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PLEADER- 

(A)  Cj^  atiliatitage  of  ^leaning,  p.  1. 

(B)  Slfpemmtt. 

(B  1.)  What  shall  be.  p.  2. 

(B  t.)  Where  it  shall  be  entered,  p.  5. 

(B  3.)  How  it  shall  be  enforced,  p.  5. 

(B  4.)  In  an  action  against  husband  and  wife.  p.  10. 

(B  5.)  At  what  time  ue  appearance  ought  to  be :  —  At  the  day 

of  the  return  of  the  writ  p.  12. 
(B  6.)  When  at  the  day  by  the  roll.  p.  15. 
(B  7.)  When  a  man,  who  appears  to  one  process^  shall  aawer 

to  another,  p.  16. 
(B  8.)  When  not  p.  1 6. 
(B  9.)  When  one  defendant,  who  appears,  shall  answer  without 

the  other,  p.  16. 
(BlO.)  When  not  p.  17. 
(B 11.)  De&ult  of  appearance,  p.  17. 
(B 13.)  Of  what  efiect  it  shall  be.  p.  18. 

(C)  Conttt* 

(C'l.)  To  whom  A  declaration  shall  be  delivered,  p.  18. 
(C  2.)  At  what  dme.  p.  20. 
(C  5.)  In  B.  R.  p.  22. 
(C  4.)  In  C.  B.  Vide  ante,  {C  2,  8.)  p.  24. 
(C'5.)  How  the  declaration  shall  be  entered,  p.  26. 
(C  6.)  How  it  shall  be  amended.,  p.  27- 
'  (C  7.)  The  form  of  a  count,  or  declaration,  p.  29. 
(C  8.)  In  B.  R.  ought  to  be  in  custod,  mar.  Mar.  p.  SO. 
(C  9.)  Addition  not  necessary,  nor  recital  of  a  plamt  p.  31. 
(C  10.)  When  money  may  be  brought  into  court  p.  32. 
(C  11.)  In  C.  B.  must  be  upon  an  original^  8ec.  pb39. 
(C  12.)  How  the  original  shall  be  recited,  p.  39. 
(C  IS.)  Must  be  OMUonnable  to  the  orimiud*  p*  40. 
(C 14.)  When  a  Tariance  shall  be  aidecu  p.  4L 
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(C  15.)  What  variance  is  nol  falal :  —  Special  count  upon  a  ge- 
neral writ  p.  42. 

(C  16.)  Pledges  found  upon  a  declaration,  p.  4S. 

(C  170  Count,  or  declaration,  must  have  certainty,  p.  44. 

(C  18.)  Certainty  of  parties,  p.  45. 

(C  19.)  Certainty  of  time.  p.  45. 

(C  20.)  Certainty  of  pbce.  p.  48. 

(C21.)  Certainty  of  the  thing  demanded,  p.  51. 

(C  22.)  Certaiitity  in  other  circumstances,  p.  51. 

(C  23.)  Dedaration  must  be  sensible,  p.  5t. 

(C24.)  But  certainty  to  a  ceneral  intent  is  sufficient:  What 
.  certainty  is  required  in  a  bar.   Vide  post,  (£  5, 6>  &c.) 
p.  53. 

(C25.)  And  the  words  shall  have  a  reasonable  intendment, 
p.  55* 

(C  26.)  And  general  words  are  sufficient,  where  the  certainty 
lies  within  the  defendant's  notice,  p.  56. 

(C  27.)  Where  they  are  ascertained  by  oth^  circumstances,  p.  57% 

(C28.)  And  surplusage  does  not  hurt.  Vide  po6t»  (£12.) 
p.  57. 

(C  29.)  Except  where  it  defeats  the  action,  p.  58. 

(C  80*)  So  less  certainty  is  wanting  for  a  collateral  matter,  p.  5S* 

(C  81.)  And  little  certainty  is  wanting  for  inducetn^t.  Vide 
post,  {C  48.  —  E  10.  18.)  p.  59. 

(C  32.)  So,  if  it  be  certain  in  part,  and  uhcertaifl  for  other  part, 
judgment  shall  be  for  the  plaintiff  as  to  the  certain 
part.  p.  61. 

(C  880  declaration  must  not  be  double,  p.  61. 

(C  34.)  Declaration  ought  to  sho^  a  title,  p.  62. 

(C  35.)  And  how  seiseoi  &c.  p.  62. 

(C  S6.)  Must  show  a  sufficient  estate  in  him  from  whom  he  de- 
rives title,  p.  63. 

(C  37«)  Must  plead  a  conveyance  as  it  operates,  p.  63. 

(C  88»)  If  he  claims  by  custom  or  prescription,  muslt  |>fescribe, 
Sec  p.  64. 

(C  39.)  When  possession  is  sufficient,  p.  65. 

(£4^.)  Whea  a  tide  shall  be  shown  in  replication*  p.  65. 
•  I^  :      (C  4 1 0  When;  in  the  bar.,  p.  66. 

(C  42.)  But  a  title  in  the  defendant  is  safficient  to  be  alleged 
generally,  p.  66.  < 
o^.j^    ,  (Q'4^  %>  if  it  be  all^;ed  by  way  of  induoeipeprt;.  p«  66. 

(C  44.)  When  a  declaration  shall  shdw  a  ^breach,  p.  67. 

(C  45^  Howa  bmadb  aball  be  assigned :  -^  In  the  wokU  of  the 
covenant*  p.  67.  ^     . 

(C  46.)  According  to  the  intent  of  the  covenant!  &&  p»  68. 

(C  47..)  When  it  is  not  well  assigned :  •— If  itdoesvRot^eompre- 
hend  the  e£fect  of  the  eovenanU  pw  69. 

(C  48.)  If  it  be  not  certain,  p,  7(K  > .     >^ 

(C  490  If  it  does  not  show  an  int^emptioa  hj  latk.  p.  Vo. 

(C  50.)  Averment  in  «  dedanHioii :  —  Whisni.fiecessaiy.  p.  72. 
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(C  51.)  PerfimnaDce  when  it  abdl  be  averred:  —  Condition 

precedent  p.. 72. 
(C  52.)  The  cause  or  consideration  of  the  duty  demanded. 

p.  7S. 
(C  53.)  Though  there  are  mutual  agreements,  if  the  thing  to  be 
.    done 'for  such  a  consideration  is  by  agreement  to  be 

done  at  a  day  subsequent- to  the  performance  of  the 
'  condition,  p.  73. 

(C54.)  When  performance  need  not  be  averred:  —  Where 

there  are  mutual  agreements,  p.  74. 
(C55.)  Though  one  thing  is  to  be  done  in  consideration  of 

another,  if  it  be  agreed  to  be  done  at  a  day  precedent. 

p.  75. 
(C  S6.)  Where  there  are  mutual  remedies,  p.  75. 
(C  57.)  Matter  ex  post  facto  which  defeats  an  estate  or  interest. 

p.  76. 
(C  58.)  Performance  how  alleged :  —  According  to  the  int^t. 

Vide  CJondition,  (G  12.)  p.  76. 
(C69.)  Exact  performance  —  Vide  Condition,  (Gil.)  p. 76. 
ifi  60.)  Must  show  to  the  court,  that  it  is  well  performed,  p.  77. 
(C6J.)  But  it  is  sufficient  to  show  a  performance  in  general 

terms,  p.  78. 
(C  ei2.)  When  the  consideration  of  a  patent  shall  be  averred  i 

When  it  is  executory,  p.  79. 
(C  63.)  Or  the  surmise  of  the  party,  p.  79. 
(C  64.)  When  not.  p.  79. 
(C  65.)  How  it  shall  be  alleged,  p.  79. 
(C  66.)  When  the  continuance  of  a  nestates  hall  be  averred.  — 

p.  80. 
(C  67.)  How  it  shall  be  averred,  p.  80. 
(C  68.)  When  it  shall  not  be  averred:  p.  80. 
(C  69.)  Averment  of  a  request:  — ^  When  there  shall  be  a  spe- 
cial request,  p.  81. 
(C  70.)  When  a  general  request  is  sufficient,  p.  02^ 
(C  71.)  How  request  sh^l  be  made,  p.  82. 
{C72.)  How  alleged,  p.  83.  ?' 

(C  73.)  Averment  of  notice :  —  When  necessary^  p/  831 
(C  74.)  Ho^  it  shall  be  alleged  r  —  How  request  sbfAl  be  al- 

Ic^.  p.  83. 
(C  75.)  When  not  necessary,  p.  84. 
(C  76.)  When  a  fact  shall  be  averred :  ^  To  a$ctertaiS  Uie  case 

to  be  within  a  statute,  p.  85.  •  *'  •'    -) 

*(CT?.)  By  what  wbrds  an  arerment  sliallbe.  p.  87.'    ^ 
(C  78.)  when  an  averment  is  not  necessary  —  Of  matter  appa- 
"    '♦     '       rent^to^  or  presumed  by,  the  court  p.  89. 
(C7d.)  An  averment  of  tha^  which  appears  otherwise  to  the 

Court,  does  not  avail,  p.  90. 
(C  80.)  Matter  eie  abimdafdi.  p.  90.       • 
7C6 1.)  Matter  which  corned  properly  from  the  other  side.-  p.  90. 
(C'tyS.^ltadQteifiem.  p.  9i;  •  . 

(C  83.)  An  immaterid  thing,  p.  91. 

a  2  (C  84.) 


(C84.)  CoodosiMi  of  a  dedmtion.  {v  91. 

(C850  Wlimadecbntioii«baUteiiiM»-^B7tbelMr.  p.9S. 
(C  86.)  By  the  writ.  p.  94.  • 

(C  87.)  By  verdict,  p.  94. 

(D)  Hmiiarlamr.  p.  97- 

(Dl.)  What  it  is.  p.97. 

(D  2.)  What  it  shall  be  giveo.  p.  98. 

(DS.)  When  not  p.  99. 

(£)  piuu  p.  101. 

(E  1.)  Must  answer  the  whole  declaration,  p.  lOi. 

(£  2.)  And  most  not  be  double,  p.  105. 

(E  8.)  Must  not  be  argumentative,  p.  108. 

(£4.)  Nor  vary  fix>m  die  place  in  the  declan^rion  without  neees" 
atvi  p.  109*. 

(E  5.)  Must  be  certain,  p.  109* 

(E  6.)  And  shall  be  most  strong  against  the  defendant,  p.  111. 

(£7.)  But  certain^  to  a  common  mtent  is  suffideot.  p.  11 1. 

(E  8.)  So,  less  certainty  where  the  matter  may  be  ascertained 
bv  evidence,  p.  112. 

(E  9.)  Ana  necessary  circumstances  shall  be  intended,  p.  1 1%. 

(E  10.)  Andless  certainty  isnecessaty  for  an  inducement,  p.  1 12. 

(£  11.)  Or»  for  a  negative  matter,  p.  113. 

'(£  12.)  And  surplusage  does  not  pr^udice.  p.  118* 

(£  13.)  When  the  general  issue  shall  be  plieuied.  p.  118. 

(E  14.)  Plea  amounting  to  the  general  issue  is  bad;  whetein 
what  may  be  pleaded  spedally.  p..ll5. 

(E 15.)  When  a  plea  shall  be  special :  —  If  it  be  by  way  of  ex- 
cuse or  justification,  p.  117. 

(E  16.)  In  answer  to  special  matter,  p.  118. 
i^M    :.  <  (E  17«)  Act  by  q>ecial  authority,  p.  118. 

(E  18.)  When  a  record^  &c.  shall  be  specially  alleged,  p.  118. 
.UtiA  <)('  (£  J^9f)  When  estates  thaO.  be  especially  alleged,  p.  120. 

(E  20.)  When  not  p.  121. 

l!ijai:;la  ifi^U  ft  AaU  show  by  what  title,  p.  12K 
(£  22.)  In  what  right  seised,  p.  ^22. 
(E  23.)  And  shali^  pot  plefl  bv  jv^  estate,  p.  122. 
(E  24.)  Whec(  nf  intfV  (AoBid  by  que  estate,  p*  123.~ 
,Mi .«  (S'^J  3Pw?P:^!?  &H!  plead  to  covenants  specially,  p.  125. 
(£26.)  When  genmlly.  p.  126. 
(£27.)  The  form  of  a  plea  in.  bar.  p.  127.  V 

(£28.)  HowilBl»lloMdade:— TotheaeUon.  p^^^7. 
(E29.)  To  4^  record,  p.  128.  ^  t> 

(£80.)  Special  €dindusion:~£riia  p.  139.       .  . 
(£  31.)  €tf^  est  eadem.  p.  129. 
(£32.)  When  it  shall  oondnde  to  the  QQumrs^.  {kk99- 
(E 33.)  When  it  sliaU  beavamd^  p*  182; .  -^  \o\ 

(£34.)  Mttstbelriafak.  p^l84.  .  ^  o' 

(£35.)  Form  of  pleadiiig:-«Whsii:  nmoA  ^MsQ^tfiti,  Skc. 

p.  135.  •>    ,•  -:. 

(£88.) 


(E  S^.)  Plaa  bad  in  port  i»  bad  for  d^  i/tuAe.  p,  l$6. 
.  -      (fi  J90 .  Wlyen^ii  aba  banidad :»-;^  By  tbe  replieatioa.  p^  136. 
(E88.)  By  yerdict  p.  187. 
(E  89.)  ^  the  fl(tatote  of  jec^aik.  p.  138. 
(E  40.)  l^o  whom  a  plea  shall  be  delivered,  p.  138.. 
(£41.)  At  what  time.  p.  139. 
(£  42.)  Judgmeat  for  deiault  of  a  plea :  •—  A  rejoinder,  p.  142.} 

(F)  ]flf|iUc0tteii« 

• 

(F 1.)  To  <whem  it  shall  be  delivered,  p.  148. 

(F2.)  In  what  manner,  p.  148. 

(F  3.)  At  what  time.  p.  148. 

(F4.)  The  form  of  a  replication,  p.  149. 

(F5.}  How  it  shaU  conclude,  p.  149. 

(F  6.)  Must  be  conformable  to  the  count  p.  150. 

(F  7.)  Departure,  what  shall  be :  -^  If  the  r^icSttion^  &c.  does 

not  maintain  the  declaration,  &&  p.  151. 
(F  8.)  if  it  maintains  a  common-law  cidm  by  a  statute,  p.  153. 
(F9.)  Or,  custom,  p.  154. 
(F  10.)  Otf  by  matter  tantamount,  p.  154. 
(F  11.)  What  shall  not  be  a  departure,  p.  154.  ^ 
(F 12.)  When  the  replication  shall  ascertain  the  count,  p.  156. 
(F 13.)  When  it  shall  make  a  tide.  p.  157.  ' 
(F 14.)  When  it  shall  assign  a  breach,  p.  157*  . 
(F  15.)  When  not.  p.  158. 
(F 18.)  Must  not  be  double,  p.  159. 
(F 17.)  Must  be  certain,  p.  160.  '         ■ 

(F  17.)  But  certainly  to  a  common  intent  is  suflScient*  p.  160. 
(F  18.)  De  son  tori  demesne^  when  it  shall  be  replied  generally : 

>—  If  the  plea  goes  merely  in  excuse,  p.  1 60. 
(F 19.)  Or  justifies  by  matter  of  &ct.  p.  161. 
(F  20.)  When  it  is  not  a  good  replication  generally :  -^If  matter 

of  record  be  mixed  with  the  fact  p,  l^f.^   '^ 
(F  21.)  If  the  defaidant  daims  anr  interest  ii^pi^  dirt  S^the  land. 

p.  162.  •     --5    -/••/".  ■'*.  ;  --?i 

(F  22.)  If  the  defendant  chums  by  anthpnW  jTi^nr  A^  plaintiff 

himself,  p.  168.  --l   /-:' •^'  '  '     h 

(F2S.)  Or  by  authority  of  iat*^^*  p;l6*.^^   ^'::^  [^-  J) 
,  ,  (F24.)  Howitshallbepfea&i^fffe^^^        K^3) 
'•     P^  250  Replication  bad  nfjw^^^ip  p.  163. 

(G)  %t9f»Xftt*  .,.-  ;j  r;  lo  rrnoi  adT  (  rsS) 

-'^&q.>'%wiMU  words  it  sfakliWlpsflMyroH  (.e2  3) 
(G  2.)  When  necessaiy.  p.  164^'  'v:  ^,f{j  oT  (/<i'^  /f  y 
(G  3.)  Mtteb  tot'liebasflBsy  s  •^ If  the  piut^ cdatSlsd  wd  avoid. 

p.  168.  ■',    • 

^4^  If^fi#4tfktf^dtfe;^wfa(de4K:tieik  p.  169^ 
(G5.)  IfittM^]*til»^:«(iam.^p^  T 

(O  6.)  Or  a  matter  of  #M6]4.  V^W. 

(G8.)  Or  jfiot  expressly  allq;ed.  p.  170.- 
'.^^  ?>  a  3  '  '  (G  9.) 
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iG9.,  Oiv  if  Atfie  he m gBod isK kfeM.  fLl71« 
(GlO.)  Oi^Am  fUjip  M  tMW9€tm  dbl  he:— OTAe 
mrtcml  tUog.  p»  17l« 

fG  12*;  B«t  tnvcne  of  m  numeriad  dui^  if  IihL  p^  17*- 

'G  1%.,  Or,  of  a  MippcHaL  p.  175* 

fO  14.;  Or,  inriafwfttc  p.  175. 

(G  15.;  Or,  s  tnnrerie  note  brfee  dnn  ■miiiirj,  pu  176. 

(O  16./  Or,  iDore  aanxHr/  p  177* 

(Gl7./  TnivcTie  mm  •  tisvene: — Sbdl  nol  be  allowed 

vbcn  the  mt  tnwene  n  melend*  p.  178* 
(G  IS*;  Bot  tarcne  after  a  tmrcne  v  allovcd*  pw  178- 
(G  I9.j  So  tnwene  upon  a  tntcfse^  irfKn  the  fifst  is  oona- 

teriaL  p.  179* 
(G^O  Indoeancnt  to  a  tiai ene,  p*180« 
(G  21*)  Wbeo  an  indncrmrtit  is  not  neotamaj.  p.  181« 
(G220  When  the  delect  ofatnvctaeshaU  be  aided,  pw  181. 

(H)  lUioiittrr.  p.  182. 
(I)  fMtmtoiobn.  p.  183* 
(K)  fMmttn.  p.  183. 
(L)  l^fimbfMfr.  p«  183. 
(M)  23lBm  lutgmmr  0|aa  br. 

(M  !•)  Upon  a  bad  coont*  p.  188* 

f  (M  20  Upon  a  bad  plea.  p.  184. 

(M  S.)  Upon  a  bad  replication*  p.  188.  . 

(M4»)  At  what  time  judgment  shall  be  given  or  ngned.  p.l86. 

(N)  JBratfgtittoi.  189. 
(O)  fi|Mvitt0  of  lKflHI» 

.,j,,,.  . .;  (O  1.)  When  it  shall  be.  p.  190. 

(O  2.)  How  pleaded,  p.  190. 
.il)  Y^I  (0  8.)  What  deed.  p.  191. 

(O  4.)  Where  one  is  privy,  p.  191. 

(O  5.)  Or,  claims  only  part  of  the  estate,  p.  192. 

(O  60  Oi^  justifies  under  a  party  or  priyv.  p.  192. 

(O  7.)  Though  nothing  is  conveyed  by  the  deed,  if  a  deed  was 

necessary*  p.  192. 
(O  8  A  When  it  is  Oot  necessary :  —  If  he  be  a  stwger.  p.  192. 
(O  9.)  Except  where  the  deed  belongs  to  him.  p.  f9S.^ 
(O  10.)  If  the  estate  be  executed,  p.  195. 
(O  1 1.)  Except  where  he  is  party  or  privy,  p.  194,  -    ^^     -^ 
(O  120  If  the  showing  be  hindered,  or  the  deed  admitted  by 

the  other  party,  p.  194.  '        T 

(O  13.)  Or,  be  impossible,  p.  194.  i\       u- 

(O  140  If  the  deed  was  not  necessary,  or  eon^cfl  nothmg. 

P-'"'*  ^  (O150 
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(O  15.)  Or,  be  att^[fd  in  the' mduoeinsiil  to  the  ac&oa  or  bar. 

p.  195. 
(O  16-)  If  the  deed  be  not  mentbn^  to  entitle  him.  p«  195. 
(O  17.)  When  the  not  showing  is  aided,  p.  196.  * 

(P  1.)  or  deeds,  p.  19T* 

(P  2.)  Of  writ  and  record,  p.  900. 

(Q)  SDrmunttt. 

(Ql.)  What  it  is.  pi  201. 

(Q  2.)  How  it  shall  be  delivered,  &a  p.  201. 

(Q  3.)  Hie  form  of  a  demurrer,  p.  20x. 

(Q  4.)  General  demurrer,  p.  204. 

(Q  5.)  Confesses  all  the  facts  well  pleaded,  p.  204. 

(Q  6.)  But  a  demurrer  is  not  a  confession,  if  the  plea,  &c.  be 

bed.  p.  205. 
(Q  7.)  AVhat  matters  are  aided  by  a  general  demurrer,  p.  206. 
(Q8.)  Special  demurrer  :—>  Founded  on  special  matter,  p.  207. 
(Q  9.)  Which  shows  a  special  cause,  p.  207. 
(Q  10.)  Demurrer  upon  evidence,  p.  208. 

(R)  ^nu 

(R  1.)  GeneraL  p.  210. 

(R2.)  Special,  p.  210. 

(R  5.)  Must  be  upon  an  affirmative  and  negative,  p.  210. 

(R  4.)  Must  be  upon  a  single  point,  p.  21 1. 

(R  5.)  Not  upon  a  negative  pregnant:  —  What  shqll  he  called 

so.  p.  212. 
(R  6.)  What  not.  p.  212. 
(R  7.)  Yet  it  may  be  upon  a  disjunctive,  p.  21 S. 
.   (R  8.)  Must  be  upon  a  material  point  p.  213.  ) 

(R 9.)  And  the  whole  shall  be  put  in  issue,  p. ^H.    \  .    ■  >  ^^^ 
(RlO.)  Upon  a  triable  point  p.  214.  '     ' 

(R  11.)  The  form  of  joining  issue,  and  when  and  hdW  the  issue 

shall  be  entered,  &c.  for  trial,  p.  214. 
(RlS.)  When  misjoining  an  issue  ^  shall  be  aided! -^  By  the 

.     St  92  H.  8.  SO.  p.  217. 
(R  13.)  ^y  verdict  p.  218. 
(R  14.)  When  an  issue  shall  be  tried,  p.  218. 
■     (Rl5.)  When  it  may  be  waived,  p.  £18.  '   ) 

..,       ,   (R16.)  When  the  trial  deferred,  p.  219. 

(it  17.)  When  there  shall  be  a  new  trial-  p.  420. '     '^ 
(R  18.)  When  there  shall  be  a  repleader,  p.  2SU 

(Si.)  General,  p.  233. 
(S  2.)  Special,  p.  233. 
,  .   o.i(M*>PrivyiP.234. 


a  4  (S4.) 
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(S  4.)  Wbtt  tfaS^p  a  verdiet  •  may  fiod.-^  MiUter '  <d  record. 

p.  M4» 
'  (S  5.)  An  estoppdL  p.  3S4.  '       ^ 

(S  6.)  A  matter  which  bars  or  avoids  an  estate.   p*.fi35b 
(S  7.)  The  jury  may  find  a  special  matter,  when  they  cannot 

give  a  general  verdict  upon  it  p.  235. 
(S  8.)  Or,  give  a  general  verdict,  when  the  special  matter  does 

not  warrant  it»  p.  235. 
(S  9.)  May  find  a  matter  in  another  place  or  county.     When 

the  place  is  only  for  a  venue,  p.  886. 
(S  10.)  When  a  local  thing  is  material,  upon  the  general  issue. 

p.  2S6. 
(S  11.)  When  a  bar  in  aforeign  county  is  pleaded,  p.  237. 
(S  12.)  At  another  time.  p.  237> 

(S  13.)  When  it  shall  not  a  thing  in  another  place:  —  In  cri- 
minal cases,  p.  237. 
(S  14.)  When  the  place  is  parcel  of  the  issue,  p.  237. 
(S  15.)  When  the  place  is  material,  p.  237. 
(S  16.)  So,,  the  jury  cannot  find  a  thing  contrary  to  the  record. 

p.  238. 
(S  17.)  Contrary  to  the  matter  agreed  by  the  parties,  p.  328. 
(S  18.)  Out  of  the  issue,  p.  239. 
(S  19.)  And  a  verdict  shall  be  void :—- If  it  finds  only  part  of 

the  issue,  p.  239. 
(S  20.)  If  it  be  impmect.   p.  241. 
(S  21.)  If  it  be  uncertain,  p.  243. 
(S  22.)  If  it  be  only  argumentative,  p.  244. 
(S  23.) .  If  it  b^  repugnant,  p.  245. 
(S  24.)  If  it  be  variant  fit>m  the  declaration,  p.  245. 
(S  25.)  Or,  gives  damage  fi>r  a  thing  Aot  incurred,  p.  246. 
(S  26.)  But  a  verdict  is  sufficient :  —  If  it  finds  tlie  substance  of 

the  issue,  p.  246. 
(S  27.)  Or,  omits  a  thing  not  material,  p.  248. 
^S  28.)  Surplusage  does  not  avoid  it  p.  248. 
(S  29.>  :&cq>t  where  it  tends  to  the  prgudice  of  th^  party. 

p.  249. 
S  30.)  Nor,  a  small  variation,  p.  249. 
S  31.)  And  it  is  sufficient,  if  it  may  be  supplied  by  intenidment. 

p.  25rj 
(S  32.)^  And  shall  Have  a  r^bhable'  intendment  p.  ^S^. 
(S  38i)'  Ahd  fr'F6astim34e"construetion.  p.  252.        *"   * ' 
(S  84.)  ^When  an  intendment  does  not  aid.   p.  S5Ri  i.iZ'i 
(S  35.)  When  verdict  aided  by  a  special  conclusion :  -^ibr  'the 

court  doubts  nothing  but  that  which  is  referi^  to  the 

court  p.  252.  s- ; 

(S36.)  And  therefore  a  special  conclusion  waives  ^t]^  spedal 

matter,  p.  253.  »       , 

(837.)  So,  a  special  conclusion  aids  other  defeots,  p..'453. 
(S38.)  But  a  conclusion  does  no£  aid :  *— if^  it  be  cdntraiy  to 

the  premises,  p.  253.       ,    '        *  :     *  ^'-'  I  v 
(S  39.)  Or,  if  the  special  matterbebutof  the  i$^e.  p.  253. 

<S  40.) 
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.    (S  40.)  Or»  oontiury  to  the  general  yerdiet  p.  254. 
(S  41.)  A  verdict  needs  not  pnecise  eertain^.  p.  254. 
'  (S  42.)  Nor,  certainly  in  a:  thing  not  matenal.  p.  255.  f- 
(S  43.)  So  a  verdict  is  aided  by  a  finding  to  part  of  the.dedar-     i 

ation.  p.  255.  ^ 

(S  44.)  By  amendment,  p.  255. 
(S  45.)  When  a  verdict  shall  be  avoided :  —  by  misdemeanor 

of  the  jury  and  parties*  p,  255. 
(S46.)  When  not  p.  256. 
(S  47.)  By  arrest  of  judgment  p.  257. 
(S  48.)  By  an  inconsistent  verdict  upon  another  issue.  ^.  259. 

(T)  jaoutea,  &c.  p.  260. 

(V)  ComituianiK  af  tiiitt  or  {iramitf^ 

(V  1.)  When  necessary,  p.  263. 

(V  2.)  When  not  p.  264. 

(V  3.)  How  it  shall  be  entered,  p.  264. 

(V4.)  At  what  time.  p.  265. 

(V  5.)  By  what  words,  p.  266. 

(W)  SDitKoftttttuance^ 

(W  1.)  What^hall  be.  p.  266. 

( W  2.)  To  part  p.  267. 

( W  3.)  To  one  person,  p.  268. 

( W  4.)  The  effect  of  a  discontiiiuance.  p.  268. 

(W  5.)  When  it  shall  be  by  leave  of  the  court  p.  268. 

(W  6.)  When  it  shall  be  aided,  &c  p.  270. 

(X)  ^MimiXy  &c. 

(XI.)  What  shaU  be.  p.  271. 
(X  2.)  Betraxitj  what  shall  be.  p.  275» 
,    (X3*)  Who  may   be  nonsuited;  — [and  when  a  nonsuit  or 

nofi  pros,  may  be  entered.]  p.  276.    > 
(X  4.)  When,  a  nonsuit  is  peremptory-  p»  277»  "  > 

(X  5.)  When  a  nonsuit  or  one  of  the  plaintifi  aball  be  a  n^- 

suit  of  the  other,  p.  277. 

(y;  jitfiBiwiit.  .      ; 

(Y  1.)  When  it  shall  be  upon  defiiult  p.  ^78. 
(Y  2.)  When  upon  coQ&fsion^  p.  279.  .  . 
(Y  3.)  When  upon  the  dedacatioD,  pleay  &a  p.  283^  ^ 

iZ  1.)  When  necessary,  p.  284. 
2  2.)  How  it  shall  be  sued  and' executed,  p.  286. 
(Z  3.)  What  proof  necessary  [or  aUowable].  p.  287. 
^^  (24.)  Before  whom  it  shall  be  executed,  p.  288.  • 
(Z5.)  When  it  may  be  quashed,  p.  289.  . 
V  [?  6.)  When  there  shall  be  judgment  upon  it  p.  290. 

(2  A)  iai:0Rei)ttig  mt6  {ileairfng  tn  jpaiticnlar  artioti0. 

'.\\        : a  5,  (2A1.) 
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•aiambf 
{fAt.)Iamaeik 
(S  A  t.)  Fle»,  toe.  fL  »S. 
(«Bl.)  laactiaw  by 

tioabya 
(SBS.)  laaaacti 
(SCl.)  iBMtiaMby 
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(SC2.)]a« 

dwBu  pu  9997 
(«DL)  laactkmbgml  _ 

— In  an  acttoa  by  in  executor,  p.  SOa 
(2D2.)  InaiMrtiaDigHiiitnexeciitiK.  p.  30S. 
(9  D  S.)  Flew  to  m-ectinn  bjraa  ezeaHor.  p.  303. 
(2D4.)  To  an  acdoDifpHiift  the  executor: — Inebtancni: — 

Adflvniitmor  not  cxecntor.  p.  504. 
(2D  5.)  AdminiitnrtioD  to  a  gtnmger,  and  not  to  hinu  p.  305. 
(2  D  6.)  Another  executor  not  named,  p.  305. 
(2D  7.)  In  her:  —  Nem^uaaeeaiior^^.   p.306. 
'2D8.)  Vm tUfaehm^mm omm^fdL  305. 
^2D9.)  Plene admimttrmfU [and onlrtanding daj.]  p.30$. 
(2  D  10.)  In  an  action  bjr  an  administrator,  p.318. 
(2D1L)  In  an  action  yjnit  an  adminiamtfor.  p.  314. 
(8D12.)  Pleaa  by  an  adminitnator ; — Inabalanent.  p.  315. 
(£Dl5.)  In  bar.  p.  315. 

(8  D  14.)  Pleat  to  an  action  by  an  adminiatiator.  p.  315. 
(2  D  15.)  Judgment  against  an  execotor  or  administrator  z^^ 

When  dt  boms  proprm.  pu  3M. 
(9  D 16.)  When  noC  p.  318. 
(8  E  1.)  In  actions  by  and  af^unst  an  heir. — In  an  action  by 

an  heir.  p.  319« 
(f  E2)  In  an  actiotti^ttnat  an  hair.  p.  319. 
(2  £  8*)  Fleas  by  an  h«r.  p«  390^ 
(SE4.)  Sniication.  p.321. 
(2  E  5.)  Judgment  against  an  heir.  p.  312. 
(2  £  6.)  Exeoition.  p.  324. 
(2F1.)  In.«  action.by  andagaiiBtanaaBqgnee:^Iiianac* 

tion  by  an  assignee,  p.  324. 
(2  F  2.)  In  an  action  against  an  assignee,  p.  325. 

prraMit9tod00um|i0te;tDBotpIea0gM^  p.5tt. 

(2G  1.)  Nan  aaumpsitt,  &c.  p»  385. 

(2  G  2.)  Tender,  p.  825. 

(2G,3.)  Withmage.  p.326. 

(2  G  4.)  Ootkwry.  p.  326. 

(2  G  5.)  Foreign  attachment,  p.  327. 

'"  6  6.)  Composition,  p.  327. 


{ 


\j  1.)  ocatnte  agamst  usmy.  p.  32^8. 
(2  O  8.)  Statute  against  gammg.  p.  328.  ' 

(2G9:) 
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(8  G  9.)  Aocord  or  arbvtrameiit.  p.  328. 

(2  G  10.)  Payment,  p.  328. 

(2  0 11.)  IndmU  computoDeruni.  p.  S80. 

(2  G 12.)  Bond  for  the  money,  p.  S$0. 

(2  G  IS.)  Discharge  from  die  {promise,  p.  380. 

(2  G  14.)  A  release,  p.  S30. 

(2  G  15.)  Performiftiiee.  p.  331. 

(2  G  16.)  Discharge  upon  stutate  for  insolvent  debtors.  — Vide 

Imprisinunent,  (M  1.)  p.  331. 
(2  G  17.)  Statutes  of  set-off.  p.  3S2. 

(2  H.)  i^leatitng  tit  ott  actiott  foe  a  Decetpt.  p.  3S4. 
(S  I.)  )aleaDtn0  tit  trotvt;  p.  dS4. 
{^  K)  piea&ta?  M  coln^pltacp. 

(2  K)  In  conspinw^.  p.  Si5. 

(2  L.)  ]3(eaiitn8  tn  an  acttoit  for  tiefamanati. 

(2  L  1.)  DeGlantioh.  p.  SS5. 

(2  L  2.)  Plea : — Not  gaSLty.  p.  S85. 

(2  L  8.)  In  justification  :—  When  allowed,  p.  3S6. 

(8  L  4.)  Hqplication  to  it  p.  3S6. 

(2  L  S.)  HoVtr  Justification  shall  be  pleaded,  p.  S96. 

(2  L  6.)  What  shall  be  a  cood  justification,  p.  SS7. 

(2L7.3  Whatnot  p.  SS8. 

(2  M)  jjilralitiis  in  an  action  foe  a  &it(tutiiancr»  p.  338. 
(2  N)  ^leaHinfl  in  an  action  for  a  ntiiganrt.  p.  338. 
(2  O)  iBIeatiing  in  an  acttett  for  a  migfffa0aiOT.  p.  SSa. 
(3  P)  pleading  in  an  action  for  nrglismtCt 

(2  Pi.)  In  his  office^  &c.  p.  S39. 

(2  P2.)  In  k«qni%  ad<)|^  £k.  p.  S4iO.  . 

(2  P  3.)  In  keeping  &».  .fk  #41. 

(2  Q)  isirabing  in  an  action  aflainw  a  common  itmtopee. 

p.  841. 

(«  R)  iBfeattng  in  an  actfon  againitt  a  common  tacticc.  p.  342. 
(9.  S)  idcocttbing  in  attionu  tipon  jttlwtfll  jitatittwJ* 

(S&  l.)  Upon  the  statut*  of  Wiriton,  13  Ed.  1.  of  hue  and  ^ry. 

D.  342.  ....... 

(2  S  2.)  Declaration  must  be  gainst  *e  Miitttanis  eiP-Hie  hun- 

dred  generally,  p.  342. 
(2  S  3.)  Reciting  the  statute,  p.  «43.  ^ 

(%  S  4.)  Must  shew  the  time  of  the  robbtery.  4>.  343. 
(2  S  5.)  And  that  it  was  withm  the  IivA^dM,  8bc.  p:  ^^\ 
(2  S  6.)  Must  all^  oath  before  a  joitiee  of  peace,  p.  »43. 
(2  S  7.)  And  notice,  p.  343.  .  12  S  8.) 
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(9  S  8.)  And  proper^  of  the  goods,  p.  544. 

(2  S  9.)  And  paiticuiars  of  them.  p.  944. 

(2  S  10.)  Must  conclude  conirajbrmam  sUUtiti*  p.  344. 

(2S  11.)  Plea.  p.  344. 

(2  S  12.)  Venire/ados.  p.  345.  . 

(2  S  13.)  Judgment/  p.  345. 

(2  S  14.)  Upon  the  statute  2  (or  2&  3)  Ed.  6. 13.  for  thbes :  — 

By  whom  it  lies,  p*  345- 
(2  S  15.)  Against  whom*. p.  346. 
(2  S  16.)  Declaration,  p.  346. 
(2  S  17.)  Plea.  p.  347. 
(2  S  18.)  Action  upon  the  stat  1  R.  3. 3.  for  seizure  of  a  felon  V 

goods  before  conviction,  p.  348. 
(2  S  19.)  Upon  the  statute  1  &  2  Ph.  &  M.  12.  for  5l.  for  driv- 

in^  a  distress  three  miles,  &c.  p.  348. 
(2  S  20.)  Upon  the  stat.  8  H.  6.  9.  for  a  forcible  entry,  p.  348. 
(2  S  21.)  Upon  the  sftat.  23  H.  6. 8.  for  being  under-sheriff  two 

SATS  togedier.  p.  348. 
pon  the  stat  21  H.  8.  13.  against  a  spiritual  person: 
—  For  taking  a  fiurm.  p.  348. 
(2  &  23.)  For  non-fesSlence.  p.  349. 

(2  S  24.)  Upon  the  stat.  33  H.  8*  9.  for  using  unlawful  games. 
(2  S25.)  Upon  thestat  13  R. 2. and 2  H.  4.  11.  forsuingin  the 
admiralty  for  a  matter  not  siqfer  aUwn  mare.  p.  349. 
(2  S  26.)  Upon  the  stat.  5  £1.  14.  for  forgery,  p.  349. 
(2  S  27*)  Upon  the  stat.  8  El.  2.  for  suing  in  another's  name, 

whliout  bis  consent,  p.  349. 
(2  S  28.)  Upon  the  stat  25  Car.  2. 2.  for  not  taking  the  test. 

p.  349. 
(2  S  29.)  Upon  thestat  2  W.  &  M.  5.  for  resoous  of  a  disti^ss. 

p.  350. 
(2  S  30.)  Upon  the  stat.  4  &  5  W.  &  M.  8.  for  apprdiendbg 

h^hwaymen.  pr350. 
(2  S  31.)  Upon  the  stat  9  0. 1.  c  22.]  p.  350. 
[(2  S  32.)  Upon  the  stat  41  6»  3.  c.  24.]  p.  351. 

(2  T)  |Blea&lii0tnaetoimr/  p.  S5l. 
(2  V)  pieabing  tn  (oUttann 

(2  VI.)  Process,  p.  351. 

(2  V  2.)  Dedandon.  p.  352. 

(2  V  3.),  Demurrer  to  the  declaration,  p.  355. 

(2  V'4.)  Plea : -^  When  it  shall  be  after  cyer.  p.  356. 

(2  V  5.)  What  pleas  ^are  bad :  —  Non  infiregU  convet^tionem^ 

p.  356. 
(«V6.)  Nadaetj4[c.  p.  356. 
(2  V  7.)  What  good :  —  Nan  est  factum,  p.  357. 
(2  V  8.)  Accor£  p.  357. 
(2  V  9.)  Arbitrament  p.  357- 
(2  V  10.)  Outlffwryj  p.  357. 
(2  V  11.)  Rdease.  p.  357. 

(2V12.) 


s 
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(2  V  IS.)  Defeamoe;  p.  SM. 

(2  V  IS.)  Coy«nants  performecL  p*  SS9» 

(2  y  14.)  Fleas  to  a  Dceacfa  for  noo-payinent  of  rent.  p.  960. 

(2  V  15.)  For  ROt  making  asBarance.  jh  361. 

(2  V  16.)  For  not  repairing*  p.  36K 

Y  17.)  Judgment,  p.  362. 

V 18.)  ExectttioD*  p.  363.  . 

}  pitiMn  tnUAt^ 

(2  W  l.>  Where  it  shall  be  bioii|^t»  p.  364* 

(2  W  2.)  What  Proem..—  Sbbuhods.  p.  364. 

(2  W  3.)  Capias,  p.  365; 

(2  W  4.)  EiigenL  p..  365. 

(2  W  5.)  OuUawrjr  upon  it  p.  367» 

(2  W6.)  Capias uaaffsim.V.S6B. 

(2  W  ?•)  Dedaiation  in  ddi>t.  «*--  Must  shew  the  certainty  of 

the  debt  demanded,  p.  37a 
(2  W8.)  When  in  the  debit  et  deUnet.  p.  371. 
(2  W  9.)  Declaration  upon  a  bond,  &a  p.  372. 
(2  W  10.)  Upon  a  statute,  recognizance^  &c;  p.  374. 
(2  W  11.)  Upon  a  contract  p.  374. 
(2  W  12.)  Upon  a  ju^brment.  p.  375. 
(2  Wl3.)  Fleas:  — litdtidmordf  nildebei^^.  p.  376. 
(2  Wl4.)  Unon  a  demise,  p.  377. 
(2  Wl5.)  Ju^jment  b¥  ccmmsion,  Sec  p.  379. 
(2  W  16.)  Pleaa  in  dwt:— -  Upon  a  bond  wlmtare  good  or  not 
(2  W 17.)  Nil  debet,  p.  379. 
(2  W  18.)  Nm  esifakum.  p.  380. 
(2  W  19.)  Perdures.  p.  382. 
(2  W  20.)  Per  mmas.  p.  382« 
(2  W  21.)  Corerture.  p.  382. 
(2  W  22.)  Withm  age.  p.  383. 
(2  W  23.)  SMate  ofusuify.  p.  383. 
(2  W24.)  Outlawry,  &c  p.  384. 
(2  W  25.)  The  st  23.  H.  6.  c  9.  that  it  was  to  a  sheriff,  ftc« 

eolcre  cffidu  p.  384. 
(2  W  26.)  The  st  16  Car.  2.  a^punst  gaming,  p.  387« 
(2  W  27.)  The  st  5  Ed.  6.  agamst  sa^  of  offices,   p.  388. 
(2  W  28.)  Tender,  p.  388.  ^   - 

(2  W  29.)  Sotoit  ad  diem.  p.  390. 
(2W3a)  Rdeaae.  p.391. 
(2  W  31.)  CbMpmtt^  oil  V&si.  p.  393; 
(2  W  32.)  Ck)yaian^  &c,  that  he  would  not  sue.  p.  393.' 
^2.W  33.)  Condition  perfinmed.  p.  393. 
(2  W  34.)  Upon  a  statute  or  rficognisanoet  — -  Release,  p.  396. 
(2  W  35.)  Defeasance,  p.  396. 
(2  W  36.) .  Ujpon  judgment  —  Execution  done.  p.  397* 
(2  W  37.)  Defeasance,  p.  397. 

(2  W  38.)  Ntd  tiel  record: —  When  this  i^ea  is  necessary,  p.  397* 
(2  W  39.)  When  error  may  be  pleaded ;  when  not  p.  397. 
(2  W  40.)  But  matter  entitling  to  ati  audita  querda  cannot  be 

pleaded,  p.  398. 
^  (2  W  41.) 
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(i  W  41.)  Nor  atbitraowDt.  p.  3QS. 

(S  W  42.)  Demurrer,  p.  398. 

(S  W  43.)  Upon  contract :  —  ^i'^  debet,  p.  S9t. 

(2  W  44.)  Nil  dctinet.  p.  S98. 

(2  W45.)  Wager  of  Uw.  p.  388. 

(2  W  46.)  Ad  obligation  for  the  same    ebt.  p.  400. 

(2  W  47.)  Upon  a  demise :  ~?fa  <M>et.  p.  400. 

(2  W  48.)  Nil  habet  in  tewmeittit,  or  mm  demttit.  p.  400. 

(2  W  49.)  Tender,  p.  402.  l 

(2  W  SO.)  -Entry  aad  ezpulaioo.  p.  408. 

(2  W  £1.)  Pleas  to  debt  on  eacaptt.  p.409. 

(2  W  52.)  Judgment  In  debt  p.  409. 

(S  X)  ptleabfng  tn  tetinur. 

(2  XI.)  process.  p.4Q9. 
(2X2.)  Declaration,  p.  403. 
(2X3.)  Pleas  in  detinue:  —  Nil  detina.  p.  404. 
.      (2X4.)  Wager  of  law.  p.  404. 
(2X6.)  Uncore  priil.  p.  404. 
(2  X  6.)  Delivery  to  him  to  whos«  use,  &,c  p-  40£. 
(2  X  7.)  Release,  p.  405. 
(8  X  8.)  Oamisbmentt  wb«n  sUowed,  p.  405. 
(2  X  9.)  Process  agutist  gamishmeoV  p.  405. 
(2  X  10.)  Pleas  by  bim.  p.  406. 
(2  X  1 1.)  When  gsmlsbmeiit.  pot  allowed,  p.  406. 
(2  X  12.)  Judgment  in  detinua.  p.  406. 

(ST)  ]9lratilno  itrtuteer,  botoev  tinbe  nil  gabet* 

(2  Y  1.)  The  process,  p.  407. 

(2  Y  2.)  Count  in  dower,  p.  408. 

(2YS.)  View.  p.  409. 

(2  Y  4.)  Pleas  in  dower :  —  In  abatement  p.  410. 

(2  Y  5.)  In  bar:  — Touts  temps  prist,  p.  410. 

(2Yg.)  Detainmentofcharters.  p.410, 
'" "'      (2  Y  7.)  Ne  taiques  seine,  &c  p.  411. 

(2  ^  :  dowable.  p.  41 1 . 

(S^  live.  p.411. 

(2')  accoupU.  p.  411. 

,-.    ,(2^  t.  p. 412. 

,      (jt^  p.  413. 

(2'\  p.4I3.- 

(2\  rcoTerr.  p.  413, 

(2li  rt  ofoower.  p.4I3. 

ig'^  yexninesse.  p.^14.  ,    . 

2Y17.)  Release,  p.  414. 

(2Y18.)  Voucher  in  dower,  p.  414'.  .       ' 

(2Y19.)  Judgment  in  dower.  p.414. 

(S  Z)  ^leaMng  in  e^ctmem. 

(2  %  \.)  Dedaration.  —  Must  demand  a  thing  ceHfcid.  'p.  416. 
(2  Z  2.)  Must  be  upon  a  good  demise,  p.  419.       -    ■  '  \ 

(2Z2.  a.) 
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(8  Z  2.  a.)  Must  shew  a  suffiotent  eMer.  p.  Ml. 

(2  Z  2.  b.)  Notice  to  quit,  entry,  ot  demand  of  possession. 

^421. 
(2Z8.)  Flea.  p.  422. 
(2  Z  4.)  Judgment  p.  426. 

(d  A 1.)  larocfetiittg  ttt  a  tortt  of  tmtp^ 

(S  A  2.)  To  have  a  common  recovery :  —  The  manner  of  passing 

it.  p.4SS. 
(8  A  3.)  Affainst  whom  a  writ  of  entry  lies.  p.  485. 
(8  A  4.)  Of  what  things,  p.  485. 
(8  A  5.)  Count  p.  ^36. 
(8  A  6.)  Voucher,  p.  486. 
(8  A  7.)  Judgment  and  execution,  p.  488. 
(8  A  8.)  How  a  recovery  shall  be  pleaded,  p.  488. 

(3  B)  ]0c0cttttng  in  tvtot^ 

(8  B  1.)  In  what  court  itshallbebroo^ht— •  When  in  the  same 

court  p.  489. 
(8  B  2.)  When  in  C  B.  p.  440. 
(8  B  8.)  In  B.  R.  p.  440. 
(8  B  4.)  In  the  Exchequer,  p.  441. 
(8  B  5.)  In  the  Exchequer-diamber.  p*  442. 
(8  B  6.)  In  parliament,  &a  p.  442. 
(8B7.)  Upon  what  judgment  p.  448.    • 
(8  B  8.)  At  what  time  it  phall  be  sued.  p.  444. 
(8B9.}  By  whom  it  shall  be  sued:  —  By  or  against  whom 

execution  shall  be.  p»  445. 
(8  B  10.)  Against  whom  it  shall  be' sued.  p.  447. 
(8  B  11.)  The  manner  of  suing  error,  p.  447. 
(8  B  12.)  When  it  shall  be  a  tuper^ieasy  and  of  staying  pro- 

'  ceedings  pending,  p.  449. 
(8  B  18.)  Record  how  removed,  p.  455. 
(8  B  14.)  Assignment  of  errors,  Tidd.  1186.  A:  post  ~  When 

it  shall  De.  p.  459. 
(8  B  15.)  How  it  shall  be.  p.  460. 
(8  B  16.)  What  matters  cannot  be  assigned,  p.  461. 
(8  B  17.)  Scire  facias  ad  audiend.  errors,  p.  468. 
?8  Bis.)  Pleas  to  errors  assigned:  —  In  mtHoesi  trraifim*  p.464. 
(8  B  19.)  Release  of  errors,  and  estoppd  from  smn^,  jk  465. 
(8  B  20.)  Judgment  in  error,  p.  MH.     ' 

(3C)  ^tamUat  in  t0fSlm*  p^470. 

(3  D)  jBromtttts  in  tOgt  |itti0twttr«  p.  470. 

(3  £)  practtHittg  in  foruKboitt 

(8£l.)  Ftoceas.  p. 471. 

(8  E  2.)  Count  — '  In  formedon  in  discender.  p.  472. 
(8  E  8.)  In  remainder  or  reverter^  p.  472* 
4^  i8E«.>  Pieas.  p. 478. 
(8  E  50  Vofieher.  p..474. 
'      ^    ;  ^       '  ^  (JE6.) 
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-  p.474. 
•  P-*7t. 

(3  F)  ^rinceti^s  ^  poctittoik 

(3'Fl.)  The  process,  p.474. 
(SFS.)  Declaratiaii.  p.475. 
(8FS.)  Pl«.  P.47S. 
(S  F  4.)  JudgmenL  p.  475. 

(3  G)  jjdroa^s  in  imamfHdatiam  tadmba,  p.  476. 
(S  H)  pcottOiitta  ttt  pCttJNWtten*  p.477> 
(S  I)  pmttMni  in  quan  fmjjirtift. 

(S 1 1.)  The  procesf.  p.  477. 

(S 1 2.)  OridnaL  p.  479. 

(S  I S.)  Deauadon  in  quart  impedit.  —  For  and  agMnrt  whom. 

p.  479. 
(3 1 4.)  Must  shew  a  title  to  the  bcItowsod.  p.  481 . 
(3 1 5.)  Must  allege  a  presenttDeot.  p.  48S. 
(3 1 6.)  And  disturbance,  p.  484. 
(3l7.)  Pleaa  in  quare  ix^edit :  —  la  abatemsBt:  — MisDOiiier» 

&c.  p.  484. 
(8 1  8.)  PlenoT^.  p.  485. 
(3 1  9.)  In  bar.  p.  486. 
(3  1 10.)  Replication,  p.  489. 
(Sill.)  Juaffaeat'm  gutire  ingxdit.  p.489. 
(9 1  IS.)  Wnt  to  the  bubf^  p.  490. 

(S  K)  peaWng  fn  rc|iItMn» 

(3  K  1.)  Process :  —  By  writ  of  rqilevin.  p.  492. 

(9  K  2.)  By  plainL  p.  495. 

(S  K  S.)  By  custom,  p.  496. 

(8  K  4.)  By  writ  of  second  deliverance,  p.  496. 

(S  K  5.)  Pledges,  when  found,  p.  496^ 


.  p.  601. 


■■  ■  1.  K  e, 

,'.j:  Me) 
•(II  Me) 

'  Si  !S  t) 
(.*l  M  t) 

(3  Kit.) 
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(3  K  24*)  Bar  by  GonnncMi.  p«  512. 

(S  K  25.)  Bar  by  way.  p.  5H.  ,      . 

(S  K  26.)  By  force  of  a  warrant  or  coouBtssioo,  Sec.  p.  514. 

(3  K  27.)  For  an  amerciament  p.  515. 

(5K28.)  For  customs,  p.  515. 

[(S  K  29.  a.)  Demmrer.]  p.  516. 

(S  K  29.  b.)  Judgment  in  replevin:  -.-  For  the  plaintiffi  p.  51$. 

(3  K  30.)  For  the  defendant,  p.  517. 

(3  K  31.)  Ilxecntion.  p.  519. 

(3  K  32.)  Reci^tion.  p.  520. 

(3  L)  ^leaHttig  in  $tm  (atim 

(3  L  1.)  When  it  lies.  —  By  the  common  law.  p.  520. 

(3  L  2.)  By  the  st,  W,  2.  45.  p.  521. 

(3  L  3.)  Scire  Jacias  upon  judgment —  How  it  shall  be  sued. 

p.  521. 
(3  L  4.)  Upon  what  judgment  p.  524. 
(3L5.)  By  whom.  p;524. 
(3  L  6.)  Against  whom.  p.  525. 
(3  L  7.)  Wnen  it  does  not  lie.  p.  525. 
(3  L  8.)  Jodgment  in  scire  facias  upon  de&ult :  —  When  without 

two  scire  facidses.  p.  526. 
(3  L  9.)  When  not  p.  SW. 

(3  L  10.)  Pleas  to  a  scire  facias :  —  What  are  allowed,  p.  527. 
(3  L  1 1.)  To  a  scire  facias  upon  a  jugdment :  —  In  abatement. 

p.  527. 
(3  L 12.)  In  bar,  b^  an  executor  or  administrator,  p*  528. 
(3  L  13.)  By  an  heur.  p.  529. 
(3  L  14.)  By  terretenants.  p.  530. 
(3  L  15.)*  By  the  defendant  nimself.  p.  531. 
(3  L  16.)  Scire  Jacias  upon  a  recognizance,  p.  531 . 
(3  L  17.)  Scire  facias  for  other  causes,  p.  531. 
(3  L  18.}  Judgment  in  a  scire  facias*  p.  532. 


(S  M)  |)ieatrfn0  in  m^pawi. 

(3  Ml.)  The  original,  p.  532. 

(8M2.)  Phxwss.  p.5SS.  .      .  -.  .      t  .    .   rj 

(3  M  3.)  Dedaraticm:  —  In  what  tcmtj  &Beg^.  ^.^5^^. 

(3l!lf  4.)  Must  be  direct  and  positive,  p.533*  ^: 

(3  M  5.)  Must  be  certain,  p.  534.  '  ^  \ ;  :'   ;: 

(3  M  6.)  Must  be  conformable  to  the  6ngax^  p.^3|.   ' 

(3  M  7.)  Must  be  w  rf  amiV.  p.^53,^.  't    ' 

(3M8.)  Must  be  om/ra  pac6»i.  p.  535. 

(3M9.)  Must  shew  a  property  of  possession  in  the  plaintiff. 

p.  535. 
(3  M  10.)  -Whtfi  it  may  be  with  a  coniinuando.  p.  537. 
(3  M  11.)  Pleas  in  trespass. —  Not  gmlty.  p.  538. 
(3  M  12.)  In  dischaige.  — A  release,  .p.  539. 
(3  M  13.)  Acoofd  w  axlnirament.  p.  539. 
(3  M  14.)  Recovery  in  another  action,  p.  540. 

,,;  ^    '  (3M15.) 


i    % 


[18]  PLEADER. 

(8  M  15.)  In  excuse  or  jostificatioii :  -^  To  an  atsault  and  bat- 
tery: '^De  son  assault,  p.  540. 

MoUiter  mofms  mposmU  p.  541. 

Defence  of  his  possession,  p.  549. 

Amicable  contest,  p.  543. 

Dae  correction,  p.  54S. 

IheTitable  neceni^.  p.  54d. 

To  an  assault  per  quadamsortmrn,  8&c.  amisik  p.  544. 

To  false  imprisonmenu  —  By  his  own  authority,  as 
an  officer,  8cc.  p.  544. 

By  warrant  of  a  justice  of  peace,  p.  545. 

By  process,  p.  545. 

To  trespass  for  cattle  or  goods.  Pistress  for  rent,  &c. 
p.  550. 

Damage  feasant  p.  850. 

For  prevention  of  damage,  p.  552. 

Default  of  the  plaintiff  himself,  p.  552. 

Defect  of  fences,  p.  552. 

Necessity,  p.  554. 

Involuntary  accident,  p.  554. 

a.)  Tide.]  p.  554. 

To  trespass  pro  bonis  cum  uxore  abductis.  p.  554. 

To  trespass  for  killing  a  do^  &c.  p.  555« 

To  trespass  quare  clausumjregit :  — -*  The  coomion  bar. 
p.  555. 

Licence,  p.  557. 

Tender  of  amends,  p.  558. 

Public  ffood.  p.  559. 

Prevention  of  damage  to  himself,  p.  559. 

Using  or  securmg  his  proper^,  p.  559. 

Title  with  colour  to  the  plainti£  —  When  colour 
shall  be  given,  p.  560. 

What  colour  snail  be  good.  p.  562. 

Other  justifications,  p.  562. 


(8  M  16. 
(8  M  17. 
(8  M  18. 
(8  M  19. 
(8  M  20. 
(8M21. 
(8  M  22. 

(8  M  28. 
(8  M  24. 
(8  M  25. 

(8  M  26. 
(8  M  27. 
(8  M  28. 
(8  M  29. 
(8  M  80. 
(8M81. 
[(8  M  81 
(8  M  82. 
(8  M  88. 
(8  M  84. 

(8  M  S5. 
(8  M  86. 
(8  M  87. 
(8  M  38. 
(8  M  89. 
(8M40. 


(8  M  41. 

(8M42. 

^(8  M  48.)  New  assignment]  p.  S6S. 

i^^l  IBleatring  in  toatvantla  thMtati 

(8  N  1.)  When  it  lies.  fi.5M. 
(8  N  2.)  Process,  p.  B6S. 


•}'• 


)  OMint.  p.  565. 
(«N4.)  Plea.  1).  tf6&'     - 
(8  N  5.)  Judgment,  p.  566. 


(3  O)  IBoicer&ing  in  toa(!^ 

(8  O  1.)  Process,  p.  566. 

(8  O  2.)  Count:  —  Must  shew  the  plaintiff's  tide.  p.  561'    ^ 

(8  O  8.)  How  the  wast  shall  be  chained;  ih  the  tenet  or  fhii 

temdt.  p.  568. 
(8  O  4.)  Conformable  to  the  wnt;  p.  66§. 
(8  05.)  P8niciilaiWflgtheqQttitityandquaIit^,'&^^  p^^i^9. 

(8  06.) 


1.1 
It) 


'•> 


Advantage^  i 

{SO 6.)  Mv^head€xhigr€ditifiumem,querentis.  p. 570* 

(8  O  70  Pleas:  -—  Ho  wast.committecL  p.  570. 

(S  O  8.)  Release*  p.  570. 

(S09.)  Accord,  p.  570. 

(S  O  10.)  Pleas  in  abatement  p,  570. 

(SOll.)  In  justification. — For  repairs.  pk57l* 

(8  O  12.)  For  boots,  p.  571. 

(6  O  Id.)  Aridis  mortme.  p.  571* 

(3  O  14.)  Lease  without  impeachment,  Scc  p.  571. 

(3  O  15.)  In  excuse^  —  BeparaviL  p.  572. 

(3  O  16.)  A  release,  p.  572. 

(3  O  17.)  Bepmrari  TwnpotuiU  p.  572. 

(3  O  16.)  No  demise,  p.  572. 

(3  O  19.)  A  mesne  remainder-man  alive,  p.  572. 

(3  O  20.)  Venire  facias,  p.  572. 

(S  O  21.)  View  in  wast  p.  573. 

(3  O  22.)  Judgment  in  waste,  p.  573. 

(A)  Cbe  aotiantage  Of  pleaotngr^ 

It  is  one  of  the  most  honourable,  laudable,  and  profitable  things  in 
<Mir  kw,  to  have  the  knbwle(%e  of  well  pleading  in  actions  real  and 
personal.  .  lit  s.  584^ 

Plea  (from  the  Saxon  jxZfio or  jdaoi,  i,^  juris ^uHp)  comprebands  all 
that  eieiy  party  to  the  action  aUeges  in  court  Bid.  Norn.  Lex.  Verb. 
xTsa* 

Pleading  is  the  formal  mode  of  alleging  tliat  on  the  record*  which  would 
he  the  support  or  defence  of  the  party  on  evidence.    3  T.  R.  159* 

But  the  evidence  itself  by  which  aa  allegation  is  to  be  proved,  need  not 
be  stated.    3T.R.  6a 

Though  legal  rights  depending  upon  rules  of  practice  may  be  pleaded. 
16  East,  39. 

The  use  of  pleadinir  is  to  reduce  the  matters  hi  litigation  to  a  sinde  point 
ST.  R. 684.  ^  *         • 

The  substantial  rules  of  pleading  are  founded  in  strong  sense,  and  in  the 
aoundestaad  closest  logic:  and  so  appear,  when  well  ondentood  and  ex- 
piaiDed;  though,  by  being  misunderstood  and  misapplied,  they  am  often 
made  use  ef  aa  instnuneats  of  chio^oe.    1  B.  M.  316- 

And  in  the  absence  of  decided  cases,  the  books  of  entries  and  thef  returns 
of  writs,  are  the  best  authorities.  2  T.  R.  10.;  3  T^  R.  161. 
.  And  of  this  rolls  are  uadew 

Antiendy  the  writ  was  altered  on  a  roDj«nd  tbelraant  otd^ndant 
sometunes  might  appear  at  the  day  given  by  the  foII«  1  SaL  64^  Vide 
post,  {B6.) 

Now  there  are  only,  the  imparlance  roll,  on  which  are  entered  the 
declaration  and  imparlance : 

The  plea  roll. 

By  rule,  M.  1654,  in  C.  B.  the  rolb  of  Easter  term  shall  be  brought 
into  t|if  j^^othonota^  entered  and  docketed  on  or  bdbre  the  first  day 
of  Tnnity'term,  and  the  rolls  of  every  other  term,  ten  days  before 
the  esscHgn  day  of  the  nescjt  term,  <»i  pain  of  10s.  for  each  roll  immt- 
>'ng;.:$h^  xpDs  of  faster  term  shall  be  ddivered  by  the  prothonotaxy  to 

XpCV\.  "'  *  B  the 
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the  deric  of  tbe  warrants  within  six  days,  and  of  other  termg  before 
the  essoigD  day,  and  the  clerk  of  the  wamnlB  in  fire  days  shall  de- 
liver them  to  the  derk  of  die  essoigns.  (Vide  Rales  and  Orders  of  C.B. 
10,11.) 
i  Bv  rule,  P.  S4  Car.  2.  Ae  rolls  of  Easter  term  shaD  be. brought  in 

fi  by  the  first  day  of  Trinity  term,  those  of  Trinity  term  by  JMlidiadmas 

l|  day,  those  of  Midiaelmas  term  by  the  6th  of  January,  and  those  of 

^  qpl  Hilary  term,  fi^ir  days  before  Eftiter.    (Vide  Rules  and  Orders  of 

C,  B.  85.) 

By  nde,  P.  5  W.  &  M.  the  rolls  of  Easter  term  shall  be  brought  in 
to  tne  derk  of  the  essoigns  before  Trinity  term',  and  of  every  other 
term  before  the  esso^  day  of  the  next  term.   (Vide  Rules  and  Orders 
♦  ofC.B.113.)      - 

And  no  roU  ought  to  be  received  jpoi/ /^rmt^ffmt,  without  the  leave  of 
the  court  on  motion*     1  Sal.  88. 

By  the  St.  S6  Ed.  S.  15.  all  pleadings  in  the  king^s  court,  or  any 
other,  shall  be  debated  and  adjudgra  in  EngUsh,  and  enrolled  in 
Latin* 

Pleadings  were  antiently  pronounced  by  the  counsel,  ore  tenuSf  and  ml-* 
anted  down  by  the  prothonoCaries,  and  afterwards  entered  of  record  in  the 
Xatin  lanaua^. 

And  £atm  oonqirdiflnds  not  only  that  which  is  allowed  by  gram*- 
marians,  but  also  words  of  signification  well  known  to  the  sages  of 
the  law:  as  masuagiiwh  iofiumf  guardinumj  &c     10  Co.  193*  a. 

So,  the  words  newly  invented  with  an  Afiglici.  10  Co.  133.  a.  Vide 
Abatement,  (H.  2.)  •—  Action  upon  the  Case,  (G.  i.)  —  Amendment, 
(D.  2.)  —  Obligation,  (B  3.  5.)     . 

But  an  addition  in  an  indictment,  fltc  by  English  words  wiU  be  weH. 
1  Sid.  191.    Vide  Indictment,  (Gl.) 

•  *So^  a  return  of  a  proceeding,  in  English,  on  a  writ  of  error  to  Ber- 
wide,  where  the  entry  ought  to  be  in  &glish,  is  good.    R.  1.  Sal.  269. 

And  Jiyy  the  St  4  G.  2.  26.  all  writs,  process,  and  returns,  and 
prooeedings  thereon,  all  pleadings,  rules,  indictments,  informations, 
mqniaitions,  verdicts,  records,  patents,  &c.  bonds,  fines,  &c  and 
dl  proceedings  relat^  thereto,  &c.  in  courts  leet,  courts  baron,  or 
any  court  of  justice  in  England,  or  the  Exchequer  in  Soodand,  or  idiieh 
concern  the  administration  of  justice^  &c.  shaU  be  in  English  only,  and 
written  in  a  l^ble  hand,  dose,  in  words,  at  length,  and  not  abbre* 
viatedf  on  pam  of  502. 

So  by  tne  St.  5  G.  S.  S7.  &  6  G.  2.  14*.  in  actions  under  102.  or 
under  and  above  in  Wales. 

But  these  acts  extend  not  to  die  usual  m^diod  of  writing  numbers 
by  figures,  common  abbreviations,  names  of  writs,  or  technical  words. 
Vide  die  St  6  G.  2. 1  f*.  s.  5. 

(B)  flppeacatice. 

(Bl.)  WhatshaUbe. 

The  first  act  of  parties  in  court  if>  thai  the  detedant  appears  to  the 
process  against  him. 

When 
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When  a  writ  issued  ovt  of  the  king's  bench,  it  was  entered  upon  a  roll ; 
80  that  though  the  officer  had  not  returned  the  writ,  vet  the  defendant 
might  have  appeared  at  the  day  given  by  the  roll,  and  that  either  to  save 
himself  from  corporal  pain  by  imprisonment,  or  to  prevent  the  loss  of  issues, 
or  to  save  his  freehold  or  inheritance.  Tidd,  262.  Co.  Litt.  1S5.  a. 
1  Salk.  64.  • 

And  so  St  was  in  the  common  pleas ;  where  they  entered  the  writ  upon  a 
roll,  by  way  of  recital,  viz.  dominus  rex  misit  breve  suum  clausum,  in  haec 
verba,  &C.    Ibid. 

If  a  man  abroad  enters  into  a  bond,  conditioned  for  his  appearance  in 
B.  R.  at  his  arrival  in  England,  to  answer  to  any  demand  that  may  be  made 
a^nst  him,  by  or  on  the  behalf  of  A.;  the  court,  to  prevent  forfeiture  of 
his  bond,  will  admit  his  appearance,  and  direct  him  to  enter  into  recog- 
nizance with  sureties  to  answer  the  demands  in  the  condition.     1  B.  M .  398* 

And  the  appearance  is,  when  the  defendant  shows  himself  in  court, 
in  person,  or  by  his  attorney,  ready  to  answer  to  the  action. 

And  he  ought  to  enter  his  appearance  by  filing  common  bail,  or  spe- 
cial bail  when  it  is  rec(uired.     Pr.  Reg.  4*0. 

Appearance  differs  from  putting  in  bail,  which  is  the  act  of  the  court  itself. 
Tidd,  262.  1  Salk.  8. 

An  appearance  is  either  voluntary  or  compulsive. 

A  voluntary  appearance  is  of  no  effect  in  king's  bench,  unless  th« 
plaintiff's  attorney,  within  fourteen  days  after  such  appearance,  sue  out  a 
writ  of  kuUaiy  or  bill  of  Middlesex,  where  the  defendant  abides  in  that  county. 
Tidd,  262.    4.  R.  T.  4  W.  &  M.  reg.  1  K.  B. 

Which  rule,  however,  cannot  be  taken  advantage  of  by  any  but  the  de- 
fendant, unless  some  particular  fraud  be  alleged.  Tidd,  262.  I  M.  &  S. 
408.  (a.) 

In  C.  B.  it  is  a  rule,  that  no  bail  be  put  in  for  any  partjr  against 
whom  no  writ  or  process  is  sued  out  without  leave  of  the  court.  Tidd,  262. 
R.  H.  14  Jac.  1.  reg.  2.  s.  4. 

And  no  bail  is  required  in  that  court,  but  a  common  appearance  only, 
if  the  defendant  appear  upon  a  summons,  attachment,  or  distress,  or  by 
supersedeas  quia  mprovide^  &c,    Tidd,  262.    R,  M.  1654.  s.  12.  C.  B. 

Bail  to  the  action  are  common  or  special. 

In  K.  B.  by  bill,  common  bail  mult  be  filed  in  all  cases  where  special 
bail  is  not  necessary,  or  has  been  dispensed  with  in  the  court.    Tidd.  263. 

They  are  particularly  required  in  ejectment,  for  the  casual  ejector.  R.T. 
14  Car.  2  R.  M.  S3  Car.  2.  K.  B. 

And  to  authorise  judgments  by  covenant  of  attorney,  defhult,  or  non 
sum  injbrmatus.  R. H.  1  W.  & M.  R.T.  4  W. & M.  reg.  2  K.  B.  Tidd.  264. 

These  bail  are  merely  nominal.     Tidd,  264. 

In  C.  B.  there  is  qo  common  bail ;  but  in  that  court,  and  also  in  K.  B.  by 
original,  a  common  appearance  is  eqtered  for  the  defendant,  in  cases  where 
speciiU  bail  is  not  necessary.    Tidd,  264. 

For  preventing  inconveniences  which  happened  to  plaintifi, '  by  the  de- 
fendant's omission  to  file  common  bail,  according  to  the  ancient  usage  and 
course  of  the  court,  there  is  an  old  rule  in  K.  B.,  that  all  clerks,  &c.  do, 
within  ten  days  after  the  end  of  every  term,  deliver  to  the  secondair,  a  note 
of  all  such  appearances  as  have  been  made  unto  them  the  term  before,  and 
by  whom  they  were  made ;  so  that  the  person  appointed  to  enter  the  bails, 
may  see  whether  they  are  filed  for  such  appearance  or  not.  R.  T- 1657* 
reg.  2.  K.  B.  Tidd,  268. 

Nothmg  is  a  performance  of  the  condition  of  the  bail-4>ond,  but  putting  in 
bail  above.    5Burr«2683. 

When  special  bail  shall  be  required^  vide  Bail|  (K  4.) 

B  2  And 
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And  therefore,  the  plaintiff  cannot  declare  in  B.  R.  until  acontmittiiut 
of  the  party  is  made,  or  bail  put  in.     1  Rol.  581.  1.  10. 

Nor,  in  C.  B.  till  bail  is  put  in,  or  the  party  is  brought  into  court 
by  habeas  carpus. 

But  by  the  st.  4  &  5  W.  &  M.  21.  a  declai'ation  may  be  deliTered 
to  a  prisoner  or  gaoler,  &c. 

And  by  the  st.  12  Geo.  29.  where  the  cause  of  action  amounts, not 
to  10/.  on  affidavit  of  process  being  served,  if  the  defendamt  appears 
not  in  four  days  (by  st.  5  Geo.  2. 27.  in  eight  days)  after  the  return,  the 
plaintiff  may  file  common  bait,  and  enter  an  appearance,  as  if  the 
defendant  had  appeared." 

So,  if  the  attorney  for  the  defendant  accept  a  declaration  from  the 
dkintiff's  attorney,  it  shall  be  an  appearance  for  the  defendant.     Pr. 

R,  39. 

If  he  undertakes  that  he  will  appear,  after  a  writ  taken  out,  it  shall 
be  an  appearance.     Mod.  Ca.  42. 

If  an  attorney  has  undertaken  to  appear,  the  court  will  oblige  him  to  do 
it,  even  though  he  had  no  authority  from  the  defendant.     Str.  693. 

But  if  the  tenant  or  defendant  be  in  court,  and  says  that  he  will  not 
appear ;  this  is  not  an  appearance.     1  RoL  580. 1.  15. 

So,  if  the  tenant  in  an  assise  makea  default,  and  another  appears  for 
him  as  his  bailiff,  and  he  comes  into  court,  and  disavows  him  to  be 
his  bailiff;  this  is  no  appearance;  for  he  comes  for  another  [iurpose, 
viz.  to  disavow  his  bailiff.     1  Rol.  580. 1.  20. 

S6,  if  the  attorney  accepts  the  declaration  for  the  defendant,  if  he 
approves  of  it;  it  shall  not  be  an  appearance,  if  he  afterwards  sends 
hadi  the  declaration.    Pr.  R.  41 « 

So,  if  before  the  writ  issues,  he  undertakes  that  he  will  appear;  it  » 
not  an  appearance,  though  the  writ  be  afterwards  shown  to  him.  Mod. 
Ca.  42. 

So^  if  he  imdertakes,  after  the  writ  is  sued  out,  but  afterwards  re- 
ftises,  he  shall  be  compellable  to  enter  an  appearance ;  but  it  is  no  ap- 
pearance till  it  is  entered.     Mod.  Ca.  86.  [2.] 

So,  it  is  not  an  appearance  if  it  is  not  recorded ;  for,  whether  he  ap- 
peared or  not,  ought  to  be  tried  by  the  record.  Bro.  Defiiult,  32. 
R,  Cro.  El.  (466.)  per  two  J.  Keilw.  180. 

The  appearance  of  the  defendant  is  triable  by  the  record.  Cro.  Eliz. 
466.  Tidd,  263. 

And  in  C.B.  it  is  a  rule,  that  all  appearances  for  defendants  upon  writs  of  ca- 
pias f  alias,  andplurieSf  issuing  out  of  that  court,  ought  to  be  entered  of  record, 
or  otherwise  they  are  not  warranted  by  the  course  of  the  court ;  neither  can 
the  defendant,  if  he  have  been  arrested,  plead  comperuit  ad  diem  in  discharge 
of  the  sheriff's  bond  taken  for  his  appearance.  R.  M.  14  Jac.  1.  reg.2.  C.  B. 
Tidd,  263. 

By  that  rule,  the  appearance  is  required  to  be  entered  with  the  proper 
filacers;  but  there  does  not  seem  to  be  any  appearance  roll,  or  entry  of  the 
defendant's  appearance,  excepting  the  statement  of  it  on  the  recognizance 
roll,  or  on  the  imparlance  plea,  or  issue  roll,  and  the  entries  in  the  filacers' 
books;  which  entries  however  cannot  be  considered  as  records.  Tidd,  263* 

In  an  action  against  a  bailiff  and  commonalty,  it  is  not  an  appear- 
ance, if  the  baihff  appears  without  the  commonalty ;  for  they  are  bift 
one.corporation.  ,  1  Rol.  582. 1.  30.  [3.] 

A  cor- 
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A  corporation  aggregate  cannot  appear  in  any  other  manner  than  by  at* 
tomey.     Bro.  Corp.  28. 

Nor,  in  an  action  against  husband  and  wife,  if  the  husband  appears 
without  tlie  wife,  or  i  contra.     Vide  post.  (B  4.  10.) 

Appearance  cures  all  errors  and  defects  in  process.  Barnes,  163.  167. 
415.  424. 

(B  9.)  Where  it  shall  be  entered. 

An  appearance  on  a  capias  in  C.  B*  shall  be  entered  in  the  filazers  . 
office,  out  of  which  it  issued.     Conipl.  AtL  51. 

On  an  attachment  of  privilege,  it  shall  be  entered  in  the  remembrance 
roll  of  the  prothonotary  out  ot  whose  office  it  issued.      Ibid. 

By  thest.  5  &  6  W.  &.  M.  21.  s.  37-  (and  9  &  10  W.  3.  c.  25.  s.  33.) 
the  aefendant  shall  cause  an  appearance  or  conmion  bail  to  be  entred 
or  filed  in  eight  days  after  the  return  of  the  process,  on  pain  of  5/.  to 
the  plaintiff  for  which  judgment  shall  be  awarded  immediately,  and 
execution  tdcen  out. 

By  the  st  4  &  5  Ann.  16.  the  attorney  ibr  the  plaintiff  or  de- 
mandant, shall  file  his  warrant  of  attorney  the  same  term  he  de- 
clares; and  the  attorney  for  the  defendant  or  tenant  the  same  term 
be  pleads. 

(B  3.)  How  it  shall  be  enforced. 

As  to  tohat  process  shalibe  served;  taherein  of  detainers.  —  Service  of  special 
original  is  not  sufficient,  it  must  be  .of  process  against  the  person ;  or  plantiff 
may  have  none  and  distress  on  his  original.     Barnes,  407«  410. 

Original  once  used  (though  improperly,  as  by  serving  copy)  cannot  be 
afterwards  used.    Barnes,.  4 17. 

To  charge  a  defendant  already  in  custody  with  a  new  suit  in  vacation* 
time,  phiiDtiff  must  file  a  bill  as  of  the  preceding  term,  and  then  deliver  or 
leave  a  copy  of  declaration  as  of  preceding  term,  and  make  affidavit  of  it ; 
there  is  no  occasion  for  habeas  corpus  ad  respondendum.  Hills  v.  Kenrick.  T. 
3S  &  84  G.  3.  2  B.  M.  1048. 

If  defendant  is  regularly  entitled  to  be  superseded,  (the  order  for  his 
being  superseded  having  become  ^bsolut^  two  days  before  the  end  of  a  pre« 
ceding  term)  yet  is  not  actually  superseded,  but  remains  in  custody  of  the 
marshal,  and  on  the  5th  day  ot  next  term,  a  declaration  is  delivered  to  him 
at  the  suit  of  another  plaintiff,  he  is  well  charged.  Hutchins  v.  Kenrick.  T. 
33434 G. 2.    2  B.  M.10^8. 

But  if  defendant  in  custody  at  the  suit  of  plaintiff  only,  has  a  super* 
sedeaSf  plaintiff  cannot  charge  him  with  a  new  declaration.    Barnes,  368.  ^ 

If  defendant  is  in  custcnly  at  suit  of  several  plaintiffs,  one  may  dis- 
continue, pay  costs,  and  serve  defendant  in  custody  with  common  capias^ 
and  notice  to  appear,  and  for  want,  appear,  and  sign  judgment  for  want  of 
plea*     Barnes,  392. 

A  prisoner,  on  a  charge  of  felony,   may  be   charged  with  a    latitat. 
Daintree  v.  Justice,  H.  9  G.  2.  B.  R.H.  190. 

So,  a  convict  on  an  act  working  no  forfeiture,  ordered  to  be  pardoned 
on  condition  he  transports  himself,  may  on  motion  be  charged  in  custody,  ^ 
in  a  civil  action,  but  not  held  to  bail,  nor  have  execution  against  his  person ; 
for  that  would  prevent  his  performing  the  condition  of  his  pardon.  Coffin  v. 
Gunner.  T.  4G.2.  Str.  873.  Ld.  Raym.  1572.  Post.  61.  1  Wils.  217. 
4  T .  R.  316. 

But  the  court  will  not  take  notice  of  the  king's  intention  to  pardon,  though 
signified  by  the  attorney-general.    Macdonalas  case,  1747*    Foster,  61. 

B  3  So, 
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SOf  a  prisoner,  upon  conviction  for  a  libel,  being  in  contempt  upon  an 
injunction  of  chancery,  maybe  charged,  with  an  attachment;  attorney- 
general  consenting*    Basket  v.  Rayner,  M.  9  G.  2.     B.  R.  170* 

As  to  the  form  of  the  process*  —  The  court  will  not  aet  aside  proceedings 
and  order  the  bail-bond  to  be  delivered  up,  because  a  defendant  has  been 
arrested  on  a  special  capias^  in  which  as  well  as  in  the  affidavit  to  hold  to 
bail,  the  initials  only  or  his  Christian  name  were  inserted.  Howell  v.  Cole* 
man,  2  Bos.  &  Pull.  466. 

But  if  the  latitat  be  vied  out  against  the  defendant  by  one  Christian 
name,  and  the  alias  by  another,  and  the  plaintiff  afterwardis  proceeds,  the. 
court  will  set  aside  tlie  proceedings  for  irregularity.    8  T.  R.  660. 

If  the  date  is  omitted,  if  it  is  to  appear  before  the  king's  justice,  (in- 
stead of  justices,)  or  not  fifteen  days  between  teste  and  return,  proceedings 
shall  be  staid.    Barnes,  420.  426?  427  • 

The  court  refused  to  set  aside  a  bill  of  Middlesex,  which  was  to  answer 
pliuntiff  in  a  plea  of  debt  instead  of  trespass.    ^2  T.  R*  513. 

And  an  ac  etiam  to  answer  in  a  plea  of  trover,  and  for  converting  the 
goods  of  plaintiff;  the  cause  of  action  is  here  sufficiently  expressed,  to  hold 
to  bail  under  13  C.  2.  c.  2.    Callaghan  v.  Harris,  H.  9  G.  S.    2  Wils.  S92. 

So,  if  the  writ  is  not  directed  to  the  sheriff  of  any  countyi  (yet  advan- 
tage may  be  otherwise  taken.  Semb.)    Barnes,  404. 

By  2  Geo.  2.  c.23.  s.22.  everv  copy  of  any  writ  or  process,  that  sliall 
be  served  on  any  defendant,  shall,  before  the  service  thereof,  be  subscribed 
or  indorsed  with  the  name  of  the  attorney  or  solicitor,  who  shall  be  retained 
or  employed  by  the  plaintiff  in  such  writ  or  process. 

Heuce,  attorney's  name  not  being  to  copy  of  process,  proceedings  staid. 
Barnes,  415. 

But  this  does  not  extend  to  the  case  of  an  attorney  suing  by  attach- 
ment of  privilege. 

Attorney's  name  need  not  be  annexed  to  the  sheriff^s  warrant.  Barnes, 
407.412.414. 

If  an  action  be  against  an  officer  of  a  court,  he  ought  to  appear  of  ne- 
cessity, otiierwise  he  shall  be  condemned ;  for  he  is  always  present  in 
court.     1  Rol.^580. 1.  22.  8  H.  6. 16.  a. 

As,  an  attorney ;  for  being  upon  record,  he  is  always  present  in 
court. 

So,  a  sherifFupon  his  account.     1  Rol.  580. 1.  25. 
So,  a  man  who  is  a  prisoner  in  the  same  court.      8  H.  6. 16.  Bro. 
Default,  36. 

Otherwise,  if  he  be  a  prisoner  in  another  court.     1  Rol.  580. 1.  29. 
And  tlierefore,  if  such  a  one  be  brought  in  by  fiabeas  corpus,  there 
is  no  occasion  for  an  appearance.     Bro.  Default,  33.  36. 

By  the  st  13  Car.  2.  2.  sess.  2.  any,  having  cause  of  personal  action 
against  a  prisoner  in  tlie  Fleet,  may  sue  fortn  his  original  and  have  a 
Jwbeas  corpus  directed  to  the  warden  to  bring  up  the  prisoner  at  a  cer- 
tain day  in  term  bdbre  tlie  just  of  C.  B.,  and  put  in  a  declaration  on 
such  original  against  the  prisoner  present  at  bar,  who  shall  be  bound 
to  appear  in  person  or  by  attorney;  and  if  he  does  not  plead  on  a  rule 
given  to  be  out  in  eight  days  after  appearance^  judgment  by  nihil  dicit 
shall  be  entered  against  him. 

By  the  st.  4  &  5  W.  &  M.  21.  if  any  be  arrested  on  any  writ  out 
of  the  courts  at  Westminster,  and  detained  for  want  of  sureties  for  his 
appearance,  the  plaintiff,  before  the  end  of  the  next  term,  after  such 
process  shall  be  returnable,  may  declare  and  cause  a  copy  of  a^de- 

claration 
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claration  to  be  delivered  to  the  prisoner  or  gaoler  in  whose  custody 
he  is ;  and  if  the  prisoner  does  not  appear  and  plead,  the  plaintiff 
shall  have  judgment,  as  if  he  had  appeared  and  refused  to  plead. 

If  a  man  arrested  upon  process  is  bailable  and  can  find  surety,  the 
sheriff  dismisses  him,  if  common  bail  is  sufficient,  on  the  undertaking 
of  some  attorney  of  the  same  court  to  appear  for  him ;  if  special  bail  is 
required,  the  sheriff  takes  a  bond  with  surety  for  his  appearance  at  the 
return  of  the  process. 

By  the  stat.  IS  Car.  2. 2.  sess.  2.  the  sheriff  shall  not  require  a  bond 
above  the  penalty  of  40/.  for  appearance  upon  an  arrest  or  process  out 
of  B.  R.  or  C  B.,  unless  the  cause  of  action  be  specially  expressed  in 
the  writ 

After  which  statute  the  clause  of  (ac  etiam  biUa)  was  inserted  in  pro- 
cess out  of  B.  R. 

And  afterwards,  by  rule  of  court  before  North  Ch.  J.,  it  was  inserted 
in  process  out  of  C.  B.     Comp.  Sol.  67. 

In  relation  to  the  dieri^,  —  The  sheriff  takes  bail  at  his  peril ;  and  on  the 
common  rule,  he  must  either  bring  in  the  body,  or  justify  good  bail  in  court. 
Wolfe  V.  Collingwood,  H.  23  Geo.  2.     1  Wils.  262. 

If  the  sheriff  brings  defendant  in 'person  into  court,  they  commit  him 
charged  with  the  cap,  ad  respond*    Barnes,  392. 

By  the  stat.  12  Geo.  29.,  amended  by  5  Geo.  2.  c.  27.,  made  perpe^ 
tual  by  21  Geo.  2.  c.  3.,  if  the  cause  of  action  amounts  not  to  10/.,  or 
in  inferior  courts  to  40s.;  and  now,  by  19  Geo.  3.  c.  70.  to  10/.,  the 
same  as  in  superior  courts ;  the  plaintiff  shall  not  arrest,  but  shall  per*- 
sonally  serve  the  defendant  with  a  copy  of  the  process,  and  if  an  ap- 
pearance be  not  entered  in  four  days  afber  tlie  return  of  the  process,  on 
an  affidavit  of  service  filed,  shall  enter  a  common  ap()earance,  and  pro- 
ceed as  if  the  defendant  had  appeared. 

By  the  stat  5  Qeo.  2. 27*  if  not  entered  in  eight  days. 

As  to  the  notice  to  appear,  —  Notice  to  appear  must  be  given  with  all 
process  served.    Barnes,  404. 

And  though  considered  that,  in  debt,  if  it  is  above  \QL  there  is  no  occa- 
sion to  put  the  notice  tp  appear  at  the  bottom  of  the  process,  under  the 
stat  Geo.  2.    1  Wils.  22. 

Yet  the  rule  now  is,  that  the  English  notice  to  appear,  must  be  added  tp 
all  common  process  where  the  defendant  is  not  held  to  bail,  whether  the 
cause  of  action  do  or  do  not  amount  to  10/«    7  T.  11.  337. 

And  tliough,  if  there  ij  no  notice  subscribed  to  the  copy  of  the  process 
served,  it  is  irregular  ;  jet  if  defenda^nt's  attorney  takes  tlie  declaration  out 
of  the  office,  and  pays  for  it,  it  is  a  waiver  of  the  irregularity.  Morgan  v. 
Luckup,  P.  9  Geo.  2.    B.  R.  H.  242. 

If  ther^  is  variance  between  the  name  in  process  and  in  notice,  proceed- 
ings shall  be  staid.    Barnes,  298.    2  B.  ^.  P«  38. 

So,  if  the  notice  is  directed  to  plaintiff,  instead  of  defendant,  it  is  faulty  ; 
or  if  the  word  next  is  omitted,  or  next  inserted  instead  of  instant:  Barnes, 
306.  308.  310.  409.  411. 419. 

But  this  list  is  exploded ;  and  notice  is  good  without  instant^  next,  or  ymr. 
Barnes,  425. 

So,  if  the  defendant's  name  is  not  put  to  the  notice  at  the  bottom  of /a/i^a/, 
it  is  bad,  and  shall  be  quashed.    Beheuia  v.  James,  T.  18  Geo.  2.  1  Wils.  104. 

The  day  inserted  in  the  notice  to  appear  to  a  common  capias,  must  be  the 
return-day  of  the  writ    2  B.  &  P.  340. 

Notice  on  the  copy  of  process  must  be  to  appear  on  the  essoin  day,  though 
a  Sunday.    Barnes,  293,  291>  295. 

B  4  Notice 
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Notice  to  appear  on  the  quarto  diepoa^  is  good.    1  H.  B.  630. 

It  must  be  given  before  nine  at  nignt.    Baraes,  310. 

As  to  the  mode  of  service. — It  is  not  necessary  to  show  defendant  the 
original  writ,  but  only  to  deliver  him  a  copy.  Per  curiam.  Worley  r^ 
Glover,  M.  4  Geo.  2.    Str.  877.    Barnes,  302. 422. 

Yet,  if  defendant  served  with  copy  of  process,  demand  to  see  the  original 
process,  and  is  refused  it,  it  is  not  good  service.    Semb.  B.  R.  H.  IS8. ' 

Service  of  copy  of  wri^  except  what  relates  to  other  defendants,  not  good. 
Barnes,  405. 

Copy  of  process  tendered  to  defendant  at  his  house,  and  left  there,  is 
good  service.    Barn^,  278. 

So,  copy  of  process  put  through  keyhole  to  defendant,  who  knows  the  coor 
tents,  good  service.     Barnes,  405. 

So,  copy  sent  by  letter,  if  defendant  takes  it  out  and  reads  it,  is  good 
service.    Barnes,  422. 

As  to  the  time  ^service. —  Service  of  mesne  process  on  the  return-day,  is 
good  in  C.  B.  as  in  B.  R.    General  rule,  P.  8  Geo.  3.    2  Wils.  872. 

Though  after  the  court  is  risen.  Hall  v.  Gatton,  H.  2  Geo.  2.  Moss  v. 
Powel,  T.  11  &  12  Geo.  2.  Weybum  v.  Neale,  M.  19  Geo.  2.  Maud  v. 
B&mard,  T.    32  &  S3  Geo.  2.    2B.M.  812. 

But,  if  process  is  dated  subseauent  to  service,  it  is  irregular.    Barnes,  408. 

Service  of  a  latitat  at  eight  o  clock  in  the  evening  of  the  return-day,  is 

Sood,  though  the  declaration  be  left  in  the  office  in  the  course  of  the  same 
ay.     1  T.  R.  191. 

And  the  rule  is,  that  all  notices,  rules,  or  orders,  in  any  cause  depending 
in  B.  R.  shall  be  served,  and  all  proceedings  and  pleadings  shall  be  delivered, 
and  served  by  or  before  ten  of  the  clock  at  night :  and  every  service  and 
delivery  after  such  Hour  shall  be.  void.  Reg.  Gale,  B.  R.M.  41  Geo.  3. 
1  East,  132. 

A  defendant,  however,  must  not  be  served  with  process  while  he  is  at* 
tending  his  cause  at  any  of  the  coufts  at  Westminster.    Str.  1094. 

As  to  the  place  of  service*^'  A  bill  of  Middlesex  should  not  be  served  out 
of  the  county  of  Middlesex.    Dough  384.     1  T.  R.  187.    Vide  6  T.  R.  74. 

But  a  latitat  may  be  served  in  any  county.     1  T.  R.  187. ;  8  T.  R.  235. 

Service  is  good,  though  in  a  liberty,  and  not  by  proper  officer ;  but  the 
party  injured  may  bring  action.     Barnes,  404. 

But  process  directed  to  the  sheriif  of  K6nt  served  in  the  Cinque  ports 
is  bad ;  it  should  be  testat.  cap,  to  the  constable  of  Dover  castle.  Barnes, 
422. 

If  it  is  doubtful,  whether  the  place  where  defendant  was  served  be  in  the 
county  where  process  issued,  or  not,  it  shall  be  deemed  good-  service,  espe- 
cially if  defendant  promised  to  appear  to  any  process.  Drew  v.  Marriott, 
T.  17  Geo.  2.    1  Wils.  77. 

As  to  an  appearance  under  the  statute, ^^The  p1ainti£F  cannot  file  common 
bail  according  to  the  statute  after  the  succeeding  term  after  the  writ  is  re- 
turnable.   2T.R.7i9. 

Affidavit  of  service  must  be  made,  or  proceedings  will  be  staid.  Barnes, 
412. 

If  the  defendant  had  been  right  named,  both  in  the  writ  of  capias  ad 
respondendum,  and  in  the  declaration  delivered  de  bene  esse,  and  in  the 
affidavit  of  service  of  the  writ,  but  not  in  the  appearance  entered  by  the 
plaintiff  according  to  the  statute,  this  may,  on  application  to  the  court,  be 
amended.    3  Wils.  49. 

As  to  the  time  of  abearance, — If  on  defendant's  not  appearing  to  a  writ 
of  Easter  term,  plaintiff  files  common  bail  as  of  Trinity  term,  the  cause  is  out 
of  court,  and  judgment  must  be  set  aside.  Edgar  v.  Farmer,  T.  8  Geo.  2. 
B.  R.  H.  138* 
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If  an  attorney  of  B.  R.  or  C.  B.  accepts  a  warr^t  (or  undertakes 
to  appear,  Mod.  Ca.  86.)  or  subscribes  a  process  or  warrant  to  make 
an  appearance,  and  does  not  enter  an  appearance  accordingly^  he  shall 
be  subject  to  an  attachment,  or  to  be  erased  out  of  the  roll,  and  the 
party  cannot  countermand  appearance  after  retainer.  Ord.  Compl. 
Att.  292,  293. 

If  the  party  afterwai'ds  countermands  the  warrant,  the  attorney  shall 
be  compellable  to  enter  an  appearance.     Pr.  K.  38. 

But  if  there  are  several  defendants,  the  attorney  is  bound  only  to 
appear  for  such  of  them  as  give  him  authority,.    Pr.  R.  39.    1  Sal.  87. 

If,  upon  an  arrest,  the  sheriflT  takes  surety  for  appearance,  and  the 
party  do^  not  appear,  the  sheriff  may  be  amerced,  on  a  rule  being 
g^ven  to  bring  in  the  body ;  and, so  toties  quotics.     Comp.  Att  311. 

But  the  usual  way  is  to  assign  the  bail-bond  to  the  party.  Vide 
Bail,  (K.  5.) 

And  now,  by  the  stat  4  &  5  Ann.  16.  ii^  on  an  arrest  by  process 
from  the  courts  at  Westminster,  the  sheriff,  &c»  takes  bail,  ne,  at  the 
request  and  costs  of  the  plantif{^  shall  assign  to  him  the  bail-bond,  &c. 
by  indorsing  it  under  his  hand  and  seal  in  the  presence  of  two  wit* 
nesses,  which  may  be  done  without  stamp,  if  stampt  before  put  in  suit ; 
and  if  such  bond  be  forfeited,  the  plaintiff  may  sue  it  in  his  own  name, 
and  the  court  may,  by  rule  or  rules  of  court,  give  such  relief  to  the 
plaintiff  or  defendant  in  the  original  action,  or  to  the  bail,  as  is  Reason- 
able; which  lule  shall  be  in  the  nature  of  a  defeasance  to  the  bail- 
bond. 

But  an  action  upon  the  case  does  not  lie  against  the  sheriff  for  a 
ialse  return ;  for  he  is  compellable  to  accept  boil  by  the  stat«  23  H.  6. 
10.  R.  2.  Sand.  60.  1  Sid.  23.  439.  R.  1  Rol.  92.  L  50.  807.  1. 5a 
It  Noy.  89. 

If  the  plaintiff  does-  not  take  an  assignment  of  the  bail-bond,  but 
proceeds,  by  amerciament  of  the  shcrifi^  to  enforce  the  appearance  of. 
the  defendant,  he  ought  to  give  4//.  to  the  sheriff  to  make' a  return  oT 
the  writ,  and  if  he  returns  cepi  corpus^  or  reddidit  sCy  he  shall  give  a 
rule  to  the  sheriff  to  have  his  body  on  pain  of  405. ;  and  if  he  lias  it 
not,  he  may  have  an  habeas  corpus,  upon  wliich  the  sheriff  can  return 
nothing,  (if  he  has  not  tlie  body,}  but  languidvs  in  prisondj  and  th^n 
shall  issue  a  duces  tecum  licet  languidus ;  if  the  sheriff  does  not  return 
the  habeas  corpus,  he  shall  be  amerced ;  and  so  toties  quotiesy  and  the 
amerciaments  may  be  estreated  into  tlie  crown  oilice,  and  from  thence 
into  the  exchequer.     Compl.  Att.  311.     Vide  Bail,  (K  5.) 

But  after  the  estreat  of  die  amerciaments,  they  may  be  compounded 
jot  discharged,  upon  motion  in  the  exchequer,  and  a  certificate  of  the 
plaintifPs  attorney  that  the  debt  is  satisfied.  .  1  Sal.  54. 

Effect  of  a  rule  to  stay  proceedings,-^  Where  a  rule  to  set  aside  proceed- 
ings for  irregularity,  and  to  stay  proceedings  in  the  mean  time,  is  obtained ; 
the  proceedings  are  suspended  for  all  purposes  till  the  rule  is  discharged. 
4  T.  R.  176. 

Waiver  of  irregularities.  —  If  a  defendant  is  served  with  process  by  a 
nrong  christian  name,  and  afterwards  the  plaintiff  enter  an  appearance 
for  him,  and  serve  him  with  notice  of  declaration  by  his  right  name,  and 
proceed  to  judgment  and  execution,  the  court  will  not  set  aside  the  pro- 
dceeiUngs  for  irregularity,  on  the  ground  that  the  defcadant  never  appeared, 

because 
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because  lie  ought  to  have  pleaded  such  misnomer  in  abatement.  3  East,  167. : 
leave  however  was  given  to  defend,  on  payment  of  costs,  tlie  party  swearing 
to  a  mistake  of  the  practice  and  to  merits.    Ibid. 

So,  if  the  copy  of  latitat  served  is  only  to  answer  A.  without  saying  in  a 

Slea  of  trespass,  or  showing  any  cause  of  action,  and  defendant  takes  the 
eclaration  out  of  the  office,  it  amounts  to  an  appearance,  which  is  a  waiver 
of  the  defect  in  the  process.  Caswall  v.  Martm^  P.  10  Geo.  2.  B.  R.  H. 
869. 

But  if  the  plaintiffs  name  is  omitted  in  the  writ,  defendant  may  at  an^ 
time  applv  to  set  aside  proceedings,  for  it  is  no  process  at  all ;  otherwise,  if 
service  of  writ  is  irregular  only,  for  there  he  must  apply  as  soon  as  possible 
after  notice.    Thomson  v.  Browne,  T.  10  &  11  Geo.  2.    Andr.  16. 

Appearance  entered  by  plaintiff,  does  not  cure  process  being  served  on  a 
wrong  person.    Barnes,  406. 

The  loss  of  a  bill  may.  be  supplied.  —  It  appearing  that  the  bill  in  a  penal 
action  had  been  taken  off  the  me,  the  court  permitted  it  to  be  supplied  from 
a  copy  taken  by  the  plaintiff  himself.    3  T.  R.  476. 

Otner  matters* — For  the  better  distinguishing  by  whom  common  bail 
shall  have  been  filed,  it  is  ordered,  that  *'  in  all  cases  where  common  bail 
shall  be  filed  by  the  paintiff  for  the  defendant  by  virtue  *'  of  the  act,  tliese 
words  shall  be  written  on  the  bail  piece,  viz.  *  filed  according  to  the  statute/ 
or  words  to  the  like  effect.**    Tidd.  268. ;  2  Str.  1027. ;  C.  T.  207. 

And  where  the  plaintiff  files  common  bail  for  the  defendant,  on  any  day 
between  the  second  and  sixth  of  November,  and  he  is  in  other  respects  en- 
titled to  sign  judgment,  it  is  signed  as  on  the  day  preceding  the  essoin  day 
of  Michaelmas  term.    Tidd.  268.     5  T.  R.  65. 

It  should  also  be  remembered,  that  by  the  statute  51  Geo.S.  c.  124*  s.  2. 
(continued  by  the  57  Geo.  3.  c.  101.)  if  the  defendant,  on  being  personally 
served  with  the  summons  or  attachment  by  original,  do  not  appear  at  the 
return  of  such  writ  or  of  the  distringas,  as  the  case  may  be,  or  within  eight 
days  after  the  return  thereof,  the  plaintiff,  upon  affidavit  being  made  .and 
filed  in  the  proper  court,  of  the  personal  service  of  such  summons  or  attach- 
ment, or  of  the  due  execution  of  such  distringas,  &c.,  may  enter  a  com- 
mon appearance  for  the  defendant,  and  proceed  thereon  as  if  he  had  himself 
entered  his  appearance.     Tidd.  269. 

And  by  the  mutiny  acts,  a  common  appearance  may  be  entered  by  the 
plaintiff  m  actions  against  volunteer  soldiers.    Tidd.  269. 

The  plaintiff's  attorney,  in  either  court^  may  enter  a  common  appear- 
ance, or  file  common  bail  for  the  defendant,  according  to  the  statute,  with- 
out entering  or  filing  of  record  any  memorandum  or  minute  of  the  defend- 
ant's warrant,  pursuant  to  the  25th  Geo.  3.  c.  180.     Tidd.  269. 

But  the  defendant's  attorney  must  not  plead  or  carry  on  any  further  pro* 
ceedings  in  the  action,  until  such  memorandum  or  minute  shall  have  been 
delivered  to  the  proper  officer,  to  be  entered  or  filed  of  records  according  to 
the  directions  of  the  act.    Ibid. 

(B  4.)  In  an  action  against  husband  and  wife. 

Service  of  husband  good  for  both,  and  plaintiff  may  enter  appearance  for 
both.    Barnes,  406. '4 12. 

In  an  action  against  a  husband  and  wife,  if  the  husband  be  taken  on 
the  capims  or  exigent  out  of  B.  R.,  he  shall  remain  in  prison  till  bail 
giyen  for  himseli  and  his  wife.     1  Rol.  583. 1.  ?•  20.     1  Sal.  115. 

So,  if  he  appears  on  the  exigent    1  RoL  583. 1. 5.    R.  Cro.  £1. 370. 

So,  if  he  appears  on  the  original.     1  Rol.  583. 1.  15* 

So,  if  the  husband  is  arrested  on  a  latitat.  I  Hoi.  583.  1.  30. 
Pr.  Reg.  66. 

And 
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And  if  the  husband  be  an  attorney,  &c,  he  cannot  appear  in 
person  and  put  in  bail  for  his  wife,  but  he  ought  to  put  in  bail  for 
himself  and  his  wife ;  for  he  shall  not  have  privilege  in  an  action 
i^ainst  him  and  his  wife.  R.  1  Rol.  580.  1.  45.  Vide  Attorney, 
(S  17.) 

So^  if  the  action  be  against  husband  and  wife  as  executrix.     R. 
Cro.  £1.  118.     1  Leo.  138. 

So  also,  in  an  action  against  husband  and  wife  in  C.  B.,  if  the 
husband  comes  in  upon  the  capias  or  exigent,  he  must  put  in  bail  for 
his  wife.  'Bro.  De&ult.  7.  Bro.  Baron  and  Feme,  5.  8.  37.  1  RoL 
583. 1.  10.  oont.  for  a  supersedeas  shall  go  for  the  husband,  and  he 
shall  go  without  day ;  for  he  cannot  answer  without  his  wife,  and 
process  shall  continue  against  her  till  she  be  waived.  R.  ace.  for  the 
appearance  of  the  husband  shall  not  be  recorded,  nor  a  supa'sedeas 
allowed  for  him,  till  he  gives  an  appearance  also  for  his  wife.  1  LeOd> 
138.     Cro.  El.  118.     R.  Hob.  179. 

So,  if  the  husband  be  taken  on  a  capias  or  exigent.  Bro.  Baron 
and  Feme,  1.  10.     R.  Cro.  Car.  58. 

So,  if  the  husband  be  outlawed  and  sue  a  charter  of  pardon  and  a 
scire  facias  upon  it ;  it  shall  not  be  allowed  without  his  wife.  Bro. 
Baron  and  Feme,  10.  19.     R.  Cro.  Car.  58. 

So)  in  an  action  against  husband  and  wife,  if  the  husband  appears 
by  attorney,  he  shall  enter  an  appearance  for  both.  1  Brownl.  46. 
liod.Ca.86.     1  Sal.  115. 

In  C.  6.  it  is  said,  that'  if  husband  and  wife  be  joined  in  the  writ,  and 
the  husband  enter  an  appearance  for   himself  only,    the    plaintiff  cannot 
afterwards  sign  judgment  for  want  of  a  plea,  without  making  a  demand  of . 
a  plea.     H.  Bl.  235. 

So,  if  he  gives  bail,  he  shall  give  it  for  both.  Mod.  Ca«  17.  1  Vent. 
49.     1  Sal.  115. 

In  an  action  against  husband  and  wife,  if  the  wife  be  taken  on  the 
capias,  and  not  the  husband,  an  exigent  shall  issue  against  the  husband, 
et  idem  dies  datus  to  the  wife.  Bro.  Baron  and  Feme,  1.  But  it  is  said 
that  the  wife  shdU  go  without  day.  Ibid.  10. 11.  Vide  post  (B  10.) 
R.  2  Cro.  445.     Cro.  Car.  68.     Hut  86.     Semb.  1  Vent.  49. 

So,  if  the  wife  renders  herself  on  the  exigent.  Cro.  Car.  58. 
Hut  86. 

So,  if  the  husband  was  before  in  custody,  and  the  wife  is  taken, 
and  turn  est  inventus  returned  for  the  husband ;  the  wife  shall  be  dis- 
charged upon  common  bail,  and  other  process  shall  go  against  the 
husband  with  an  idem  dies  to  the  wife.     R.  1  SaL,  115. 

If  the  husband  and  wife  are  both  taken  upon  the  capias,  the  husband 
only  shall  be  committed,  if  he  does  not  give  bail  for  himself  and  his 
wife,  and  the  wife  shall  be  discharged.  Adm.  1  Lev.  1 .  Semb.  cont 
1  Vent  49.     Ace.  1.  Lev.  216. 

If  the  husband  on  the  exigent  be  returned  outlawed,  the  wife  shall 
go  without  day,  for  the  process  is  determined.  Cro.  Car.  58.  Hut. 
86. 

If  the  process  continues  till  the  husband  is  outlawed,  and  the  wi& 
waived,  and  .she  be  taken  upon  process,  and  the  outlawry  of  the  wife 
is  pardoned,  but  of  the  husband  not,  she  shall  b«  discharged  from  her 
imprisonment     Dy.  271.  b.     1  Sid*  2U 

If 


12  PLEADER. 

If  the  husband  be  taken,  or  renders  himself  on  tlie  exigent,  and 
the  wife  is  returned  waived^  the  husband  shall  go  without  (by.  Cro- 
Car.  58. 

If  the  husband  and  wife  are  both  taken,  the  wife  shall  be  discharged^ 
though  the  action  be  against  them  for  the  debt  of  the  wife  dum  soUxy, 
and  she  was  first  in  custody.     R.  1  Dev.  216. 

So,  if  both  are  taken  in  execution.     R.  1  Lev.  51. 

But  if  there  be  judgment  against  a  woman,  who  afterwards  marries, 
execution  goes  against  the  wife  only,  and  she  shall  be  in  execution. 
R,  2  Cro.  323.     2  Bui.  80. 

So,  in  B.  R.  if  the  wife  be  arrested  and  not  the  husband,  the  hus- 
band is  not  compellable  by  the  course  of  the  court  to  ap{)ear  for  him- 
self and  his  wife.     Per  Cur.  1  Rol.  583. 1.  30. 

So,  in  B.  R.  where  the  husband  is  compellable  by  the  course  of  the 
court  to  appear  for  himself  and  his  wife,  it  is  in  the  election  of  the 
court  whether  he  shall  be  compelled  to  give  bail  for  his  wife ;  for  all 
bails  are  in  the  discretion  of  the  court     R.  I  Rol.  583. 1.  22. 

(B  5.)  At  what  time  the  appearance  ought  to  be  :  —  At  the 

day  of  the  return  of  the  writ. 

The  defendant  ought  to  appear,  regularly,  at  the  return  of  the  writ 
or  process.     Co.  L.  L35. 

And  if  he  does  not  appear  at  the  return  of  the  first  process,  he  may 
at  the  return  of  any  subsequent  process. 

By  rules  upon  the  st.  4  &  5  W.  8c.  M.  21.,  if  a  declaration  be  delivered 
to  a  prisoner,  according  to  that  statute,  before  Mens.  Pas.  or  Crast. 
Animar.9  and  ailidavit  of  it  filed  with  the  proper  secondary,  the  de- 
fendant ought  to  enter  his  appearance  with  the  proper  officer  within 
ten  days  after  Easter  or  Michaelmas  term,  otherwise  upon  a  rule  given 
to  appear  and  plead,  to  be  expired  in  eight  days,  and  to  be  given  after 
the  process  upon  which  he  was  taken  is  returned,  and  on  a  copy  of 
the  affidavit  produced  to  the  prothonotary,  and  a  certificate  that 
no  appearance  is  entered,  judgment  shall  be  signed  against  the  defend- 
ant. Vide  post  (C.  4.  —  E.  41.)—  (Vide  Rules  and  Orders  of  C.  B. 
114,115.) 

So,  if  a  declaration  be  delivered  in  Hil.  or  Trin.  term,  or  upon  or 
after  Mens.  Pas.  or  Cmsi.  Animar.  in  Enst  or  Mich,  term,  liie  de- 
fendant ought  to  enter  his  appearance  within  two  days  before  the 
essoign-day  of  the  next  term.     Vide  Rules  and  Orders  of  C.  B.  1 15. 

.  So,  in  replevin,  if  the  process  continues  till  a  pluries  i^ues  out  of 
chancery,  upon  which  the  sheriff  returns  in  bank,  property  claimed, 
though  no  day  is  given  by  this  writ  to  the  parties,  but  to  the  sheriff 
to  excuse  his  contempt  in  not  executing  the  writ  before,  yet  the 
parties  may  appear:  otherwise,  there  would  be  a  great  mischief;  for 
there  is  no  oUier  subsequent  process.  R.  1  Rol.  581.  1.  40.  Dub. 
Dy.  246.  a. 

So,  if  a  pluries  was  returnable  in  Mich,  term,  and  nothing  is  done 
till  I^t,  the  parties  may  then  appear  if  thev  will.     1  Rol.  581.  1.  SO. 

So,  if  after  a  pluries^  upon  which  the  sheriff  does  nothing,  an  at- 
tachment issues  to  the  coroners  against  the  sheriff,  and  they  return, 
that  the  sheriff  h  attached,  but  they  cannot  have  view  of  the  cattle,  for 

which 


Appearance.  LS 


which  shall  issue  a  distringas  vie.  and  *xithcrnam  of  the  ^efendnut'ii 
cattle;  the  defendant  may  appear  on  tlie  "joithetnam.  Cont.  Bro.  Jour. 
70.  82.     Ace.  Dy.  1 8fl.  a. 

Though  the  veiy  day  of  the  return  of  the  writ  be  the  day  for  ap- 
pearance.   Dy.  269.  b. 

Yet,  it  is  sufficient,  if  the  defendant  or  tenant  appears  on  the  quarto 
die  post.    Co.  L.  J  35.  a. 

If  the  attorney  does  not  enter  common  bail  before  the  end  of  tlie 
term  in  which  he  appears,  he  shall  be  put  out  of  his  office.  Ruled 
1  RoL  372. 

By  the  st.  5  &  6  W.  3.  21.  and  9  &  10  W.  3.  25.  s.  33.  the  de- 
fendant shall  cause  an  appearance  or  common  bail  to  be  entered  or 
filed  within  eight  days  after  the  return  of  the  process  on  which  lie  is 
arrested,  on  pain  of  5/.  to  the  plaintiff,  for  which  the  court  shall 
award  judgment  immediately,  whereon  the  plaintiff  may  take  out 
execution. 

And  if  several  defendants  are  arrested,  and  one  of  them  appears, 
and  the  others  do  not  enter  their  appearance  within  eight  days,  judg- 
ment for  the  5/.  shall  be  given  against  him  who  does  not  enter  his 
i^pearance.     Per  C.  B.  Pas.  8  Ann. 

But  if  none  of  the  defendants  enter  their  appearance  within  eight 
days,  judgment  shall  be  against  all  only  for  one  5/. ;  for  they  may  ap- 
pear jointly,  and  it  shall  not  be  intended  they  would  do  otherwise. 
R.  in  C.  B.  Pas.  8  Ann. 

TheJbUcwtng  is  the  practice.  —  Common  bail  may  be  filed,  or  a  common 
appearance  entered,  by  the  defendant  or  his  attorney,  or  by  the  plaintiff  ac- 
cording to  the  statute,     li  Geo.  1.  c.  29.    Tidd,  265. 

And  it  may  be  filed  or  entered  by  the  defendant  originally  or  in  con- 
seauence  of  a  rule  of  court  or  judge's  order,  for  discharging  him  out  of  cus- 
tody, on  filing  or  entering  it.    Ibid.     1  Chit.  Rep.  282. 

In  the  king's  bench,  where  the  defendant  has  been  served  with  the  copy 
of  a  bill  or  Middlesex  or  other  process  thereon,  he  should  file  common  bail 
at  the  return  of  it,  or  within  eight  days  af^er  such  return,  which  are  reckoned 
exclusively;  and  Sunday  is  not  accounted  as  one  of  them.  Tidd,  265. 
5  Geo.  3.  c.  27*    1  Burr.  56. 

The  bail  are  entered  on  a  piece  of  parchment  called  a  bail-piece,  which  is 
stamped  with  a  half-crown  stamp,  and  filed  with  the  clerk  of  the  common 
bails ;  who  is  required  to  mark  the  bail-pieces  numerically  as  they  are  re- 
ceived. Tidd,  265.  48  Geo.  3.  c.  H9.  55  Geo.  3.  c.  184.  R.E.  30  Geo.  3. 
K*  B.    3  T.  R.  666. 

The  defendant  having  been  served  with  a  copy  of  a  capias  or  other  process  by 
original  in  the  king's  bench,  should  enter  a  common  appearance  with  the  filacer 
of  Uie  county  where  the  action  is  laid  within  eight  days  after  the  appearance 
day,  quarto  die  post  of  the  return  of  the  process.  Tidd,  265.  Imp.  K.  B.  592. 

In  the  common  pleas,  the  eight  days  are  reckoned  from  the  return  day, 
and  not  from  the  quarto  die  post  of  the  return  writ.    Imp.  C.  P.  216,  17. 

And  the  appearance  is  entered  with  the  filacer  of  the  county  to  which  the 
writ  is  directed  upon  a  pnecipe  or'note  of  appearance  being  made  out  and 
delivered  to  him  on  unstamped  paper,  which  he  enters  in  a  book  kept  for 
that  purpose.    Imp.  C.  P.  216. 

And  at  the  time  of  filing  common  bail  or  entering  an  appearance,  the 
defendant's  attorney  should  deliver  to  the  ofiicer  with  whom  it  is  filed  or  en- 
tered, a  memorandum  or  minute  of  his  warrant  duly  stamped.  <  Tidd,  265. 

In  an  action  against  husband  and  wife  when  the  husband  alone  has  been 

arrested, 
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arrested,  special  bail  may  justify  for  him  only  on  his  filing  common  bail  for. 
his  wife.     1  Chit.  Rep.  75. 

But  when  the  husband  alone  has  been  served  with  process,  he  ought  re- 
gularly to  file  common  bail  or  enter  an  appearance  for  himself  and  hu  wife. 
Tidd,  266.    Barnes,  412. 

Yet,  where  he  entered  an  appearance  for  himself  only,  the  court  ot  com- 
mon pleas  held  it  to  be  so  far  regular  as  that  the  plaintiff  could  not  sign 
judgment  without  demanding  a  plea.     1  H.  B.  235. 

And  where,  in  a  similar  case,  an  appearance  was  entered  for  the  husband 
only  by  his  attorney,  who  expressly  aisclairaed  any  interference  for  the  wife, 
and  the  latter  not  appearing,  an  appearance  was  entered  for  her  by  the 
plaintiff  according  to  the  statute,  upon  which  the  plaintiff  declared  against 
the  husband  and  wife  jointly,  and  the  former  pleaded  for  himself  only ;  the 
court  of  exchequer  held,  that  an  interlocutory  judgment  signed  against  both 
for  want  of  a  joint  plea  was  regular.  •  Tidd,  266. 

Before  the  statute  12  Geo.  2.  c.  29.  common  bail  could  only  havb  been 
filed  or  a  common  appearance  entered  by  the  defendant  or  his  attorney. 
Ibid.  267. 

Bui  now  by  that  statute,  as  altered  by  the  5  Geo.  2^  c.  27.  **  if  the  de- 
fendant having  been  served  with  process,  shall  not  appear  at  the  return 
thereof  or  within  fight  days  afVer  such  return,  the  plaintiff  upon  affidavit  of 
the  service  of  such  process  made  before  a  judge  or  commissioner  of  the 
court  for  taking  affidavits,  or  before  the  proper  officer  for  entering  common 
appearances,  or«his  deputy,  (and  which  affidavit  shall  be  filed  gratis,)  may 
enter  a  common  appearance*  or  file  common  bail  for  the  defendant,  andpro- 
ceed  thereon,  as  if  such  defendant  had  entered  his  appearance  or  nled 
common  bail." 

The  affidavit  required  by  these  statutes  cannot  in  the  king's  bench  be 
taken  before  a  commissioner  who  is  concerned  as  attorney  for  the  plaintiff; 
but  in  the  common  pleas,  it  is  otherwise.    Tidd,  267. 

And  in  the  latter  court,  a  common  appearance  cannot  be  entered  by  the 
plaintiff  till  the  ninth  day  after  the  return  of  the  writ ;  the  defendant  having 
all  the  eighth  to  enter  it.     Ibid. 

Common  bail  however  should  be  filed,  or  a  common  appearance  entered, 
by  tlie  plaintiff  for  the  defendant,  of  the  term  in  which  the  writ  is  returnable 
or  before  the  quarto  die  post  of  the  first  return  of  the  following  term,  it  being 
holden  that  till  then  common  bail  may  be  filed  or  an  appearance  entered  as 
of  the  preceding  term.  Tidd,  267.  Ca.  t.  Hard.  138.  Imp.  K.  B.  -361. 
2T.R.719.    6  East,  314. 

And  it  cannot  be  filed  or  entered  by  the  plaintiff  in  a  subsequent  term. 
2T.R.719. 

Though  if  judgment  has  been  irregularly  signed  without  filing  common 
bail  for  the  defendant  according  to  the  statute,  till  at\et  the  term  succeeding 
'  that  in  which  the  writ  was  returnable,  and  after  the  judgment  itself  has  been 
entered  up,  yet  the  defendant  having  ffiven  a  cognovit  is  estopped  from  ob» 
jecting  to  the  irregularity,  if  the  plaintiff  has  filed  common  bail  nwic  pro  tunc 
before  the  time  of  making  the  objection.    7  T.  R.  206.    Tidd,  268. 

If  the  defendant  be  sued  by  a  wrong  name  and  do  not  appear,  the  plain- 
tiff cannot  rectify  the  mistake  by  appearing  for  him  in  his  riglft  name  ac- 
cording to  the  statute.     Tidd,  268.     3  T.  R.  611.    2  N.  R.  132.  accord. 

I  B.  &  P.  105.  contr^. 

Nor  can  he  appear  for  him  in  the  name  by  which  he  is  sued,  and  after- 
wards declare  against  him  in  his  right  name.    Tidd,  268.     10  East,  328. 

I I  East,  225.    Vide  3  M.  &  S.  250. 

But  in  the  common  pleas,  if  the  writ  and  declaration  be  against  the  de- 
fendant in  his  right  name,  an  appearance  entered  for  him  by  the  plaindff 
according  to  the  statute  in  a  wrong  name^  may  be  amended.  3  Wils.  49. 
Tidd,  ^68. 

IS  By 
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By  acceptin|(  the  declaration,  the  want  of  having  entered  an  appearance 
is  waived.    1  N.  II.  309. 

(B  6.)  When  at  the  day  by  the  roll. 

And  if  the  sheriff  does  not  return  his  writ,  the  defendant  may 
appear  gratis  by  the  roll,  if  he  be  in  danger,  otherwise  to  lose  his  in- 
heritance.    1  Rol.  582.  1.  10.    Co.  L.  135.  a. 

As,  in  a  seqwUur  suo  periculo  against  a  vouchee,  he  may  appear, 
though  the  writ  is  not  returned ;  for  odierwise  he  will  lose  in  value. 
1  Rol.  582.  1.  12.    Bro.  Joum.  93. 

So,  in  tLpracipe  quod  reddatj  &c.    Bro.  Journ.  1. 

So,  in  an  appeal. 

So,  where  the  defendant  is.  to  have  corporal  pain  if  he  does  not 
appear.  1  Rol.  582.  1.  22.  Bro.  Jour.  48,  51.  64.  93.  Bro.  Aver- 
ment cont  Ret.  Vic.    Co.  L.  135.  a. 

So,  where  a  defendant  gives  a  bond  or  suretv  for  his  appearance,  he 
shall  appear,  though  the  wTit  be  not  returned;  and  there  shall  be  a 
special  entry  upon  the  record,  that  he  appears  for  the  indemnity  of 
himself  and  his  bail.    R.  1  Leo.  90.  [Vide  1  Wils.  39.] 

So,  if  the  court  does  not  sit,  or  the  justices  do  not  come.   1  Lico.  90. 

And  the  ancient  course  was  to  enter  the  writ  upon  the  roll,  and  then 
the  defendant  might  appear  at  the  day  by  the  roll.    1  Sal.  64. 

8o^  where  the  defendant  will  have  other  damage,  if  he  does  not 
appear,  he  may  appear  at  tlie  day  by  tlie  roll :  as,  in  trespasst  after  an 
exigent  awarded,  the  defendant  may  appear  at  the  day  by  thfe  roll, 
though  the  exigent  be  not  returned.    1  Rol.  582.  1.  25. 

Soj  to  a  return  otmtheimam  in  a  horn,  replegiando.     Sal.  583. 

So,  in  an  audita  quercldy  if- it  be  returned  nikil^  &c.  1  RoL  582. 
L  35. 

So,  in  debt,  if  it  be  not  returned,  for  fear  of  a  capias.  1  Rol.  582. 
L  37.     Sal.  583. 

Or,  if  it  be  returned  nihil,  &c.     1  Rol.  582.  1.  40. 

But  the  plaintiff  is  not  obliged  to  count  against  him,  when  he  ap- 
pears gratis  at  the  day  by  the  roll  to  an  original.  1  Rol.  582.  1.  39. 
BrOb  Jour.  18.  25.     Bro.  Averment  cont.  Ret.  Vic  10.  28. 

Yet  if  the  sheriff  returns  nihil,  ^c.  and  the  defendant  appears  con- 
trary to  the  return  of  the  sheriii^  the  plaintiff  is  bound  to  count  against 
him.     Semb.  Bro.  Averment  cont  Ret.  Vic.  1. 11.    Bro.  Default,  67. 

But  where  tlie  defendant  will  lose  nothing,  he  cannot  appear  at  the 
day  by  the  roll,  if  the  writ  be  not  returned;  as,  if  a  defendant  out- 
lawed be  pardoned,  and  sues  a  scire  facias  against  the  plaintiff,  which 
is  not  returned ;  *the  plaintiff  shall  not  appear  at  the  day  by  die  roll, 
for  he  loses  nothing.  1  Rol.  582.  1.  15.  Bro.  Averment  cont.  Ret. 
Vic.  26. 

So,  in  a  sdre  facias  against  the  garnishee,  he  shall  not  appear  at  the 
day  by  the  roll,  if  the  sheriff  returns  nihil,  &c.  for  he  shall  lose  notliing. 
1  RoL  582.  1.  27. 

So,  in  error,  if  the  sheriff  does  not  return  a  scire  facias,  or  returns  a 
tardi,  &c.     Bro.  Jour.  48.     Bro.  Defiiult,  64. 

So^  in  a  second  deliverance.     Bro.  Averment  cont.  Ret  Vic.  28. 

So^  where  the  defendant  will  lose  nothingbut  issues.  Bro.  Averment 
cont  Ret  Vic  12.    Semb,  cont.  21.   Ace.  Bro.  Default,  41.   Cont.  64. 

And 
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And  it  is  said  cont  that  the  defendant  may  appear  at  tlie  day  bj*  the 
roll  when  he  shall  lose  issues.     Co.  L.  135.  a« 

.  So,  the  defendant  may  appear  at  the  day  by  the  roll,  when  he  will 
have  damage  otherwise,  though  th-j  writ  was  not  served ;  as,  if  a  man 
sues  execution  on  a  statute,  and  the  conusor  sues  an  audita  querela 
upon  the  acquittance  of  the  conusee  which  is  not  served,  but  the 
cohusee  prays  execution;  he  ought  to  answer  to  the  acquittance  at 
the  day  by  the  roll,  though  the  audita  querrlJ  was  not  served.  1  Rol. 
582.  G.  • 

So,  in  audita  querela  after  release  of  a  judgment  in  trespass.  Cont. 
Bro.  Jour.  51.     Semb.  ace.  Bro.  Averment  cont.  Ret  Vic.  25. 

So,  in  a  scire  facias  upon  a  recovery  in  annuity  where  nihil  is  re- 
turned, the  defendant  may  appear  at  the  day  by  the  roll ;  for  otherwise, 
upon  the  first  nihil  there  shall  be  execution  against  him.  Bro.  Aver- 
ment cont.  Ret.  Vic.  20,  21. 

So,  the  defendant  niay  appear,  if  the  sheriiF  returns  tlie  writ  tarde. 
1  Rol.  582.  f.  20. 

Or,  if  he  returns  nihil  per  quod  summoniri  potest.     1  Rol.  582.  I.  55* 

Or,  fnandavi  ballivo  qui  nihil  inde  fecit.     1  Rol.  582.  1.  43. 

Soy  if  he  returns  nofi  est  invent.     Bro.  Default,  1 7- 

Or,  languidus  in  prison^.     Bro.  Joun  2. 

(B7.)  When  a  man,  who  appears  to   oite   process,   shall 

answer  to  another. 

If  the  defendant  be  taken  on  a  ^apic^  and  comes  in  by  cepi  corpus 
to  one  writ,  and  has  a  day  by  distress  to  two  other  writs,  he  ought, 
to  answer  to  the  writs  in  which  he  has  day  by  distress.     1  Rol.  520. 

L  33. 

So,  if  he  comes  in  on  a  cepi  corpus^  he  ought  to  answer  to  an  action 
of  another  person  there  depending.     1  Rol.  588.  1.30. 

So,  if  a  man  be  brought  in  by  habeas  corpus  out  of  the  Fleet  to  C.  B. 
he  shall  answer  to  an  action  there  depending.  1  Rol.  588.  1.  S5. 
Vide  ante^  (B.  3.) 

So,  if  he  be  brought  in  by  habeas  corpus  out  of  B.  R.  1  Rol.  588. 
1.  40. 

(B  8.)  When  not. 

But  if  the  defendant  appears  gratis  to  one  action  in  B.  R.  he  need  not 
answer  to  another  action  there  depending.     1  Rol.  580.  1.  35. 

So,  if  he  appears  on  a  habeas  cotpus  upon  pretence  of  privilege,  he 
need  not  answer  to  an  action  there  depending  against  )iim ;  for  he  ought 
to  be  discharged  or  remanded.     1  Rol.  588.  1.  45. 

So,  if  he  appears  to  a  bad  process,  as  to  a  capias^  where  a  distringas 
lies,  and  no  capias^  he  need  not  answer.  Bro.  De&ult,  11.  Cont.  per 
Needham,  Bfo.  Jour.  36. 

(B.  9.)  When  one  defendant,   who  appears,   shall  answer 

without  the  other. 

In  personal  actions  against  several,  if  one  defendant  appears,  and 
the  other  makes  default.  Tie  who  appears  shall  make  answer  without  the- 
other. 

And 
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And  if  one  only  appears  and  files  bail,  and  the  other  not,  and  die 
plaintiff  proceeds  against  both,  it  will  be  error.     R.  2  RoL  46. 

But,  if  bail  be  omitted  by  the  other,  through  covin,  it  shall  be 
amendied.    2  Rol.  46. 

So,  in  ejectment  of  ward,  or  ravishment  of  ward;  for  those  are  in 
the  nature  of  trespass.     1  UoL  589.  1. 15. 

(B  10.)  When  not- 

But  in  all  real  actions  where  the  process  is  by  attachment  and  dis- 
tress, if  one  appears,  he  shall  not  be  put  to  answer  till  tlie  other  also 
appears  (except  where  the  process  is  determined  a^inst  the  otlier);  for 
he  who  does  not  appear  shall  not  lose  his  freehold  by  the  plea  of  the 
other.     1  Rol.  589.  L  35. 

As,  in  a  quod  permittat  against  two.     1  Rol.  589.  1. 40. 

So,  in  VLpracipe  quod  reddat  asainst  two,  the  one  who  appears  shall 
not  be  put  to  answer  till  after  me  return  of  the  grctnd  cape.  1  RoL 
589.  L5. 

So,  in  debt  against  husband  and  wife,  if  the  husband  appears,  and 
the  wife  makes  de&ult,  the  husband  shall  not  be  put  to  answer,  but 
the  process  shall  continue  against  the  wife,  and  diem  dies  be  given  to 
the  husband.     R.  1  Rol.  589.  1. 30.     Vide  ante,  (B.  4.) 

So,  in  trespass  against  husband  and  wife.  Semb.  cont  1  Rol.  589. 
L  20.     But  there  the  process  was  discontinued  against  the  wife. 

So»  if  the  wife  appears  and  the  husband  makes  default,  she  shall  not 
answer  without  her  husband.     1  Rol.  589.  1.27.     1  Sal.  115. 

So,  if  the  husband  is  outlawed  and  the  wife  waived,  and  the  wife  is 
taken  and  produces  a  charter  of  pardon,  the  pardon  shall  not  be  allowed ; 
for  she  cannot  have  a  scire  facias  without  her  husband  against  the  plain- 
tiff to  force  him  to  declare  against  them,  and  the  pardon  is  conditional 
51  staret  recta  in  curia.     R.  6y.  271.  b. 

But,  if  process  be  against  husband  and  wife,  who  appear  on  the 
exigent,  but  the  husband  refuses  bail  for  himself  and  his  wife ;  the 
wife  alone  may  make  an  attorney  to  appear  for  her,  to  avoid  being 
waived.     Dy.  271.  b.  in  marg. 

If  there  is  process  against  two,  on  a  joint  cause  of  action,  and  one 
only  appears,  the  other  must  be  outlawed  before  there  can  be  further  pro- 
ceedings.    Str.  47S* 

(B 11.)  Default  of  appearance.    . 

If  the  plaintiff  or  demandant,  tenant  or  defendant,  does  not  appear 
in  court  at  the  return  of  every  process,  or  at  every  continuance,  it  shall 
be  a  de&ult.     Co.  L.  259.  b. 

And  the  eeneral  rule  is,  that  where  by  the  writ  each  party  has  a  day 
in  court,  and  the  defendant  may  be  damnified  by  not  appearing,  he  may 
appear  and' demand  the  plaintiff,  and  this  even  though  the  writ  be  not 
returned  as  on  a  capias^  exigent,  or  distringas,  or  recordari  Jacias  loqudam. 
I  T.  R.  373. 

Or,  if  he  does  not  cast  an  essoign  when  he  may ;  for  that  excuses  his 
appearing  till  the  day  to  which  the  essoign  is  adjourned. 

De&ult  may  be  before  or  after  appearance. 

If  defiiult  be  before  i^pearance  in  all  prtecipe^s  quod  reddat j  a  grand 
cape  issues ;  and  at  the  return,  if  the  tenant  does  not  save  or  excuse  his 
de&ult,  he  shall  lose  the  land.  Mod.  Ca.4.  Lut86f.  Vide  Pro- 
cess, (D.  4.) 

So^  if  he  does  not  save  his  default  at  tlie  return  of  the  grand  dis- 

V01.VI.  C  tress; 
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tress*;  where  process  is  by  summons,  attachment,  and  distress.     Vide 
Mod.  Ca.  8. 

De&ult  after  appearance  is,  where  the  tenant  or  defendant  does  not 
appear  at  the  day  given  by  the  court,  or  at  any  return  o(  mesne  process. 

If  he  appears,  and  afterwards,  being. demanded  by  the  court  the 
same  day,  will  not  appear ;  it  will  be  a  departure  in  despite  of  the  court, 
upon  which  there  shaJl  be  judgment  against  him  immediately.  Mod. 
Ca.8. 

So,  if  the  demandant  imparls  generally,  and  the  defendant  does  not 
appear  at  any  time  when  he  is  demanded  in  the  same  term,  it  shall  be 
a  aeparture  in  despite  of  the  court;  for  the  whole  term  is  but  one  day. 
Sho.  22.  66. 

So,  if  an  imparlance  be  to  a  day  certain  in  the  same  term,  and  the 
defendant  does  not  appear  at  the  day.     Mod.  Ca.  8.     Sho.  66. 

So,  if  the  tenant  makes  default  at  the  return  of  the  process,  or  day 
given  by  continuance  to  another  term,  in  ill^prtecip^s  quod  reddaty  a 
petit  cape  goes,  and  if  he  does  not  then  save  his  default,  there  shall  be 
judgment  final.     Mod.  Ca.  i*. 

Or  the  demandant  may  waive  the  de&ult  and  proceed  by  otiier  pro- 
cess.    Mod.  Ca.  4.     1  SIelI.  217* 

So,  in  a  pt-acipe  quod  faciaty  Sfc.  there  shall  be  a  distringas  ad 
audiendum  judicium.     Mod.  Ca.  8. 

-  So,  in  annuity ;  for  though  it  be  a  personal,  in  the  process  it  par- 
ticipates of  the  nature  of  real  action.     Mod.  Ca.  8. 

But  in  all  personal  actions,  upon  a  default  after  declaration,  before 
issue,  there  shall  be  a  final  judgment  against  the  defendant  Mod. 
Ca.8.     Sho.  65.     1  Sal. 216. 

So,  after  issue  upon  the  second  deiault,  by  the  stat.  Marlb.  IS.  & 
W.2.27.     R.  1  Sal.  216. 

(B  12.)  Of  what  effect  it  shall  be. 

When  a  default  shall  be  excused,  vide  infra. 

When  the  default  of  one  shall  be  the  de&ult  of  another,  vide,  when 
the  nonsuit  of  one  shall  be  the  nonsuit  of  another,  post,  (X.  5.) 

When  the  plaintiff  shall  be  nonsuited  upon  his  de&ult,  vide  post, 
(X.  1,  &c.) 

When  an  inquest  shall  be  taken  by  default,  vide  Enquest,  (E.) 

When  judgment  shall  be  on  default,  vide  post,  (Y.  1.)  for  judgment 
on  de&ult  in  personal  actions :  and  vide  ante,  (B.  11.)  for  judgment  in 
real  actions  and  in  process. 

The  tenant  may  save  his  default  by  waging  his  law  of  non-summons^ 
de  quo  vide  Abatement,  (H.  53.  —  1. 26.) 

Or  by  excuse,  that  he  was  in  prison. 

By  tempest,  inundation  of  water,  or  bridge  broken. 

But  in  personal  actions  the  de&ndant  can  never  save  his  de&ult. 
1  Sal.  217. 

(C)  Count 

(C  1.)  To  whom  a  declaration  shall  be  delivered. 

The  first  act,  after  the  appearance  of  the'parties,  &c«  is,  that  the  party 
'  suing  shall  count.     Th.  D.  1. 10.  S.  5. 

In  B.  R.  the  course  is,  that  the  plaintiff's  attorney  delivers  his  de- 
claration to  the  defendant's  attorney,  who  makes  a  copy  of  it,  and  then 
redelivers  it,  when  his  answer  is  required.     Comp.  Att  31i. 

In 
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In  C.  B.  the  plaintiff's  attorney  makes  a  copy  of  the  declaration, 
and  delivers  this  to  the  defendant  or  his  attorney.  (Vide  Comp.  Att  314.) 

The  delivery  of  the  declaration  is  the  act,  not  of  the  court,  but  of  the  party. 
IT.  R.  116- 

Where  a  defendant  keeps  out  of  the  way  to  avoid  service  ofprocess,  and  a 
nodce  of  declaration  is  sent  to  him  in  a  letter  by  the  post,  which  is  returned 
opened  and  marked   '*  refused ;"   this  is   sufficient  service.       1  Mars.  8. 

5  Taunt.  186. 

It  is  well  delivered  only  from  the  time  of  notice.    Barnes,  227. 

And  if  he  does  not  know  where  the  attorney  or  clerk  of  tb§  defendant 
may  be  found,  he  may  deliver  it  in  the  prothonotary's  office.  2  Mod. 
Ca.S79. 

Or,  if  the  defendant's  attorney  refuses  to  pay  for  the  declaration,  a 
delivery  in  the  office  with  notice  to  the  attorney,  is  sufficient  2  Mod. 
Ca.  379. 

In  B.  R.,  on  special  or  common  bail  filed,  and  notice  given,  plaintiff's 
attdmey  shall  deliver  declaration  to  defendant's  attomev,  who  shall  pay  for  it ; 
if  he  refuses  to  pay,  or  his  habitation  is  not  known,  plaintiff's  attorney  may 
leave  it  in  the  office  with  the  clerk  of  the  declaration,  and  give  notice ; 
and  such  delivery  is  good  from  the  notice.  General  rule  of  Trin.  11  Geo.  3. 
2  Ld.  Raym.  1407* 

But  where  the  defendant's  place  of  residence  is  known,  the  declaration 
must  be  delivered  not  filed.    7  T«  R.  26. 

And  though  the  defendant  (served  with  process,)  cannot  be  found,  and 
though  his  i£ode  is  unknown,  yet  affixing  declaration  in  office  will  not  be 
good  service,  unless  by  leave  of  the  court.    5  Taunt.  777. 

In  C.  B.  notice  of  declaration  is  only  required  in  actions  not  bailable. 
2  B.  &  P.  42. 

And  personal  service  of  a  declaration  being  filed,  is  not  necessary  where 
baU  is  put  in.    3  Wils.  147.  2  Blk.  725. 

A  communication  to  the  defendant  and  his  attorney,  that  a  declaration 
was  stuck  up  in  the  office,  is  sufficient,  without  service  at  the  last  place  of 
abode.     1  N.  R.  279. 

But  if  after  due  search  the  defendant  cannot  be  found,  the  notice  of 
declaration  should  be  served  at  his  last  place  of  abode,  if  knpwn.    1  B. 

6  P.  214. 

Notice  of  declaration  filed  in  chief,  cannot  be  given  until  after  the  return- 
day  of  the  process.  4  Taunt.  818.;  secus^  notice  of  declaration  filed  condi- 
tionally, 3  Smith,  421.  3  Taunt.  401. ;  and  though  in  K.  B.  the  notice  must 
be  given  after  the  writ  has  been  served,  12  East,  116.;  yet  in  C.  B.  the 
notice  and  writ  may  be  served  together.    3  Taunt.  404. 

Notice  of  a  declaration  left  in  the  office,  must  spei^ify  the  nature  of  the 
action  in  technical  terms ;  if  not,  judgment  shall  ne  set  aside.  Graves  v. 
Wise,  T.  31  Geo.  2.    2  Wils.  84. 

But  it  need  not  state  the  damages  laid.    6  Taunt.  331. 

And  an  irregularity  in  the  notice  is  waived  by  taking  out  a  summons  to 
stay  proceedings  on  the  bail  bond,     i  B.  &  P.  342. 

And  by  the  st.  4  &  5  W.  Si  M.  21.,  if  the  defendant  be  detained  in 
prison  for  want  of  sureties  for  his  appearance,  the  plaintiff  may  cause  a 
copy  of  the  declaration  to  be  delivered  to  the  prisoner,  or  to  the  gaoler 
in  whose  custody  he  is,  &c 

So,  by  the  St.  8  &  9  W.  3.  27.,  if  the  defendant  be  a  prisoner  in  the 
Fleet,  the  plaintifi^  after  filing  or  entering  a  declaration  with  die  proper 
officer,  may  deliver  a  copy  of  such  declaration  to  the  defendant  in  any 
personal  action,  or  to  the  turnkey  or  porter  of  the  Fleet  prison,  &c. 

So,  if  the  defendant  be  in  custodia  mareschaUij  the  plaintiff  may  file' 
a  bfll,  and  then  deliver  a  declaration  to  the  turnkey.     1  Sal.  345. 

C  2  It 
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If  it  be  in  tlie  vacation^  he  ought  also  to  make  an  entry  in  the  mar- 
shall's  book  at  his  office.     1  Sal.  345. 

If  the  declaration  is  not  delivered  to  the  turnkey  (defendant  being  in  prison), 
a  supersedeas  shall  be  granted,  though  the  declaration  was  lefl  in  the  office. 
Greenhouse  v.  Cleever,  M.  8  Geo. ;  Str.  4>74. 

A  declaration  roust  be  served  on  a  prisoner,  or  left  with  the  turnkey, 
though  he  has  appeared  by  attorney.    2  Blk.  786. 

If  defendant  served  with  process  whilst  at  large,  becomes  afterwards  pri- 
soner, the  declaration  must  be  delivered  to  the  turnkey.    Barnes,  392. 

By  the  statute  4  &  5  W.  &  M.  c.  21.,  where  a  defendant  is  in  actual  cus- 
tody^  the  declaration  in  the  suit  in  which  he  has  been  arrested,  must  be  deli- 
vered, either  to  himself  personally,  or  to  the  gaoler.  The  statute  not  having 
provided  for  the  case,  where  the  plaintiff,  at  whose  suit  he  is  in  custody,  has 
served  him  with  process  in  a  subseauent  action  for  a  different  cause^  the  de- 
claration in  that  action  may  be  filed.     1  T.  R.^191. 

The  original  declaration,  and  not  a  copy,  must  be  left  at  the  prison. 
Barnes,  434. 

If  the  copy  of  the  declaration  delivered  varies  materially  from  the 
orimnaly  that  shall  not  be  to  the  prejudice  of  the  defendant  but  of  the 
plaintiff;  for  his  attorney  was  paid  for  it     C.  Att.  298. 

If  after  imparlance  the  plaintiff  delivers  a  nelv  declaration  variant  and 
more  correct  than  the  first ;  that  does  not  avail :  for  tlie  judgment  shall 
be  on  the  first.     R.  Cro.  £1. 507. 

A  declaration  cannot  be  delivered  against  one  of  two  defendants,  until  both 
appear.    2  Blk.  759. 

In  an  action  of  debt  on  simple -contract  against  A.  &  B.,  the  seivice  of  no- 
tice of  declaration  on  A.,  before  an  appearance  is  entered  for  B.,  is'a  nullity, 
and  A.  need  not  notice  the  irregularity  till  judgment  is  signed  against  him. 
Forrest,  31. 

A  defendant  who  has  surrendered  on  the  fugitive-act,  cannot  be  charged 
with  declaration.    Barnes,  880. 

On  process  by  husband,  declaration  by  the  bye  cannot  be  delivered  at  the 
suit  of  husband  and  wife.    Barnes,  337. 

Defendant  is  arrested  by  plaintiff,  as  executor,  who  finds  his  action  wron^, 
makes  nev^  affidavit  for  bail,  and  charges  defendant  with  new  declaration  m 
his  own  right ;  proceedings  shall  be  set  aside.    Barnes,  391. 

(C  2.)  At  what  time. 

A  declaration  cannot  be  delivered  till  the  defendant  appears,  or  is 
in  custodv.    Vide  ante,  (B.  1.) 

So,  a  declaration  shall  not  be  received,  or  delivered  to  the  attorney, 
before  his  appearance  is  entered  with  the  filaaser.  By  rule,  P.  24  Car.  2. 
C.  B.     (Vide  Rules  and  Orders  of  C.  B.  59.) 

After  appearance  the  pUuntifi*  ought  to  declare. 

The  plaintiffis  not  bound  to  declare  before  the  defendant  is  completely  in 
court,  which,  in  a  bailable  action,  is  not  until  bail  have  justified.  5  T.  R.d72. 

The  court  will  not  (in  relation  to  the  process)  inquire  into  the  exact  time 
^  of  the  day  at  which  the  declaration  was  filed.  Therefore,  it  may  be  filed 
*  at  an  hour  previous  to  that  at  which  the  process  is  served.     1  T.  R.  19U 

The  plaintiff  mav  declare  conditionally,  before  the  time  for  die  defen- 
dant's appearance  has  expired,  but  not  afterwards.  2T.R.719.  6T.  R. 
548. ;  whether  the  action  be  bailable  or  not.    2  N.  R.  433. 

In  a  joint  action  against  several,  after  the  appearance  of  one  served  with 
separate  process,  a  declaration  cannot  be  delivered  conditionally  against  all. 
2N.R.231. 

Notice  of  declaration. generally,  is  good  notice  of  a  declaration  filed  de 
bene  esse.    8  T.  R.  77. 

5  Tlie 
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The  plaintiff  cannot  declare  in  chief  until  the  defendant  has  appeared, 
or  common  bail  has  been  filed  for  him  by  the  plaintiff.    2  T-  R*  719« 

The  original  plaintiff  cannot,  in  any  c&se,  oeclare  by  the  bye,  before  he 
has  declared  in  chief.    6  ,T.  R.  158. ;  7  T.  R.  80. 

Where  proceedings  are  by  bill,  and  tlie  defendant  be  in  court,  any 
other  plaintiff  may  deliver  a  declaration  against  him  by  the  bye»  within  the 
term  in  which  the  writ  is  returnable.    4  Burr.  2180. 

Declaration  by  the  bye  cannot  regularly  be  delivered  after  the  term  in 
which  the  writ  is  returnable.    Barnes,  S46. 

The  defendant  is  considered  as  in  court  during  the  whole  of  the  term 
in  which  he  has  pleaded ;  therefore  a  declaration  by  the  bye,  delivered  during 
that  term,  though  after  judgment  o£  billa  cassetur  et  eat  sine  die  on  the  plea 
(here  in  sJratement),  is  regular.    5  T.  R.  634*. 

If  the  original  plaintiff  declare  by  the  bye,  before  he  has  declared  in 
chief,  it  is  only  an  irregularity;  which,  therefore,  may  be  waived;  as,  by 
taking  the  declaration  out  of  the  office.    3  East,  341. 

If  the  defendant  comes  in  upon  habeas  corpus  the  plaintiff  ought  to 
declare  in  two  terms,  otherwise  the  defendant  shall  be  discharged  on 
common  bail.     Mod.  Ca.  21. 

And  if  he  gives  bail  after  the  return  of  the  process,  and  not  upon 
the  return,  he  cannot  by  rule  oblige  the  plaintiff  to  declare  befere* 
Mod.  Ca.21. 

So,  if  a  prisoner  escapes  and  be  afterwards  committed  on  the  st 

1  Ann.  sess.  2.  6.,  the  plaintiff  may  declare  against  him  in  two  terms, 
otherwise  the  defendant  shall  be  discharged.  Moil.  Ca.  22.  2  Mod^ 
Ca.  306. 

A  prisoner  in  custody  of  the  sheriff  shall  be  discharged  on  common  bail 
for  want  of  declaring  in  due  time,  the  same  as  if  in  custody  of  the  mardial. 
3  Burr.  1448. 

The  delivery  of  a  declaration  in  B.  R.  to  a  prisoner  in  the  fleet,  does 
not  prevent  a  supersedeas*    Barnes,  402. 

In  C.  B.  the  aefendant  is  not  supersedeable  till  the  &kd  of  the  term  after 
that  in  idiich  the  process  is  returnable.    2  Blk.  1242. 

There  must  be  exceptions  to  the  literal  meaning  of  every  rule,  where  the 
letter  would  work  an  injustice,  or  contradict  the  spirit  of  the  rule :  and, 
therefore,  the  court  refused  to  discharge  out  of  custody  for  want  of  pro- 
ceeding aeainst  a  prisoner  within  two  terms,  where  there  was  a  mistake 
occasioned  by  two  being  of  the  same  surname.    LoA,  274. 

Two  defendants,  one  in  prison,  the  other  absconds,  and  proceedings  to 
outlawry  are  going  on,  the  court  will  grant  time  to  declare.     Barnes,  401. 

A  defen<lant  who  surrenders  himself  in  discharge  of  his  bail,  shall  be  dis- 
charged, for  want  of  being  charged  in  custody  widiin  two  terms.    S  Burr. 

1787. 

If  defendant  brings  habeas  corpust  and  puts  in  bail  in  Trinity  term,  and 
plaintiff  does  not  deliver  declaration  till  Hilary  following,,  defendant's 
attorney  is  not  bound  to  accept  it.  Hutton  v.  Stroubridge„  T.  11  G. 
Str.eSl. 

While  a  treaty  subsists  between  the  plaintiff  and  the  defendant,  a  pri- 
soner, the  plaintiff  is  not  obliged  to  declare  against  him  within  two  terms. 
3Wils.455.;  2Blk.918. 

A  plaintiff  may  show  for  cause  against  a  supersedeas  issuing,  that  the 
defendant  has  sued  out  a  writ  of  «rror  before  the  end  of  the  two  terms. 

2  Wils.  S80. 

A  defendant  in  custody  is  supersedeable,  if  final  judgment  is  not  signed 
within  three  terms,  inclusive,  after  declaration  delivered.    2  Blk.  759. 

Declaration  against  prisoner  in  county  gaol,  may  be  filed  any  time  before 
rule  to  plead.    Barnes,  372. 

A  prisoner  in  execution  is  not  supersedeable,  on  the  ground  that  no  judg- 
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incnt  wajs  docketted  and  entered  up  on  the  roll  at  the  time  oP  charging  him. 
*!B.&P.  163. 

A  surrender  in  discharge  of  bail  in  vacation  after  verdict,  is  considered, 
with  reference  to  the  rule  for  charging  in  execution,  as  a  surrender,  not  of 
the  preceding,  but  subsequent  term ;  therefore,  the  plaintiff  has  until  the 
end  of  the  term  following,  .the  subsequent  term  for  cnarging  in  execution. 

6  T.  R.  777. 

The  rule  of  IC.  B.  Hil.  26  Geo.  3.  directs,  that  a  prisoner  shall  be  charged 
in  execution  within  two  terms  next  after  trial  had,  or  final  judgment  ob- 
tained, the  term  of  the  trial  or  judgment  to  be  one.  The  words  "  final 
judgment,"  mean  judgment  without  a  trial;  so,  that  if  a  trial' has  been  had, 
the  two  terms  are  reckoned  from  that  of  the  trial,  and  not  from  that  of  the 
judgment    4  East,  349. 

Notwithstanding  the  allowance  of  a  writ  of  error,  a  prisoner  may  be 
charged  in  execution.    1  B.  &  P.  292. 

Final  judgment  being  obtained  against  a  prisoner  in  Michaelmas  term, 
the  plaintiffs  being  then  bankrupts ;  held,  that  the  assignees  could  not  charge 
him  in  execution  in  the  Hilary  term  succeeding,  being  prevented  by  de* 
tendant's  plea  to  their  scire Jactas.    2  Wils.  378. 

One  of  two  prisoners  sued  jointly,  who  had  suffered  judgment  by  default, 
is  not  superseaeable  as  for  a  non-compliance  with  the  rule  to  proceed  to 
trial  or  judgment  within  three  terms,  where  the  plaintiff  within  the  time  pro- 
ceeded, to  trial  a^nst  the  otlier,  and  thereupon  assessed  damages  against 
the  former.    13  £ast,  167. 

If  on  a  Judgment  in  K.  B.  against  two,  one  alone  brings  error,  the  writ 
nevertheless  removes  the  record,  so  that  no  execution  can  go  against  the 
other.  Hence,  if  he  is  a  prisoner,  he  need  not,  for  he  cannot,  be  charged 
in  execution  until  the  record  is  remitted.    2  T.  R.  737« 

A  plaintiff  suing  out  a  commission  of  bankrupt  against  a  defendant  in  ex- 
ecution, is  no  ground  at  law  for  discharging  him  out  of  custody .     1 B.  &  P.  301  • 

After  the  lapse  of  a  reasonable  time  from  the  deaUi  of  the  plaintiff,  and 
no  probate  or  administration  granted,  the  defendant  in  execution  will  be 
discharged  on  notice  to  the  plamtiff's  family,  and  no  cause  shown.  1  B.  &  P. 
176. ;  2  N.  R.  240. 

The  two  terms  limited,  for  declaring  against  a  prisoner  are  reckoned, 
not  from  the  time  of  arrest,  but  from  the  return  of  die  writ.    6  T.  R.  547. 

Delivery  in  prison  on  Sunday  is  good.     Barnes,  387. 

Defendant  is  supersedable  for  want  of  declaration,  plaintiff  discontinues, 
charges  defendant  still  in  custody  with  new  writ  on  the  old  cause  of  ac- 
tion, he  shall  have  supersedeas  on  common  appearance.     Barnes,  396* 

If  defendant,  supersedeabie,  has  applied  for  time,  and  after  summons 
selrved,  plaintiff  delivers  declaration,  signs  judgment,  and  charges  defendant 
m  execution,  all  shall  be  set  aside.    Barnes,  400. 

But  if  a  rule  be  given,  and  the  plaintiff  does  not  declare  the  same 
term,  the  defendant  after  demand  of  a  declaration,  may  enter  a  nonsuit 
wheti  the  rule  expires.     (Vide  Rules  and  Orders  of  C!  B.  23.) 

(C  3.)  In  B.  R. 

In  B.  R.  if  the  defendant  appears  in  person,  the  plaintiff  ought  to 
deckre  within  three  days  after  appearance.  C.  Att,  318.  C.  Sd.  303. 
Han.  Int  2. 

In  the  K.  B.  a  plaintiff  must  declare  within  twelve  months  after  the  return 
of  the  writ;  if  he  do  not  deliver  his  declaration  within  two.  terms,  a  nonpros 
may  be  signed ;  but  if  it  be  not  signed,  the  plaintiff  has  the  year  to  dedare 
in.     2  T.  R.  112. ;  3  T.  R.  123. 

By  the  st.  8  £1.  2.  if  the  defendant  was  arrested,  or  wpeared  on 
the  return  of  the  latitat,  aliasy  or  phtries  capias  out  of  B.  R.,  and  put 
in  bail  according  to  the  course  of  Uie  court,  the  plaintiff  not  declaring 

in 
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in  diree  days  after,  the  judges  at  discretion^  aa  they  see  defieiutt  in  the 
plainti£^  soall  award  costs  to  the  defendant  to  be  recovered  id  infra. 

And  by  the  same  stat  if  arrested  or  attached  on  a  suit  in  the  Mar- 

alsesy  courts  of  London,  or  other  city,  borough,  &c«  in  any  personal 
action^  the  plaintiff  shell  put  in  a  declaration  in  three  days  alter  bail  or 
appearance,  if  the  court  have  continuance  de  die  in  diem  $  if  not,  at  the 
next  court  (unless  further  day  be  fi;iven  by  the  court) ;  otherwise  the 
court  shall  award  costs  to  the  defen£uit,  to  be  recovered  by  action  of 
debt,  &c«  in  any  court  of  record. 

If  the  defendant  appears,  and  the  pluntiff  does  not  declare,  he  shall 
be  nonsuited.    Bro.  De&ult,  1 S. 

By  the  St  IS  Car.  2.  2sess.  2.  if  the  plaintiff  declares  not  against 
the  defendant  (arrested  on  process  out  of  B.  R.  wherein  the  cause  of 
ikction  is  not  particularly  expressed,  and  where  the  defendant  is  bail- 
able by  the  sL  23  H.  6. 9.)  in  some  personal  action  or  in  ejectment, 
before  the  end  of  the  term  next  after  the  defendant's  appearance,  a  non- 
suit shall  be  entered  against  the  plainti$  and  the  defendant  shall  have 
judgment  to  recover  costs  to  be  taxed  and  levied,  as  costs  by  the  stat. 
33  H.  8. 15. 

So,  where  the  cause  of  action  is  expressed,  and  special  bail  given. 
Semb.     Vide  Introd.  2. 

So,  in  all  cases.    C.  Sol.  69.     Per  Coke,  S  Bui.  2U. 

So^  if  the  defendant  appears  upon  process,  and  gives  bail ;  though  he 
never  was  arrested.     Sal.  ^55. 

And  by  rule  in  B.  R.  if  the  defendant  be  committed  to  the  Marshalsea 
by  any  process  out  of  B.  R.,  and  gives  a  rule  to  declare,  and  the  plain- 
tiff does  not  declare  before  the  end  of  the  next  term  after  the  commit- 
ment inclusive,  the  defendant  shall  be  discharged  on  common  bail. 
C.  Att.  356. 

So,  if  the.  defendant  be  committed  to  any  other  prison,  and  affidavit 
be  made  of  sudi  rule  g^ven  to  declare.     Ibid. 

And  by  the  st  4?  &  5  W.  &  M.  21.  the  time  allowed  for  delivery  of 
a  dedaratioi^  to  a  prisoner  or  gaoler,  3cc.  is  only  before  the  end  of  the 
next  term  after  the  writ  or  process  is  returnable. 

The  two  terms  limited  for  declaring  against  a  prisoner  are  reckoned,  not 
from  the  time  of  arrest,  but  from  the  return  of  the  writ.    6  T.  R.  547. 

A  copy  of  the  declaration  must  be  delivered  to  the '  prisoner,  as  well  as 
the  decmration  entered,  before  the  expiration  of  the  term  next  after  the  pro- 
cess is  returnable.     1 B.  &  P.  535. 

If  on  a  writ  taken  out  in  Easter  term,  returnable  the  last  of  Trinity^  de- 
fendant is  taken  before  the  end  of  Easter  term,  and  continues  in  custody  of 
the  sheriff  till  after  the  end  of  Trinity  term,  without  being  charged  with  a 
declaration,  he  shall  be  discharged  on  common  bail.  Pullen  v.  White, 
M.4G.3.    SB.  M.  1448. 

The  rule  for  defendant's  being  discharged  on  common  bail,  extends  to 
defendant  not  taken,  but  surrendering  himself  in  discharge  of  bail ;  and  the 
lime  runs  from  notice  of  his  being  in  custody.  Russel  v.  Stewart,  6  Geo.  3. 
3  B.  M.  1787. 

A  declaration  may  be  delivered  against  a  prisoner  in  vacation,  by  the 
same  plaintiff  who  had  arrested  him.    8  T.  R.  648* 

If  the  defendant  appears  at  the  suit  of  A.,  and  the  stranger  declares 
against  him  upon  the  commcm  or  special  bail  given  to  such  suit  (as  may 
be  in  B*  K.)  he  ought  to  declare  within  the  same  term  in  which  bail  was 
filed.     C.AtUSlS. 

C  4  Yet 
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Yet  A.  may  declare  at  any  time  before  the  end  of  the  next  term# 
C,  Att  S13. 

But  though  the  time  for  the  deliveiy  of  a  declaraticm  be  expired,  the 
defendant  ^all  not  haVe  a  nonsuit  signed,  if  his  attorney  has  not  de* 
manded  a  declaration,  and  given  a  rule;  for  in  all  actions  (except 
replevin)  the  defendant  shall  not  enter  a  rum  pros  till  the  plaintiff  or  his 
clerk,  if  they  may  be  found,  be  asked  for  a  declaration.  By  rule  1654* 
(Vide  Rules  and  Orders  of  C.  B.  2S.) 

Common  bail,  filed  by  plaintiff's  attorney,  does  not  warrant  delivering  a 
declaration  by  the  bye.  Wallis  v.  Smith,  H.  9.  Geo.  2.  Str.1027.  B.R. 
H.207. 

(C  4.)  In  C.  B.  Vide  ante,  (C  2,  3.) 

In  C.  B.  if  the  defendant  appears  in  person,  the  plaintiff  ought  to 
declare. 

If  he  appears  upon  the  exigent  by  supersedeas  quia  impravidSj  the 
plaintiff,  if  he  does  not  declare  within  six  or  eight  days,  a  rule  being 
given,  shall  be  nonsuited,  and  the  defendant  shul  have  his  costs  taxea 
by  the  prothonotary.     C.  Att  29. 

By  ttie  Stat*  IS  Car.  2.  2  sess.  2.,  if  the  plaintiff  declare  not  against 
the  defendant  (arrested  on  process  out  of  C.  B.  where  the  cause  of 
action  is  not  particularly  expressed,  and  the  defendant  is  bailable  by 
the  Stat  23  H.  6.  90  before  the  end  of  the  next  term  after  appearance^ 
a  nonsuit  shall  be  entered  as  in  B.  R.     Ante,  (C.  S.) 

So,  in  all  cases,  where  the  defendant  appears  at  the  return  of  the 
process,  the  plaintiff  ought  to  declare  before  the  end  of  the  next  term^ 
after  the  term  in  which  the  process  was  returnable ;  otherwise  the  de- 
fendant, upon  a  rule  given  in  the  office  of  the  plaintiff's  attorney,  shall 
enter  a  nonsuit,  and  shall  have  execution  for  his  costs.  C.  Sol.  69. 
Compl.  Att  29S. 

In  CB.  whether  the  defendant  is  in  custody  or  not,  and  though  the 
plaintiff  may  not  be  in  a  situation  to  declare,  as,  where  he  is  proceeding  to 
outlawry  against  one  of  two  defendants,  the  cause  is  out  of  court,  if  he  does 
not  declare  before  the  end  of  the  second  term,  or  obtain  further  time. 
2  N.  R.  404. 

Bv  a  rule  of  C.  B.  Hil.  S  Geo.  53«  the  plaintiff  may  file  his  declaration  on 
the  last  return  of  the  term,  or  on  the  day  after  such  return  ;  and  if  that  fall 
on  a  Sunday,  then  on  the  Monday,  without  entiUiog  Uie  defendant  to  an  im- 
parlance. And  this  rule  applies  equally  in  Easter  term  as  to  any  other. 
2  Mars.  337.;  7  Taunt.  70. 

So,  though  no  rule  be  given  by  the  defendant,  but  a  continuance 
entei^  by  dies  dolus.     Compl.  Att.  293. 

No  rule  to  declare  is  necessary  after  further  time  has  been  obtained. 
1H.B.87. 

By  rule  H.  14  &  15  Car.  2.,  if  the  defendant  be  committed  to  tHe 
fleet  in  Hiliary  tern?  or  the  vacation  after,  if  the  plaintiff  does  not  bring 
him  to  the  bar  by  habeas  corpus^  and  declare  i^aihst  him  within  six 
days  after  the  beginning  of  Trinity  term,  he  shall  be  discharged  of 
course  by  supersedeas  out  of  the  prothonotary's  office  where  his  com- 
mitment was  entered,  if  he  enters  his  appearance  and  brings  a  certifi- 
cate under  the  hand  of  the*  warden  of  the  fleet,  that  no  proceeding  by 
habeas  eorpus  was  against  him  within  the  time  aforesaid.  C.  Att  277* 
(Vide  Rules  and  Orders  of  C.  B.  43.)  But  now,  by  the  stat.  4  &  5  W. 
&  Mi  21.  there  is  no  necessity  for  a  habeas  corpus. 

So, 
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So,  if  he  was  oommitted  in  Easter  term^  or  in  the  vacation  after, 
and  the  plaintiff  does  not  bring  him  in  by  habeas  corpus^  and  declare 
within  six  days  i^Rter  the  beginning  of  Michaelmas  term.  C.  Att  278. 
(Vide  Rules  and  Orders  of  C  B.  44.) 

So,  if  he  WHS  committSed  in  Trinity  term,  or  in  the  vacalion  after, 
and  die  plaintiff  does  not  bring  him  to  the  bar,  and  declare  before  the 
end  of  Michaelmas  term. .  C.  Att.  2?8.  (Vide  Rules  and  Orders  of 
C.  B.  44.) 

So,  if  he  was  committed  in  Michaelmas  term,  or  in  the  vacation 
after,  and  the  plaintiff  does  not  bring  him  to  the  bar,  and  declare  within 
six  days  after  the  beginning  of  Easter  term.  C.  Att.  278.  (Vide 
Rules  and  Orders  of  C.  B.  44.) 

And  the  plaintiff  may  declare  within  th^  next  term  after  such  ap- 
pearance or  supersedeas 'y  otherwise,  the  defendant's  attorney  may  refuse 
the  declaration.     C.  Att  278.     (Vide  Rules  andOrders  of  (X  &•  45.) 

So,  if  the  defendant  be  in  die  custody  of  the  sherifi^  or  other  gaoler, 
and  die  plaintiff  does  not  bring  him  by  habeas  corpus  to  th^  Fleet,  he 
shall  be  discharged  ut  supra  at  the  end  of  the  third  term  afler  the 
arrest;  and  the  plaintiff  ought  to  declare  within  the  next  term  after 
such  appearance,  and  not  afterwards.  C.  Att  278.^  2  Vent  143. 
(Vide  Rules  and  Orders  of  B.  C.  45.) 

Or,  if  the  prisoner  enters  his  appearance  by  attorney  before,  and 
l^ves  notice  of  it  to  the  plaintiff  or  (us  attorney,  and  makes  aflSdavit  of 
it  in  court,  he  shall  be  discharged,  unless  the  plaintiff  declares  against 
him  in  the  next  term  after  such  appearance,  upon  affidavit  by  the  de- 
fendant's attorney  that  no  declaration  was  delivered  to  him.  C.  Att 
278,  9.    (Vide  Rules  and  Orders  of  C.  B.  45.) 

The  rule  of  C.  B.  East,  5.  W.  &  M.  requiring  an  affidavit  of  the  delivery 
of  declaration  to  be  filed  within  twenty  days  afterwards,  does  not  extend  to  a 
declaration  delivered  by  way  of  detainer.    2  B.  &  P.  72. 

And  bv  the  st  4  &  5  W.  &  M.  21.,  if  the  plaintiff  delivers  a  declar- 
ation to  tne  prisoner,  or  gaoler,  &c.  he  ought  to  do  it  before  the  end 
of  the  next  term  afier  the  writ  or  process  is  returnable ;  and  after  a 
declaration  .filed  in  the  office.    2  Mod.  Ceu  227. 

And  by  a  rule  of  the  judges  hereupon,  if  a  declaration  be  not  entered 
in  the  ofiice,  before  the  ena  of  the  next  term  afler  the  process,  upon 
which  the  djsfendant  is  arrested,  was  returnable,  and  affidavit  of  it  be 
filed  within  ten  days  after  Easter  term,  or  within  twenty  days  after  any 
other  term,  the  prisoner  shall  be  discharged  by  siq)ersedeas  upon  en- 
tering  his  appearance  according  to  the  ancient  practice  of  the  court 
(Vide  Rules  and  Orders  of  C.  B.  1 1 6.) 

But  if  the  declaration  be  not  delivered  to  the  prisoner  till  after  the 
third  term,  if  he  does  not  attempt  his  discharge  before  ut  supra^  a  de- 
livery and  judgment  upon  it  are  good,  and  the  first  bail  are  liable  to 
it     R.  2  Vent  143. 

So,  a  copy  of  a  declaration  ought  not  to  be  delivered  to  the  prisoner, 
before  the  process  upon  which  he  was  taken  is  returnable. 

Nor  shall  there  be  any  rule  for  a  defi^dant  in  custody  to  plead  to 
the  declaration  delivered,  before  affidavit,  filed  with  the  proper  second- 
ary, of  the  delivery  of  a  copy  of  the  declaration^  and  whoi,  and  to 
whom  delivered.    Vide  post,  (£.  40,  &c.) 

Prisoner  by  process  of  B.  R.  removed  to  the  Fleet,  must  apply  to  C.  B. 
for  supersedeas^  if  plaintiff  does  not  declare  in  time*    Barnes,  S84. 

So, 
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So^  if  the  defendant  be  outlawed,  and  he  reverses  the  outlawry  and 
gives  bail  (as  he  ought ;)  if  the  plaintiff  does  not  declare  within  two 
terms  after  the  outlawry  reversed,  the  declaration  may  be  refused,  but 
the  plaintiff  shall  not  be  nonsuited.  C.  Att.  30.  Because  the  defend- 
ant was  not  taken  on  a  common  writ    Ibid. 

And  if  the  defendant  appears,  and  gives  a  rule  to  declare,  and  de- 
mands a  declaration,  the  plaintiff  ought  to  declare  four  days  or  more 
before  the  essoin-day  of  the  next  term,  otherwise  he  shall  be  nonsuit 
Vide  C-  Att  295. 

Though  the  writ  was  returnable  the  last  return  of  the  preceding 
term.    §emb.  C.  Att  295. 

But  in  all  actions  (except  in  replevin)  a  nonsuit  for  want  of  a  declar- 
ation shall  not  be  entered,  though  the  rules  to  declare  are  expired, 
till  a  declaration  be  demanded  of  the  attorney  or  clerk  of  the  pl&inti£^ 
if  their  dwelling  is  known.     R.  C.  Att  294,  5. 

And  if  an  attorney  delivers  a  declaration,  without  showing  a  deed, 
will,  letters  of  administration,  &c.  therein  mentioned,  and  agrees  that 
the  defendant  shall  not  be  obliged  to  plead  till  the  showing  of  them ; 
there  shall  be  no  nonsuit  for  want  of  a  declaration,  if  such  deed,  &c« 
be  shown  before  the  end  of  the  next  term.    C.  Att  295. 

And  no  rule  to  declare  shall  be  given  after  three  days  exclusive  after 
the  end  of  any  term. .  C.  Att  294. 

And  such  rule  shall  be  expiring  at  four  days,  inclusive  of  the  day  in 
which  it  was  given.     Ibid. 

Role  of  C.  S.  relative  to  notice  of  declaration  filed  conditionally.  East, 
49.    Geo.  3.    1  Taunt.  616. 

(C  5.)  How  the  declaration  shall  be  entered. 

When  a  declaration  is  delivered  in  B.  R.  the  plaintiffs  attomev 
ingrosses  it  on  a  roll,  which  is  called  the  imparlance  roll,  upon  which 
the  continuances  are  indorsed,  from  the  term,  in  which  the  declaration 
was  made,  till  issue  is  joined,  or  the  action  is  confessed,  &c.,  and  then 
it  is  filed  with  the  clerk  of  the  declarations. 

But  it  is  not  usually  ingrossed  till  the  defendant  has  pleaded. 

And  by  the  course  of  B.  R.  ho  continuance  is  Altered  til!  after 
demurrer,  or  issue  joined,  and  then  indorsed  bdbre  judgment.  1  Rol. 
485. 1.  15. 

The  imparlance  roll  is  a  warrant  for  the  plea  roll,  and  the  second 
declaration  shall  be  amended  by  the  first  R.  2  Cro.  105.  Vide  Amend- 
ment, (L.  2.) 

Or,  if  there  be  a  material  variance  in  the  second  from  the  first  de- 
claration, it  will  be  bad.     R.  2  Cro.  415.  498.  537. 

When  a  declaration  is  delivered  in  C.  B.  it  ought  to  be  entered  on  a 
roU  in  the  prothonotaiys  office,  and  put  in  the  docket  of  die  same 
office,  with  the  number  of  the  roll. 

And  it  ought  to  be  entered  in  the  same  term,  in  which  it  is  delivered. 
C.  Sol.  68. 

But  if  the  entry  of  the  imparlance  be  in  the  office  of  one  protho- 
notary,  and  the  nonsuit  in  another,  it  is  weU ;  for  the  whole  is  one  re- 
cord, and  the  court  does  not  take  notice  of  the  distinction  of  offices. 
R.  2  Cro.  39. 

But,  in  an  appeal,  if  the  defendant  be  arraigned  at  the  bar,  and 

pleads 
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pleads  instanter^  Not  guUty,  there  is  no  occasion  for  the  declaration  to 
be  filed.     R.  Cro.  Car.  53 1 . 

Otherwise,  if  the  defendant  pleads  jmy  other  plea  than  Not  guilty, 
by  which  there  is  a  continuance  till  another  term ;  for  then  the  decla- 
ration ought  to  be  filed  by  the  course  of  the  court.     Cro.  Car.  5S2. 

(C  6.)  How  it  shall  be  amended. 

After  the  declaration  is  delivered,  the  plaintiff,  in  the  same  terra 
and  before  plea,  may  amaid  as  he  pleases.  Vide  Amendment, 
(L.  1,  2.) 

But  after  plea,  he  cannot  amend  it,  without  leave  of  the  court. 
Pr.  R^.  17. 

After  plea,  he  cannot  amend  his  bill  upon  the  file  in  B.  R.  without 
leave:  otherwise  before  plea.     Pr.  R^.  18. 

And,  by  leave  of  the  court,  so  long  as  all  remains  in  pt^r,  the 
court  may  allow  an  amendment  at  discretion.  1  Sal.  47.  Vide 
Amendment,  passim. 

But  in  B»  R.  in  the  next  term,  or  after  plea,  the  plaintiff  cannot 
insert  a  new  count,  as  indebitatus  auimpsU^  &a  C.  Att  SI 5.  Sti. 
Pr.  Reg.  141. 

Yet,  after  the  general  issue  pleaded,  wh^  nothing  is  entered,  but  all 
remains  in  paper,  he  may  amend  matter  of  form,  mthout  costs,  or 
giving  an  imparlance.    C.  Att.  315. 

When  the  declaration  is  intitled  of  the  wrong  term,  the  court  on  appli- 
cation will  order  it  to  be  amended  accordingly.  Smith  v.  Muller,  B.  R.  E. 
30  Geo.  8.    3  T.  R.  624. 

And  matter  of  substance,  paying  costs,  or  giving  imparlance^  at  his 
election.     C  Att  315. 

So,  after  dedaratioD  entered,  he  may,  by  order  of  the  court  or  of  a 
judges  amend  a  small  matter  which  does  not  de&ce  the  roll,  paying 
costs,  or  giving  an  imparlance,  at  his  election.     C.  Att.  357. 

Thb  b  said  to  be  at  the  election  of  the  defendant. 

If  the  plaintiff  pays  costs,  the  defendant  shall  plead,  without  a  new 
niie.  SaL  517. :  if  the  plaintiff  amends  the  same  term  the  defendant 
{deads.    Sal.  520. 

Odierwise,  if  he  sives  an  imparlance.    Sal.  517,  518. 

But  afier  a  special  plea,  the  plaintiff,  if  he  amends  in  substance, 
shall  pay  costs,  and  has  not  his  election  to  give  an  imparlance.  C. 
Att  315. 

So^  when  the  declaration  is  upon  record,  or  engrossed,  it  shall 
not  be  amended  beyond  what  is  allowed  by  the  statute  of  jeofiuls. 
1  SaL  47. 

So,  in  C.  B.  before  declaration  entered,  the  plaintifi^  by  order  of  a 
judge  or  prothonotary,  may  amend,  paying  costs  or  giving  an  imparl- 
anoe  at  his  election.     C.  Att  297.     MUIs,  27. 

Soi  after  declaration  entered,  before  issue  or  demurrer  entered.  C. 
Att  217.  If  the  amendment  be  a  small  matter,  which  does  not  deface 
the  roll,  it  may  be  amended  by  the  court,  on  payment  of  costs,  and 
giving  liberty  to  plead  with  a  new  imparlance.     Ibid. 

In  quare  impedit,  after  oyer  of  origiaal  craved,  plea  pleaded,  and  variance 
shown  between  the  writ  and  the  count,  the  declaration  may  be  amended  on 
motion,  and  payment  of  costs,  and  declaration  shall  plead  de  novo.  Rep* 
pington  v.  Tamworth  School,  P.  33  Geo.  2.    2  Wils.  1 18. 

And  though  the  declaration  was  delivered  many  years  back,  if  no- 
thing 
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thing  be  on  record^  it  may  be  amended,  paying  costs,  or  giving  an 
imparlance  to  the  defendant,  at  his  election.     Pr.  Reg.  20. 

Latitat  against  A.  and  B. ;  A.  only  served,  declaration  delivered  to  bim  as 
against  both,  of  that  term ;  alias  capias  agunBt  both ;  B.  served ;  declaration 
delivered  as  of  the  same  tenn ;  the  proceedings  shall  not  be  set  aside  for  de* 
livering  declaration  as  against  two,  when  onfy  one  served,  but  dedantion 
amended,  by  intitling  it  of  the  tenn  after  both  were  served.  Stork  v.  Her- 
bert, H.  22  Geo.  8.    1  Wik.  242. 

So,  after  the  record  is  made  up  for  triaL  Per  Holt,  1  SaL  47.  R- 
where  the  action  would  otherwise  be  lost.     S  Lev.  547.  F.  g.  193. 

Or,  after  demurrer  joined,  if  the  whole  be  in  paper.  Mod.  Ca.  88. 
[Vide  1  Ld.  Raym.  669.  679.] 

Held,  that  after  demurrer  argued  and  allowed,  amendment  not  allowed 
even  with  costs.    Butler  v.  Malissey,  H.  4  G.    Str.  76. 

But  affain ;  plaintiff  may  have  leave  to  amend  by  the  bill  on  the  file,  after 
special  demurrer,  joinder,  and  argiunent.  R.  on  debate.  Bishop  v.  Stacy, 
M.7G.    Str.  954. 

On  a  bail-bond,  if  the  assignment  appears  to  be  su^equent  to  the  memo- 
randum^ the  court  will  give  leave  to  file  a  new  bill  to  amend  by,  after  a  de- 
murrer.   Russel  V.  Martin,  P.  10  G.    Str.  583. 

Declaration  in  replevin  amended  as  to  the  name  of  the  parish,  after  the 
misnomer  had  been  pleaded  in  abatement,  on  motion,  and  payment  of  costs. 
Gamer  V.  Anderson,  M.  3  G.    Ld.  Gage  v.  Robinson,  P.     1  G.  2.     Str.  11. 

So,  after  error  brought,  upon  payment  of  costs.     3  Mod.  113. 

So,  an  information  may  be  amended  without  costs  or  imparlance, 
in  a  matter  of  form.     1  Sal.  50. 

So,  an  information  may  be  amended  after  plea,  when  the  whole  is 
in  paper.     1  Sal.  47. 

So,  a  plea  to  an  indictment,  after  a  replication  to  it  is  deliyered ; 
though  the  plea  was  filed,  but  not  enterea  on  record.     R.  1  Sal.  47. 

Yet  the  king,  or  the  proseutor,  shall  pay  costs  for  an  amendment, 
where  a  common  person  ought     1  SaL  193. 

But,  generally,  after  issue  joined,  and  notice  of  trial,  no  amend-* 
ment  shall  be  allowed.     R.  2  Mod.  144. 

In  a  qui  tarn  action,  to  which  the  general  issue  is  pleaded,  and  the  cause 
is  carried  down  by  proviso,  but  postponed  for  lengtn,  the  declaration  may 
be  amended  on  motion,  but  the  defendant  shall  have  liberty  to  plead  de  novo* 
French  v.  Whitfield,  T.  10  &  11  Geo.  2.    Andr.  13. 

The  court  will  not  ^ve  leave  to  amend  declaration  after  the  term  next 
after  the  term  it  was  dehvered,  and  after  defendant  has  pleaded ;  especially 
if  defendant  is  in  custody.  Aubeer  v.  Barker,  M.  20  Geo.  2.  Wils.  149. 
Owens  V.  Dubois,  B.  R.  T.   38  Geo.  3.    4  T.  R.  698.  cont. 

And  if  a  declaration  be  delivered,  materiaUy  varying  from  the  ori- 
ginal declaration,  the  prejudice  shall  not  be  to  the  defendant,  but  to 
the  plaintiff  because  his  attorney  was  paid  for  the  copy  delivered. 
Per  Rule,  1654,  Mills,  28.    Vide  C.  Att.  298. 

In  ejectment,  the  time  of  the  demise,  (which  is  not  yet  come  by 
a  mistfdLe  of  the  year,)  shall  not  be  ammded  after  verdict.    R.  1  SaL  48. 

Otherwise,  in  a  judgment  on.  a  warrant  of  attorney ;  for  else  the 
agreement  of  the  parties  would  be  defeated.     1  Sal.  48. 

So,  after  a  demurrer  entered  upon  a  roll,  no  amendment  of  the 
declaration  shall  be  allowed.     R.  1  SaL  50. 

After  demurrer  to  a  declaration  of  two  counts  against  two  defendants, 
because  one  of  them  was  not  named  in  the  last  count,  plaintiff  cannot  enter 
A  noli  prosequi  on  that  count,  and  proceed  on  the  other.  Drummond  v. 
Durant,  B.  R.  T.  31  Geo.  3.    3  T.  R.  360. 

After 
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After  judgment  is  arrested^  declaration  cannot  be  amended,  though  on  pay- 
ment of  costs.    Semb.  sed  gu,  Collins  v.  Gibbs,  M.  S3  Geo.  2.    2  B.  M.  899. 

It  is  the  plaintiff  who  has  the  election,  either  to  pay  costs,  or  give  an 
imparlance.  Per  cur.  Ward  v.  Charitable  Corporation,  T.  8  Geo. 'i^. 
Dm  R.  H.  126^ 

If  defendant  takes  notice  of  the  motion  to  amend,  th^  amendment  shall 
be  made  without  either.    Semb.    B.  R.  H.  126. 

If  plaintiff  moves  to  add  a  count,  to  make  his  declaration  good  from 
the  delivery,  so  to  prevent  supersedeas ;  court  will  not  grant  it,  unless  he 
agrees  to  a  supersedeas  six  days  after  the  term.    Barnes,  500. 

On  amending  a  declaration,  defendant  is  entitled  to  a  new  four-day  rule 
to  plead.    2Wils.785. 

in  K.  B.  if  the  plaintiff  amend  hb  declaration  the  same  term,  the  de- 
fendant has  two  days,  exclusive  of  the  day  of  amendment,  to  alter  his  first 
plea,  or  plead  de  novo  ;  (Str.  706*)  but  if  the  amendment  be  made  in  a  sub- 
sequent term,  he  is  entitled  to  a  new  four-day  rule  to  plead.    S  T  R.  87 
As  to  the  rule  in  C.  B.  see  2  Bl.  Rep.  785. 

But  note,  that  an  amendment  of  the  plaintiff's  declaration,  does  not  ne- 
cessarily entitle  the  defendant  to  plead  de  novo  ;  bat  only  where  the  amend- 
ment alters  the  state  of  the  defendant's  case.    6.  Taunt.  400. 

When  a  declaration  may  be  altered  upon  payment  of  the  debt  by 
the  defendant    Vide  post»  (C.  10.) 

When  a  declaration  shall  be  amended  upon  the  statutes  of  jeofails, 
vide  Amendment  (L.  1,  2.)  —  When  a  plea,  vide  post,  (£.  39.)  — 
Amendment,  (M.) 

(C  70  The  form  of  a  count,  or  declaration. 

The  count  or  declaration  is  an  exposition  of  the  writ,  and  adds  time, 
place,  and'  other  circumst^^ices,  so  that  it  may  be  tried.  Co.  L.  SOS. 
b.  17.  a. 

But  this  is  to  be  understood  of  personal  actions ;  for,  in  real  and 
mixed  actions,  it  is  not  usual  to  count  of  the  year,  day,  and  place.   Bro. 

Cont  59. 

In  debt  for  goods  sold  and  delivered,  ^'  an  allegation  that  the  defehdant, 
at  Westminster  in  the  county  of  Middlesex^  was  indebted  to  the  plaintiff  in  a 
certain  sum  for  goods  sold  and  delivered,"  without  an  allegation  of  an  ex- 
press contract,  and  place  where  such  contract  was  made;  on  special  de- 
murrer for  these  causes,  the  contract  and  venire  well  laid.    2  T.  R.  28. 

The  declaration,  regularly,  shall  be  delivered  of  the  same  county 
where  the  original  was  sued. 

But  if  it  be  in  anodier  county,  it  is  good  as  to  the  defendant,  though 
his  bail  will  thereby  be  discharged.     K*  3  Lev.  235. 

The  true  day  of  filing  bill  shall  oe  inserted  in  the  declaration.  Barnes,  343. 

In  K.  B.  a  declaration  may  be  entitled  of  the  term  in  which  it  is  filed  or 
delivered.    1  East,  133. 

Defendant  has  a  right  to  call  on  plaintiff  to  intitle  his  declaration  agreeable 
to  the  true  time  of  delivering  it.  Thompson  y«  Marshal,  T.  24&25  Geo.  2* 
1  Wils.  304.    Wilkes  v.  Earfof  HaUiiax,  M.  5  Geo.  3.  2  Wils.  256. 

A  declaration  entitled  generallv  has  relation  to  the  first  day  of  term.  It 
may  be  entided  generally,  though  the  cause  of  action  is  stated  as  having 
arisen  on  the  first  day ;  since,  with  reference  to  the  ancient  proceedings,  ore 
tenuSf  a  declaration  is  not  supposed  to  be  delivered  before  the  court  have 
taken  their  seat,  before  whicti  time^  and  on  the  same  day,  the  cause  might 
arisen.    1  T.  R.  116. 

A  declaration  should  always  be  entitled,  because  it  should  always  be 
delivered,  of  the  term  in  which  the  writ  is  returnable.  The  plaintiff,  there- 
fore, has  no  right  to  recover  for  a  cause  accrued  later  than  that  term ;  and  to 

prevent 
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Srcvent  this,  if  the  dcclarationris  entitled  later,  the  court  will  alter  it.    3  T. 

If  the  declaration  be  not  entitled  of  the  term  io  which  the  writ  is  return- 
able, or  of  that  of  appearance,  it  is  irregular ;  and  judgment  cannot  be 
signed  for  want  of  a  plea  theieto.     1  Mars.  341.    5  Taunt.  330. 

Superfluous  counts  may  be  struck  out,  with  or  without  costs,  according  to 
circumstances.     Barnes,  335. 341.  344. 

The  omission  of  '*  and  thereupon  the  said  J.  J.  complains/*  in  the  begin- 
ning of  a  declaration  of  trespass  on  the  case,  b  no  cause  of  special  demurrer. 
Dobson  V.  Heme,  C.  P.  H.  39  Geo.  3,     1  Bos.  &  Pull.  Uep.  366. 

A  declaration  may  be  referred  for  scandal  and  impertinence,  (as,  if  a  sur- 
geon declares  for  curing  defendant  of  thejbul  disease^)  the  words  struck  out, 
and  exemplary  costs  given ;  the  rule  for  referring  scandal,  &c.  ought  to  be 
the  same  at  law  as  in  equity.  Per  Cur.  Anon.  H.  28  Geo.  2.  2  Wils  20. 
Cowp.  665. 727.    Dougl.  194.  667. 

A  defendant  must  plead  as  of  the  term  when  he  ouffht  to  have  appeared, 
according  to  the  exigency  of  the  writ  with  which  he  has  been  served. 
3  T.  R.  627. 

The  court  will  oblige  a  defendant  to  entitle  his  plea  as  of  the  day  oa 
which  it  is  filed,  instead  of  the  term  generally,  only  where  injustice  would 
otherwise  ensue,  or  where  he  has  foregone  Uie  privilege  of  pleading  it  by 
unnecessaiy  delay ;  not,  therefore,  where  he  files  a  plea  puis  darrein  con- 
tinuance after  the  day  in  bank  of  a  matter  which  has  arisen  between  the  ver- 
dict and  that  day,  but  which  plea  he  did  not  file  sooner^  because  a  rule  for  a 
new  trial  was  depending,  which,  had  it  been  granted,  the  plea  would  have 
been  unnecessary.    3  T.  R.  554. 

(C  8.)  In  B.  R,  ought  to  be  in  custod.  mar.  Mar. 

The  plaintiff  cannot  declare  against  one  in  B.  R.f  but  in  custodia 
marexhaUi.    Cro.  El.  223. 

Excmt  where  the  defendant  has  privilege.     2  Sand.  415. 

Or,  the  action  is  brought  in  Middlesex.    Dy.  1 18.  a. 

Mar.  Mar,  nostra  shall  be  intended,  marshal  of  B.  R.     Sal.  602. 

And  now,  by  the  statute  4  &  5  W.  &  M.  21.  if  a  defendant  taken  on 
a  process  out  of  B.  R.  be  detained  for  want  of  surety  for  appearance, 
the  plaintiff  may  deliver  a  declaration  to  the  prisoner,  or  the  gaoler  in 
whose  custody  he  is,  and. in  the  declaration  all^e,  in  the  custody  of 
what  sheriff,  bailiff,  &c.  the  prisoner  is  at  the  time  of  the  declaration 
delivered,  which  shall  be  as  effectual  as  if  alleged  in  the  custody  of 
the  marshal  of  the  Marshalsea. 

If  he  be  in  actual  custody  of  the  marshal  of  the  Marshalsea,  it  is 
sufficient  in  term  to  file  a  bill  against  them,  and  deliver  a  declaration  to 
the  turnkey.     2  Sal.  213. 

In  vacation  it  ought  also  to  be  entered  in  the  book  of  the  marshal's 
office,  quod  remaneat  in  custod.  ad  sect.  A.  B.     Ibid. 

And  therefore,  before  the  plaintiff  can  declare,  there  ought  to  be  a 
committiiur  of  the  party,  or  bail  put  in  by  him  in  B.  R.  1  Roi.  581. 
1. 10.     Poph.  145. 

And  before  the  st  4  &  5  W.  &.  M.  21.,  if  he  was  arrested  in  the 
country,  and  there  detained,  he  must  be  removed  by  habeas  corpys 
to  B.  K.  before  the  plaintiff  could  declare.  v 

And  though  the  bill  relates  to  the  first  day  of  the  term,  the  actioa 
shall  not  be  said  to  be  depending  till  bail  is  filed.  R.  1  Vent.  135. 
264. 

But  if  a  man  was  committed  to  the  marshal  of  the  Marshalsea  for  a 

contempt, 
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contempt,  the  plaintiff  cannot  delcare  against  him  there  without  leave  of 
the  court.     R.  Ray.  68. 

So,  if  he  was  committed  for  any  other  misdemeanor.     R.  1  Sid.  154. 

So^  if  a  man  attainted  be  pardoned,  he  shall  not  be  charged  with 
an  action  m  cudod.  marescaUi.     R.  Sal.  500. 

Yet,  if  the  plaintiff  declares  against  a  man  in  aistodia  marescaUiy  when 
conmiitted  for  a  misdemeanor ;  quod  Jleri  non  debuit,  factum  valet. 
Ray.  58.     1  Sid.  90. 

So,  if  the  plaintiff  declares  against  him  there,  and  he  is  afterwards 
removed  to  the  Fleet,  the  plaintiff  may  proceed  in  B.  R.,  and  after  judg- 
ment, remand  him  by  habeas  corpus  to  the  marshal.     D.  1  Sid.  100. 

If  the  def^dant  be  in  B.  R.,  in  custod,  mar^  at  the  suit  of  any  one, 
the  same  plaintiff  may  declare  against  him  in  another  action,  in  the  same 
or  a  subsequent  term. 

So^  a  stranger  may  declare  against  him  in  the  same  term.  R. 
Poph.  145,  6.     Adm,  1  Sal.  2. 

But,  in  an  appeal,  if  the  sheriff  returns  cepi  corpuSf  the  plaintiff 
cannot  declare  against  him  in  B.  R.,  but  upon  the  original,  on  which 
the  cepi  corpus  was  returned  ;  for  there  is  no  reason  to  commit  the  de- 
fendant to  prison,  when  he  is  ready  to  answer  the  writ  on  which  he 
was  taken.     R.  1  RoL  581.  1. 15. 

So,  a  man,  not  in  actual  custody,  but  upon  bail,  is  not  liable  to  all 
other  actions.     1  Sal.  1. 

So,  if  he  is  not  in  actual  custody,  he  may  plead  the  privilege  of  C.  B., 
though  he  be  arrested  by  process  of  B.  R.,  and  is  thereby  supposed  to 
be  in  custodia  marescaUi.     R.  1  Sal.  1. 

A  declaration  against  a  defendant  as  a  prisoner,  must  mention  at  whose 
suit. 

But  if  it  is  in  debt,  and  says  the  latitai  was  de  placito  quod  reddat  to  the 
plaintiff,  it  is  sufficient ;  for  it  must  be  understood  it  was  at  his  suit.  Morris 
V.  Watkins,  P.  10  Geo.  2.  Ld.  Raym.  1362. 

And  if  it  does  not  mention  at  whose  suit,  defendant  may  demur  generally. 
Willamsv.  Wills,  H.  19  Geo.  2.  Wilson,  119 

(C  90  Addition  not  necessary,  nor  recital  of  a  plaint. 

In  B.  R*  the  defendant's  addition  is  not  necessary,  for  the  declara- 
tion is  not  founded  on  an  original,  and  therefore  is  not  within  the 
St.  1  H.  5.  5. 

So,  a  recital  of  the  plaint  is  not  necessary. 

Nor,  a  recital  of  the  original  at  large,  where  the  suit  is  thereby  ori- 
ginal.    R.  Carth.  108. 

But  in  account  and  debt  the  usual  form  is  to  say.  A*  queritur  de  B. 
in  oust,  mar,  8fc.  de  placito  quod  reddat  ei  10  lb*  S^c.  pro  eo  videlicet  quod 
cum,  Sfc. 

In  covenant,  de  placito  conven.Jract.     2  Sand.  S61. 

In  case  and  ejectment  A.  queritur  de  B.  in  cust,  mar.  8fc.  pro  eo 
rnddicei  quod  cum,  Sfc. 

Yet  the  bill  or  plaint  ought  to  be  filed.     2  Cro.  186. 

And  if  the  bill  be  filed  before  cause  of  action,  it  is  error.  Vide 
Actbn  (E). 

So,  if  there  be  a  material  variance  between  the  bill  ^and  declaration. 
R.  Latd^  58.  2'Cro.  294.  Vide  Variance  between  Ori^nal  and  De- 
claration, post.  (C  IS,  14,  15.) 

When  it  may  be  amended.    Vide  Amendment^  (D  ?»  8.) 

«    So, 
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So,  a  new  bill  may  be  filed  by  leave  of  the  court,  where  the  old  one 
may  have  been  lost.     R.  2  Cro.  186. 

So,  a  declaration  upon  a  bond,  indenture,  or  other  deed,  does  not 
conclude  with  a  prqfert  in  cur.  4rc*  but  after  mention  of  the  deed  is 
added  curieeque  diet,  domini  regis  nunc  hie  ostens. 

If  the  plaintiiF  declares  by  such  a  one,  his  attorney  omitting  his 
christian  name,  it  is  error.     K.  1  RoL  SS6.     Vide  Attorney,  (B  7.) 

Payment  of  money  into  court  is  an  admission  of  only  a  legal  demand. 
Ribbans  v.  Crickett.  C.  P.  E.  38  Geo.  S.    1  Boss.  &  Pull.  264. 

(C  10.)  When  money  may  be  brought  into  court. 

If  the  declaration  be  for  a  lar^e  sum  of  money,  where  only  a  small 
sum  is  due,  on  motion  of  the  defendant,  and  payment  into  court  of  the 
sum  due  and  costs  to  the  time  of  the  motion,  the  plaintiff  shall  proceed 
for  the  residue  at  his  peril. 

The  first  motion  to  bring  money  into  court  was  in  Kelyng's  time,  and 

introduced  to  avoid  the  hazard  and  difficulty  of  pleading  a  tender.    Str.  787* 

And  in  B.  R.  if  the  defendant  produces  the  rule  at  the  trial,  and  the 

jury  do  not  give  damages  above  the  sum  paid  into  court,  the  plaintiff 

will  be  nonsuited,  and  must  pay  costs  to  the  defendant. 

So  in  C.  B. 

After  refusal,  or  issue  joined,  plaintiff  may  have  it  and  costs,  to  the  time 
of  paying  in,  he  paying  defencUmt  subsequent  costs.  Barnes,  280.  282.  284. 
287.357. 

In  the  K.  B.  if  the  idefendant  pays  money  into  court,  the  plaintiff  is  en- 
titled to  costs  up  to  that  time,  though  he  afterwards  proceeds  with  the 
action.-    1  T.  R.  629. 

If  the  defendant  pays  money  into  court,  which  the  plaintiff  refuses  to 
accept,  and  at  the  trial  a  juror  is  withdrawn,  the  plaintiff  cannot  daim  costs 
up  to  the  time  of  paying  money  into  court.    S  T.  R.  657* 

The  plaintiff  is  entitled  to  costs  up  to  the  time  of  payment  of  money  into 
court,  though  he  proceed  to  trial  and  fail,  providea  he  apply  before  trial, 
and  serve  the  defendant  with  notice  of  an  appointment  berore  the  master 
to  tax  the  costs  (which  he,  not  the  defendant,  must  do) ;  after  trial  he 
comes  too  late.    4  T.  R.  10. ;  1  T.  R.  710.    Id.  10. 

In  all  cases  where  the  plaintiff  does  not  proceed  to  trial,  he  is  entitled 
to  costs  up  to  the  time  of  payine  money  into  court ;  even  though  defendant 
may  have  judgment  as  in  case  of  a  nonsuit.    8  T.  R.  408. 

where  money  is  paid  into  court,  and  there  is  no  trial,  the  plaintiff  is  en- 
titled to  costs  up  to  that  time,  though  he  withdrew  the  record  twice  after 
carrying  it  down,  and  then  discontinues.    8  T.  R.  486. 

Where  the  defendant  having  failed  from  havine  paid  money  into  court 
generally,  obtains  a  new  trial,  and  leave  to  amend  the  rule  for  paying,  &c. 
by  confining  it  to  particular  counts,  whereupon  the  plaintiff  elects  to  accept 
the  money,  and  not  proceed  further,  he  is  entitled  to  the  costs  of  the  whole 
action.    9  East,  325. 

Touching  the  question  of  costs,  judgment  is  in  case  of  a  nonsuit  of  the 
same  force  as  a  judgment  upon  nonsuit ;  as,  therefore,  in  the  latter  case 
the  plaintiff  is  not  entitled  to  costs  up  to  the  time  of  the  payment  by  the 
defendant  of  money  into  court,  neither  is  he  in  the  former.  2  M.  &  S.  335. 
In  C.  B.,  if  the  defendant  pay  money  into  court,  the  plaintiff  will  not  be 
entided  to  costs  up  to  that  time  at  all  events,  although  he  should  afterwards 
proceed  to  trial,  and  a  verdict  should  be  found  for  the  defendant.  2  B.  &% 
P.  56. 

In  C.  B.  a  plaintiff  is  entitled  to  costs  up  to  the  time  of  paying  in  money, 
notwitbstandmg  he  proceeds  to  trial  and  fails.    3  B.  &  P.  556. 

The  eenend  rule  as  to  costs,  where  money  paid  in  is  not  accepted,  and 
the  defendant  has  a  verdict,  is  the  same  in  C.  B.  as  in  K*  B.|  namely,  that 
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the  plaintiff  18  not  entitled  to  costs  up  to  the  time  of  payment  in.    2  Taunt. 

A  defendant  succeeding  after  payment  of  money  into  courts  which  the 
plaintiff  refuses  to  accept,  is  entitled  to  the  costs  of  the  whole  action. 
4  Taunt.  196. 

Where  the  defendant  pays  money  into  court,  and  the  plaintiff  proceeds^ 
and  suffers  the  defendant  to  si^n  judgment  of  nonoros  against  him,  he  shall 
not  afterwards  be  entitled  to  his  costs  up  to  the  time  of  paying  the  money 
into  court.     1  Mars.  510. ;  6  Taunt.  158. 

Where  money  is  paid  intd  court  upon  some  counts  only  which  the  plainti^ 
takes  out,  he  is  only  entitled  to  the  costs  of  those  counts.    4  T.  R.  579. 

^  Where  the  plaintiff  accepts  money  paid  into  court  on  one  count  only,  and 
diacontinaes,  ne  is  not  entitled  to  the  costs  of  the  others.    2  Taunt.  266. 

Where  several  insurance  causes  on  tl^e  same  policy,  in  each  of  which  the 
defendants  have  paid  money  into  court,  which  the  plaintiff  has  taken  out 
without  taxing  costs,  are  consolidated  to  abide  the  eyent  of  one ;  if  the 
plaintiff  is  nonsuited  in  that  one,  he  is  not  entitled  to  costs  in  the  others, 
up  to  the  time  of  paying  money  into  court,  any  more  than  in  the  one  tried. 
7  T.  R.  372. 

Where  actions  on  policies  are  consolidated,  and  money  is  paid  into  court, 
which  the  plaintiff  not  accepting,  the  defendiant  has  a  verdict,  the  plaintiff 
is  nevertheless  entitled  to  the  costs  of  the  short  causes  up  to  the  time  of 
payment  in.    2  Taunt.  861 . 

^  A  plaintiff  on  a  policy,  taking  the  premium  out  of  court,  does  not  lose 
fail  costs  of  the  special  counts,  where  there  is  no  consolidation  rule,  though 
he  had  failed  on  the  special  counts  in  another  action.    5  Taunt.  607- 

If  defendant  refuses  to  par  costs,  attachment  shall  go.    Barnes,  28S. 

And  the  plaintiff  shall  nave  the  money  brought  into  court;  though 
he  be  nonsuit.     Sal.  597. 

A  pauper  plaintiff  shall  have  the  money  out  of  court,  though  the  verdict 
is  for  defendant ;  if  not  a  pauper,  defendant  would  have  it  towards  his 
costs.    Lee  v.  Holland,  T.  1790.    Bunb.  287. 

If  plaintiff  recovers  a  less  sum,  defendant  shall  have  the  money  towards 
his  costs.    Barnes,  280. 

Money  brought  into  court  on  pleading  a  tender,  cannot  be  taken  out  by 
defendant  towards  his  costs,  though  he  has  a  verdict.  Cox  v.  Robinson, 
H.96.2.     Str.1027.    B.  R.H.206. 

If  defendant  does  not  pay  the  costs  taxed,  though  plaintiff  recovers  less 
than  the  money  paid  into  court,  yet  he  shall  have  his  costs.  Hand  v.  Dinely, 
H.  18G.2.    Str.1220. 

It  shall  not  be  paid  back  to  executors  on  defendant's  death.    Barnes,  279. 

Though  plaintiff  dies  before  trial,  defendant  cannot  have  back  the  money. 
Barnes,  281. 

Plaintiff  shall  have  the  money,  though  judgment  is  arrested.    Barnes,  284* 

Money  paid  into  court  by  mistake,  cannot  be  recovered  back.  SeaUf  if 
paid  by  fraud.    2B.&P.S92. 

Where  a  defendant  deposited  money,  under  a  rule  of  court,  to  abide  the 
event  of  an  action  of  tort,  and  died  before  trial,  the  plvntiff  was  not  per- 
mitted to  take  it  out.    5  Taunt.  608. ' 

If  plamtiff  replies  after  motiey  paid  in,  he  cannot  afterwards  take  it  out 
and  entor  acquittal,  without  leave  of  die  court  and  payment  of  defendant's 
costs.    Barnes,  357* 

Where  money  is  paid  into  court  upon  the  common  rule,  the  court  will 
not  discharge  that  part  of  it  which  oirects  the  payment  of  costs,  unless  the 
defendant  nave  been  prevented  making  a  legal  tender  by  the  fraud  or  vexa- 
tious conduct  of  the  plaintiff.  Therefore  they  refused  the  application  where 
the  defendant  had  merely  pulled  out  his  pocket  book,  for  the  purpose  of 
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making  a  tender,  six  weeks  before  action  brought,  and  was  prevented  by  the' 
plaintiff  walking  away ;  never  repeated  the  offer.    2  Mars.  478. 

Where  money  is  paid  into  court  geherally,  it  can  only  be  applied  to  such 
demands  as  are  legall.     1  B.  &  P.  265. 

Where  money  may  be  paid  into  court  upon  some  counts  of  the  deelar- 
ation,  upon  others  not,  a  payment  generally  must  be  applied  to  the  former 
only.     1  Mars.  581. :  6  Taunt.  S22. 

On  a  declaration  stating  multifarious  demands  arisfaig  out  of  one  trans- 
action, payment  into  court  of  a  sum  incompetent  to  meet  all  the  demands, 
cannot  be  applied  by  the  plaintiff  as  evidence  of  such  one  of  the  demands 
as  he  may 'elect.    7  Taunt.  450.;  1  Moore,  158. 

.  If  money  is  regularly  paid  into  court  under  a  rule,  as  in  an  action  for 
unliquidated  damages,  the  plaintiff's  course  is  to  move  to  discharge  the 
rule ;  for  if  he  takes  the  money  out,  he  waives  the  irregularity,  so  that, 
to  entitle  himself  to  a  verdict,  the  jury  must  give  damages  beyond  the 
sum  paid  in.     1  T.  R.  710. 

The  payment  of  money  into  court  admits,  1st,  the  plaintiff's  right  to 
maintain  the  action ;  2d]y,  and  to  recover  up  to  the  extent  of  the  sum  paid 
in,  and  no  more.  If,  therefore,  consistently  with  the  defendant's  contract, 
he  may  have  concluded  it,  and  yet  owe  thereon  no  noore  than  the  sum  paid 
in,  the  onus  of  proving,  in  the  regular  way,  that  more  is  due,  lies  upon  the 
plaintiff.     1  J.  R.  464. 

The  pajrm^nt  of  money  into  court  is  an  admission  of  the  contract  stated 
in  the  court.    2  T.  R.  275. 

Payment  of  money  into  court  generally  admits  the  contract  as  stated  in 
the  declaration.    9  East,  325. 

Payment  of  money  into  court  generally,  admits  the  existence  of  a  con- 
tract in  every  transaction  which  may  be  turned  to  one  by  assent  of  parties. 
2  B.  &  P.  550. 

The  payment  of  money  into  court  by  a  defendant  sued  on  a  contract, 
is  an  act  whence  a  jury  may  infer  that  he  made  the  contract,  such  being 
the  natural  inference.  The  fact  that  he  made  it  being  established,  if  it 
necessarily  follows  that  having  made  it,  he  must  owe  more  than  the  sum 
paid  in,  tney  are  warranted  in  finding  that  also,  unless  he  shows  payment. 
But,  unless  that  is  the  inevitable  consequence ;  if  it  does  not  follow,  that 
because  he  made  the  contract,  he  therefore  owes  the  money ;  if  a  state  of 
things  may  exist  in  which  he  would  be  liable  for  the  sum  paid  in,  and  no 
more,  he  is  not,  by  the  act  of  paying  in  the  money,  made  liable  farther. 
Hence,  where  an  action  was.  brought  on  a  policy  on  goods  to  be  loaded  at 
a  particular  port,  and  the  defendant  paid  money  in  generally ;  held,  that 
be  might  contend  that  the  goods  except  as  to  such  portion  as  the  money 
paid  in  covered,  were  not  loaded  at  the  specified  port,  and  so  that  the  policy 
never  attached.    2  M.  &  S.  106. 

Payment  of  money  into  court  in  a  suit  demanding  pajrment,  does  not  dis- 
charge the  debt ;  therefore,  it  may  still  be  pleaded  by  way  of  set-off.  S  T.  R. 
186. 

Payment  of  money  into  court  upon  a  contract,  is  only  evidence  from  which 
a  jury  may  infer  the  fact  that  the  party  made  the  contract;  therefore,  if 
they  only  state  the  fkct  of  the  payment  m  a  special  verdict,  the  court  cannot 
draw  the  inference.    2  M.  &  S.  106. 

In  an  action  on  a  bill  of  exchange  against  the  drawer,  payment  of  money 
into  court,  generally,  is  an  admission  of  his  hand-writing,    2  H.  B.  374. 

Payment  of  money  into  court  on  a  valued  policy,  only  admits  a  loss  pro 
ianio.     1  Taunt.  419. 

In  assumpsit  by  the  owner  of  a  trunk  of  the  value  of  151,  which  had  been 
lost  by  the  defendant,  a  carrier,  the  declaration  stated  a  general  undertak- 
ing by  the  defendant  to  carry  goods  saCely  for  hire,  and  the  defendant  paid 

5/.  into 


Count  95 

5/.  into  court.  Held,  that  the  defendant  could  not  give  in  evidence  a 
notice,  "  that  he  would  not  be  responsible  for  more  than  5/.  for  any  pro* 
pertj  lost,  unless  the  same  was  booked  and  paid  for  according  to  the  value/* 
and  that  Uie  trunk  in  question  had  not  been  so  paid  for ;  because  the  pay« 
sent  of  money  into  court,  upon  a  count  stating  a  special  contract,  and  nar- 
rowed the  inquiry  to  the  quantum  of  damages  sustained  by  the  breach 
thereof.    2  East,  214. 

•  If  the  plaintiff,  previous  to  the  trial,  has  induced  the  defendant  to  believe 
that  the  only  point  to  be  tried  would  be  a  question  of  fraud,  and  has  suffered 
him  to  prepare  his  evidence  for  that  purpose  ;  the  court  will  not  allow  the 
plaintiff  to  object  to  the  receipt  of  that  evidence  at  the  trial,  on  die  ground 
of  the  contract  having  been  admitted  by  the  payment  of  money  into  court* 
3B.&P.556. 

And  this  is  allowed  in  all  personal  actions,  where  the  debt  demanded 
is  certain;  as  in  debt.     1  Vent  356.     Sal.  597. 

In  indebUatus  assumpsit     I  Vent.  356. 

So,  in  indebitaius  assuanpsit  and  quantum  meruit ;  thou^  the  quantum 
meruit  is  uncertain.     Dub.  p^r  Holt,  but  afterwards  agreed.    Sal.  597- 

So,  in  covenant  for  nonpayment  of  rent.  R.  Sal.  596.  Per  C.  B. 
3  Geo. 

So,  in  covenant  to  find  diet,  or  pay  10/.     2  Mod.  Ca.  305. 

In  replevin  where  the  defendant  avows  for  rent  Sal.  597.  2  Mod. 
Ca.  379. 

In  ejectment  where  the  entry  was  for  nonpayment  of  rent.  Sal.  597. 
Per  C.  B.  8  Geo. 

And  now  by  the  st.  4  Geo.  2.  28.  if  the  tenant  at  any  time  before 
trial  in  ejectment  pay  to  the  lessor  or  his  attorney,  or  into  court,  all 
the  rent  due  and  costs,  all  proceedings  in  the  ejectment  shall  cease. 

So^  after  judgment,  execution  shall  be  stayed.     2  Mod.  Ca.  345. 

Where  a  sum  of  money  demanded  is  certain,  or  capable  of  being  ascer* 
tained  by  computation,  payment  into  court  will  be  admitted,  and  the  amount 
struck  out  of  the  declaration.    2  Burr.  1120. 

In  trover  for  money,  he  shall  bring  the  whole  money  declared  for  into  court. 
Anon.  H.  5.0.    Str.  142. 

It  may  be  brought  into  court  in  an  action  at  the  suit  of  an  executor,  and 
he  shall  lose  costs,  but  not  pay  them.    Crutchfield  v,  Scott,  P.  1  G.  2.  Str. 
796.    Barnes,  289. 

If  plaintiff  is  an  administrator,  add  not  so  named,  rule  shall  be  discharged. 
Barnes,  280. 

In  debt  for  killing  a  hare,  defendant  may  bring  penalty  and  costs  into 
court,  (if  no  other  count).     Webb  v.  Punter,  M.  18  G.  2.    Str.  1217. 

So,  in  covenant,  where  the  breach  assigned  is  a  sum  certain.    Barnes,  284. 

In  trover  for  a  specific  chattel  of  certain  value,  which  must  be  the  jsole 
measure  of  damages,  the  thing  demanded  may  be  brought  into  court,  or  or- 
dmed  to  be  delivered  to  plaintiff.  Fisher  v.  Prince,  M.  3  G.  3.  3  B.  M. 
1363. 

But  where  quantitv  or  quality  is  uncertain,  or  tort  may  enhance  damages 
above  real  ndue,  and  no  rule  to  estimate  additional  value,  it  shall  not.  3  B. 
M.)363. 

And  thoueh  court  orders  the  goods  to  be  delivered  to  plaintiff,  he  may  still 
proccc4  for  damages  at  peril  of  costs.    3  B.  M.  1363. 

It  is  not  of  course,  if  plaintiff  is  an  executor.    Barnes,  279. 

In  replevin,  after  declaration  and  before  avowry,  proceedings  may  be  staid, 
on  jpayni^nt  of  rent  distrained  for  and  costs.    Barnes,  429* 

Where  a  third  person  claims  from  the  defendant  the  whole  of  the  plaintiff's 
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demand^ the  court  will  atay  proceedings  on  paying  it  into  court.  Secus,  where 
the  claim  is  part  only.     1  B.  &  P.  161. 

Where  the  defendant  has  received  the  sum  in  question  by  virtue  of  his 
public  office,  for  example,  as  a  navy  prize  agent,  and  there  are  other  claim- 
ants besides  the  plaintiff,  it  may  be  paid  into  court  for  the  use  of  those  who 
shall  appear  entitled.     1  Taunt.  166. 

A  foreigner  liaving  obtained  judgment  in  assumpsit^  and  the  defendant  there- 
in having  a  cross-action  upon  the  case  pending  against  the  foreigner,for  damages 
accruing  out  of  the  same  transaction,  the  court  permitted  die  defendant  to 
pay  the  debt  on  the  former  judgment  into  court,  to  abide  the  event  of  the 
swt  then  pending,  but  to  be  paid  out  immediately  after  the  trial,  he  going  to 
trial  immediately.     1  Smith,  338. 

The  Stat.  19  Geo.  2.  c.37.  s.  7.  which  enables  a  defendant  to  pay  money 
into  court  in  actions  on  policies  of  insurance,  (and  therefore  .to  make  a  ten- 
der before  action,)  is  general,  and  not  confined  to  marine  insurance.  2  Taunt. 
317. 

Money  was  paid  into  court  in  an  action  upon  the  case  for  canal  calls.  7  T. 
jv.  36. 

Principal  and  interest  due  on  a  bond  payable  by  instalments,  may  be  paid 
into  court.    3  Burr.  1370. 

Penalty  of  a  bastardy  bond  paid  into  court.    2  Blk.  1 190. 

Money  was  allowed  to  be  paid  into  court  in  debt  for  penalties  on  the  game 
laws.    2  Blk.  1052. 

In  general,  in  covenant,  money  cannot  be  paid  into  court,  since  the  action 
is  usualfy  for  uncertain  damages ;  but  on  a  special  count  for  a  liquidated  sum, 
such  as  for  nonpayment  of  rent,  or  of  5/.  per  acre  for  ploughing  up  meadow- 
land,  it  may.    2  Blk.  837. 

On  an  avowry  for  rent,  the  plaintiff  may  pay  it  into  court.     I  H.  B.  24. 

But  where  the  action  is  only  for  damages,  defendant  shall  not  be  al- 
lowed to  pay  any  sum  into  court  upon  motion ;  as  in  covenant.  R. 
1  Vent  .356.     If  it  be  for  not  repairing.     Sal.  596. 

In  traver  for  goods  certatn,  he  shall  not  be  allowed  to  bring  the 
goods  into  court     Sal.  597. 

In  ireplevin  where  he  avows  for  damage  feasant     2  Mod.  Ca.  379. 

In  an  action  for  general  damages,  since  a  tender  cannot  h6  pleaded,  the 
defendant  cannot  pay  money  into  court :  and  therefore  in  an  action  for  dila- 
pidations.   8T.  R.  47. 

In  debt  for  a  fine  in  a  manor-court,  money  cannot  be  brought  into  court. 
Gold  V.  Freame,  H.  1722.   Bunb.  124. 

In  an  action  for  immoderately  driving  a  hired  chaise,  money  shall  not  be 
brought  into  court    White  v.  Woodhouse,  M.  1  G.  2.    Str.  787. 

A laoed  head,  for  which  trover  is  brought,  cannot  be  brought  into  court. 
Bowington  v.  Parry,  H.  2  G.  2.     Str.  822. 

But  the  court  may  make  rule  to  show  why  the  goods  and  costs  should  not 
be  accepted.    Barnes,  281. 

But  the  court  will  not  do  this,  if  the  goods  have  been  altered.  Barnes, 
284. 

Money  cannot  be  brousht  into  court  in  debt  ntr  etnissU,  for  goods  sold. 
Leapidge  v.  Pongillione,  U.  4  G.  2.    Str.  890. 

It  cannot  be  brought  on  a  bond  from  bailiff  for  his  good  behaviour,  and 
payment  of  money  to  the  sheriff's  use.    Barnes,  285. 

Nor  in  debt  on  bond  for  performance  of  covenants  in  a  lease.  Barnes, 
586. 

Nor  for  the  penalty  of  a  charter-party.    Barnes,  28& 

Nor  in  an  action  for  dilapidations.     Squire  v.  Archer,  T.  5  G.  2.    Str.  906. 

Money  cftnaot  be  brought  into  court  in  d(ebt  for  rent;  but  the  court  will 
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refer  it  to  the  master  to  compute  what  is  due,  on  defendant 's  undertaking 
to  paj.    Lee  v,  Irish,  M.  9  6. 2.    B.  R.  H.  173. 

It  may  on  debt  for  rent,  and  nil  debet  pleaded ;  so,  in  covenant  for  non- 
payment of  rent.    Barnes,  280. 

But  not  on  covenant,  if  defendant  is  to  render  best  beast  for  heriot,  or  mo- 
ney, at  plaintiff's  election.    Barnes,  289. 

It  cannot  on  debt  on  bill  penal,  with  count  added  on  a  mutuatw,  but  after 
verdict  the  court  will  ndt  set  it  aside*    Barnes,  283. 

In  trover,  pictures  cannot  be  brought  into  court.  Olivant  v«  Perineau,  T. 
16  G.  2.     Str.1191.    Wiis.23. 

In  an  action  on  contract  to  pay  in  foreign  money,  the  court  will  not  allow 
money  to  be  paid  into  court,  since  without  the  intervention  of  a  jury  the  value 
cannot  be  fixed.    5  T.  R.  87. 

Money  cannot  be  paid  into  court  by  a  carrier  sued  in  assumpsit  for  goods 
spoiled.    2  B.  &  P.  234. 

Money  cannot  be  paid  into  court  in  assumpsit  for  the  non-delivery  of  goods 
at  a  certain  price.    3  B.  &  P.  14. 

The  defendant  in  an  action  for  a  false  return  to  a  si.Ja,  cannot  pay  money 
into  court.    7  T.  R.  385. 

Where  one  defendant  suffers  judgment  by  default,  and  a  second  b  out* 
lawed,  the  third  shall  not  bring  money  into  court.    3  Blk.  1029. 

Yet,  by  the  st  4  &  5  Ann.  16.  in  an  action  on  a  bond  with  apenalty, 
if  the  defendant  brings  into  the  court,  where  the  action  depends,  all 
the  principal  and  interest  due,  and  all  costs  expended  in  any  suit 
in  law  or  equi^  upon  such  bond,  the  money  brought  in  snail  be 
taken  in  full  satis&ction  of  such  bond ;  and  the  court  may  give  judg- 
ment to  discharge  the  defendant  of  and  from  the  saipe. 

So,  before  this  statute,  if  the  penalty  of  the  bond  was  brought  into 
court  by  rule,  it  was  referred  to  Uie  master  or  prothonotary  to  tax  tlie 
principal,  interest,  and  costs  for  the  plainti£^  and  the  residue  was  re- 
turned to  the  defendant    Mod.  Ca.  101.     »Sal.  597. 

On  bond  with  penalty,  conditioned  to  pay  money  by  instalments,  and 
action  brought  on  failure  of  one  payment,  proceeding  shall  not  be  stayed 
ma  paying  the  sum  then  due,  and  costs.  Land  v.  Hams,  P.  8  G.  Str.  515. 
Contra,  Bridges  v.  Williamson,  M.  2  Geo.  2.  Str.  814*  Mayne  v.  Somner» 
H.  4  Geo.  2.    Ibid. 

In  debt  on  bond  to  pay  money  by  instalments ;  on  failure  of  the  first 

gayment,  plaintiff  shall  have  judgment ;  but  shall  not  take  out  execution, 
ut  as  the  payments  become  due.  •  Darby  v^  Wilkins,  M.  7  Geo.  2.. 
Str.  957. 

Paying  all  the  past  instalments,  with  interest  and  costs,  is  sufficiait;  and* 
if  more  money  is  brought  into  court,  it  may  be  ordered  out  of  court  to  the 
party  who  brought  it  in.    Lucas  v.  London,  M.  11  Geo.  2.    Str.  958* 

On  bond  to  pay  a  ^oss  sum  at  a  day  certain,  defeazansed  afterwards 
by  articles,  to  pay  by  instalments  at  days  therein  mentioned,  provided  he 
pays  punctually,  and  lives  till  all  the  days  are  past,  otherwise  defeazance  to 
be  void ;  obliffor  makes  default,  the  gross  sum  must  be  paid ; .  and  on  action 
against  him,  he  cannot  pay  in  the  money  due  on  instalments  only,  even 
though  obligee,  after  the  default,  received  interest  on  all  remaining  due* 
Bonafous  v.  Rybot,  P.  3  Geo.  3.    3  B.  M.  1370. 

On  bond  to  secure  annuity.    Barnes,  288. 

PMntiff  brought  debt  on  bond  against  defendant  administrator,  filed  a 
biU  for  discovery  of  assets,  and  instituted  a  suit  for  an  inventory ;  judgment 
for  plaintiff  reversed  on  error ;  new  action  brought  i  and  defendant  moves 
to  stay  proceedings  on  4  &  5  Ann.  on  payment  of  principal,  interest,  and 
costs ;  and  the  court  directed  costs  only  of  that  secona  suiti  though  the  words 
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of  the  act  are,  *'  all  costs  in  any  autt  in  law  or  equity  on  such  bond^"    Sisney 
V.  Nevinson,  P.  12  Geo.    Str.  699. 

And  the  court  will  not  oblige  to  the  payment  of  another  debt  in  con- 
science, before  relief.     Mod.  Ca.  101. 

So,  in  covenant,  if  the  breach  is  assigned  for  nonpayment  of  rent  or 
a  sum  certain.     Per  King  Ch.  J.  Hil.  3  Geo. 

So,  in  ejectment  upon  a  condition  broken  for  nonpayment  of  rent. 
Per  King  Ch.  J.  Hil.  S  Geo.    (Vide  2  Str.  900.) 

But  a  proffer  after  notice  of  trial  shall  not  be  allowed,  if  the  payment 
be  not  so  ready  as  not  to  delay  the  trial.     Mod.  Ca.  25. 

It  may  be  paid  in  at  any  time  before  plea  pleaded.    Barnes  ^  279. 281. 

The  court  will  not  allow  money  to  be  paid  in  after  plea  pleaded.  Thorn-' 
ton  V.  Gibson,  H.  20  Geo.  2.     1  Wils.  157.    Barnes,  286.  S49. 

Nor  after  judgment  for  want  of  plea.     Barnes,  281. 285. 

Before  plea  pleaded,  the  payment  of  money  into  court  is  of  course. 
After  plea,  it  may  be  done  by  a  judge's  order.     1  T.  R.  710. 

After  issue  joined,  it  cannot  be  increased.    Barnes,  282.  286. 

After  general  issue  pleaded,  the  court  will  eive  leave  to  withdraw  it,  in 
order  to  bring  money  mto  court,  and  replead  it.  Tarlton  ▼.  Wragg,  T. 
21  Geo.  2.    Str.  1271. 

It  cannot  in  an  action  of  trespass  for  the  mesne  profits,  against  tenant  in 
possession,  after  judgment  in  ejectment  against  the  casual  ejector,  for  this 
action  is  for  a  tortuous  occupation.  Holdfast  v.  Morris,  H.  33  Geo.  2. 
2  Wils.  115. 

If  the  money  is  not  paid  into  court  when  defendant  has  pleaded  tender 
with  a  profert  m  cur.  it  is  no  plea,  and  plaintiff  may  sign  judgment.  Pether 
▼.  Shelton,  M.  12  Geo.     Str.  6S8. 

Where  an  inquisition  is  set  aside,  and  a  fresh  enquiry  directed  ;  money, 
with  costs  up  to  that  time,  may  be  paid  into  court,  and  struck  out  of  the 
declaration,  upon  the  usual  terms.     1  Taunt.  491. 

»   So,  it  shall  not  be  allowed  in  debt  on  a  judgment.     Mod.  Ca. 
60. 

If  plaintiff,  in  a  bill  in  equity,  offers  to  pay  money  (an  insurance  pre- 
mium) to  defendant,  and  an  issue  is  directed  wherein  he  is  defendant;  this 
offer  is  the  same  as  if  the  money  had  been  actually  brought  into  court.  Wilson 
V.  Ducket,  M.  3  Geo.  3.    3  B.  M.  1361. 

If  defendant  moves  to  stay  proceedings  in  debt  on  bond,  on  payment 
of  principal,  interest,  and  costs,  and  there  is  a  suit  in  equity  for  Uie  same 
matter,  he  shall  pay  the  costs  there  also.  Lock  v.  Sherman,  P.  8  Geo.  2. 
B.  R.  H.  1 16. 

A.  is  indebted  to  B.  2/.  5s.  for  rent,  and  is  always  ready  to  pay ;  B.  keeps 
out  of  the  way,  and  brings  action ;  A.  summons  him  before  a  judge  to  show 
cause  why,  on  payment  of  debt  and  costs,  proceedings  should  not  be  stayed ; 
B.  pretends  other  demands,  which  obliges  A.  to  obtain  the  common  rule  to 
pay  tlie  money  into  court  with  costs ;  B.  applies  to  take  the  money,  and 
nave  the  costs  taxed :  this  is  oppressive,  and  the  court  will  discharge  the 
rule  as  to  costs.    Johnson  v.  Houlditch,  P.  31  Geo.  2.     1 B.  M.  578. 

The  court  will  give  leave  to  pay  money  as  to  some  counts,  and  to  the 
rest  to  plead  general  issue,  statute  of  limitations,  and  set  off  bankruptcy,  but 
not  to  demur.    Barnes,  286.  350. 

And  to  plead  general  issue,  &nd  plene  adminutravk,    Barnes,  287> 

Or,  to  withdraw  plea,  pay  in  money,  and  plead  general  issue  on  terms* 
Barnes,  362. 

Or,  to  withdraw,  pay  money,  and  plead  the  same  plea.    Barnes,  289. 
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(C  11.)    In  C.  B.  must  be  upon  an  original,  &c. 

But  all  declarations  in  C.  B.  are  founded  on  an  original  writ,  original 
bill,  or  upon  an  attachment  of  privilege.     Lut.  228. 

And  therefore^  if  the  declaration  there  begins  with  a  queritur,  as  in 
B.  R.,  it  is  error.     R.  Lut.  228. 

Hie  ancient  course  in  C.  B.  was,  'that  the  plaintiff  declared  upon 
the  appearance,  and  aAer  imparlance  made  a  declaration  de  naoo. 
2  Cro.  89. 

But  the  first  declaration  was  the  foundation  and  warrant  for  the 
second.     Ibid. 

And  if  there  was  no  original,  it  was  error  at  the  common  law. 

So,  if  there  was  no  wnt  of  privilege  filed,  where  the  suit  is  by  at- 
tachment of  privilege.     R.  2  Cro.  418. 

So,  if  the  plaintiff  declared  twice  on  the  same  original,  and  one  de- 
claration varied  from  the  other.     R.  Cro.  El.  416. 

But  the  want  of  an  original  is  aided  afler  verdict  by  the  st.  18  £1. 14. 
Vide  Amendment,  (D.  6.) 

And  now,  by  the  st  4&  5  Ann.  16.  afler  judgment  by  confession, 
nil  dicit,  non  sum  in/arm^  or  afler  aVrit  of  inquiry  executed,  all  defects 
are  aided,  as  afler  verdict,  so  as  there  be  a  writ,  original,  or  bill  duly 
filed. 

An  original  writ  of  the  term  in  which  final  judgment  is  given,  will  not 
warrant  that  judgment,  if  it  appear  on  the  same  record  that  there  have  been 
proceedings  of  a  preceding  term.  Dyke  v.  Sweeting,  H.  21  Geo.  2.  1  Wils. 
181. 

The  memorandum  need  not  set  out  in  what  plea,  for  the  original  being 
redted  ver^im,  shows  itself.     Barnes,  SSI.  SSS.  3S6. 

If  the  original  is  returnable  the  second  return  of  the  term,  thoueh  the 
iia  are  entered  generally  of  the  same  term,  it  is  well  enotfgh ;  for  the 
whole  term  may  be  considered  as  one  day ;  and  in  C.  B.  there  are  no  spe- 
cial jJaciia.    Philipps  v.  Philipps,  T.  11  &  12  Geo.  2.     Andr.  248. 

But  in  B.  R.  where  a  debt  accrues  in  term  time,  and  in  the  same  term  the 
party  comes  and  complains,  he  must  have  a  special  memorandum  to  show 
that  the  cause  of  action  precedes  the  bringing  it.    Ibid. 

And  afler  verdict,  any  de&ult  of  this  nature  would  be  cured  by  st.  5  Geo.  S« 
c.  IS.  in  which  penal  actions  are  not  excepted.    Ibid. 

m 

(C  1 S.)    How  the  original  shall  be  recited. 

And  when  the  suit  is  upon  an  original,  the  original  shall  be  recited 
in  the  declaration  shortly. 

As  in  account,  annuity,  covenant,  debt,  detinue,  and  replevin,  (in 
which  actions  the  origind  is  a  sununons,)  the  declaration  shall  be  A' 
S^c.  sum^Juit  ad  respondendum  q.  de  placitOy  Sfc, 

And  in  actions  on  the  case,  ejectment,  tresspass,  &c  (where  the 
original  is  an  attachment,)  the  declaration  shall  be  A.  Sfc.  attach.  Jvit 
ad  respondendum  q,  deplacito. 

And  in  actions  upon  the  case,  &c.  where  the  writ  contains  the  case 
at  large,  the  writ  andentiy  was  recited  at  large  in  the  declaration. 
[Vide  2  Wils.  S94.] 

But  now,  by  rule  of  court,  the  declaration  ought  not  to  recite  all  the 
anginal,  but  it  is  su^cient  to  mention  the  nature  of  the  action,  as  A, 
tUtach.  fiat  ad  respondendum  q.  de  placito  transgressionis  super  casum. 

C.  Att  296. 
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So,  in  personal  actions  on  a  general  statute,  except  in  debt  C.  Att. 
296.     Per  nile  1654,  Mills,  26. 

So,  in  actions  upon  the  case,  or  a  general  statute  by  original  in  B.  IL 
C.  Att.  S57. 

The  originnl  recited  is  part  of  the  declaration,  and  therefore  in  tres- 
pass ;  if  the  writ  be  recited  to  be  vi  et  armisj  it  is  sufficient,  though 
that  be  afterwards  omitted.  R.  Lut  1509.  Vide  post,  (S  M  7. — 
C  86.) 

If  the  writ  for  taking  of  ^oods  says  pretii  or  ad  vaUntiam^  4*^., 'it  is 
"sufficient,  though  it  be  omitted  in  the  declaration.  R.  1  Sid.  150.; 
2  Cro.  654. 

If  the  writ  says  bona  et  cataUa  sua^  and  the  declaration  onuts  sua. 
R.  1  Sid.  187.     R.  Lutt  1509. 

But  a  vicious  recital  of  an  original  does  not  hurt  the  declaration,  if 
the  writ  itself^  upon  oyer,  be  not  Dad ;  as,  in  replevin  de  capt*  averiarwh 
for  averiarum.     R.  Sal.  701. 

(C  IS.)  Must  be  conformable  to  the  original. 

And  the  declaration  ought  to  be  conformable  to  the  writ.  Co.  Lit. 
808.  a. 

And  for  variance  between  the  count  and  the  writ,  the  defendant  may 
plead  in  abatement  Vide  Abatement,  (6. 8.)  And  see  there  for  what 
variance  a  plea  in  abatement  is  good. 

So,  a  material  variance  between  the  count  and  the  writ,  i^  error :  as, 
if  the  count  demands  more,  or  less,  that  the  writ,  as  where  the  writ  is 
quare  clausum  Jregity  the  count  quare  clausa.  R.  Cro.  El.  185.  Vide 
post,  (8M.  6.) 

When  the  whole  oriffinal  writ  was  spread  out  on  the  roll,  together  with 
the  count  thereupon,  if  a  variance  appeared  between  the  writ  anacount,  the 
defendant  miffht  have  taken  advantage  of  it,  either  by  motion  in  arrest  of 
judgment,  wnt  of  error,  plea  in  abatement,  or  demurrer.    2  Wils.  394. 

But  afterwards,  it  was  determined,  that  if  the  defendant  would  take  ad- 
vantage of  a  variance  between  the  writ  and  count,  he  must  demand  oyer  of 
the  writ,  and  plead  the  variance.    2  Wils.  85. 395. 

Which  now  he  cannot  do.    Vide  in  Abatement. 

And  the  court  frequently  permits  the  defendant  to  take  advantage  of  a 
variance  on  motion.    Turing  v.  Jones,  B.  R.  M.  34  Geo.  3.    5  T.  R.  402. 

Even  where  the  proceeding  are  by  btll,  a  variance  between  the  writ  and 
declaration  in  the  nature  of  the  action,  or  right  in  which  the  plaintiff  is  suing, 
is  a  ground  for  setting  the  proceedings  aside.    5  T.  R.  402. 

But  the  court  will  not,  on  motion,  permit  a  defendant  to  take  advan* 
tag^e  of  a  variance  between  the  sum  mentioned  in  the  ac  etiam  part  of  the 
latitat  and  the  declaration.    Ibid. 

The  court  will  not  set  aside  the  proceedings  for  irregularity  for  a  va- 
riance between  tlie  ori^nal  writ  and  the  declaration.  Spalding  v.  Mure, 
B.  R.  T.  35  Geo.  8.    6  T.  R.  363. 

The  defendant  must  take  advantage  of  an  irregularity  in  the  writ  before 
appearance.    Fox  v.  Money,  C.  P.  £.  38  Geo.  3.     1  Bos.  &  Pull.  Rep.  250. 

So,  if  the  writ  be  quare  clausum  Jregit  et  herbam  ibidem  conculcaoitf 

nd  the  count  omiXsf regit ;  for  then  the  count  omits  the  trespass  for  the 

entry  into  the  close,  which  was  in  the  writ     R.  per  two  J.  Ventri^ 

cont.  because  the  treading  down  the  grass  in  the  close  imports  an  entry 

into  it.     2  Vent  153. 

So, 
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So^  a  writ  in  replevin  de  avariis.  Sac*  a  count  de  equo,  R.  Cro.  El. 
S30.    7fxl.4.  Sl.b.     R.Lut.1181. 

In  trespass,  where  the  writ  was  puire  bona  et  eatalla  c«s«f^,  a  count  of  a 
cow  was  neld  bad.    Ld.  Raym.  4* 

So,  in  forger  of  fidsedeeds,  a  writ  of  divers  &1se  deeds,  and  a  count 
of  a  deed  of  feo£Bnent     S5  H.  6.  S7. 

If  a  writ  in  trespass  be  contra  pacem  nuper  r^is^  and  the  declaration 
contra pacem  r^isnunc*     11  H.  4. 15.    2  Ed.  4k.  24.  b. 

So^  a  writ  for  goods  ad  txdentiam  20/.,  declaration  ad  valentiam  40/L 
R.  Cro.  El.  308. 

So,  in  an  action  on  the  case  for  a  nuisance,  if  the  writ  be  for  raising 
a  yard,  and  the  declaration  adds,  dig^^ing  a  gutter.     R.  Cro.  El.  829. 

Soi,  in  debt,  if  the  writ  be  in  placito  debiii  102.,  and  the  plainti£f  de- 
clares for  20/.    R.  Cro.  EL  434. 

So,  if  a  writ  of  waste  be  against  the  defendant  ex  denusshne  A.,  and 
the  count  shows  a  feoffinent  to  B.,  who  ought  by  recovery  to  declare 
the  use  to  the  defendant,  it  is  bad;  for  it  ought  to  have  been  (as  ap- 
pears by  the  declaration)  ex  demissiane  B.     R.  Cro.  El.  722. 

If  the  writ  be  on  the  demise  of  the  predecessor,  and  the  count  on 
the  demise  of  himseli^  or  e  contra.    R.  1  Rol.  432. 

The  piaintiff  may  declare  qui  tarn  on  general  process.  3  Wils.  141.  2  Blk. 
722.  But  it  is  irregular  to  declare  in  one's  own  right  on  process  qui  tarn. 
4  Burr.  2417. 

A  declaration  must  agree  with  the  process  in  the  number  of  plaintiffir. 
1.  B.  &  P.  383. 

And  the  rule,  that  on  joint  bailable  process,  the  declaration  must  be  joint 
against  all,  is  without  an  exception.  1 M.  &  S.  55*  1  B.  &  P.  19.  Id.  49. ; 
though  the  writ  and  affidavit  describes  the  cause  of  action  to  be  several  as 
well  as  joint.  4  East,  589.  Smith,  285. ;  and  the  declaration  will  be  set 
aside  if  not  a^nst  all,  though  it  has'  been  taken  out  of  the  ofl^ce  by  those 
against  whom  it  was^tf  ed.  2  N.  R.  82. ;  and  not  merely  an  e)Loneretur  en- 
tered as  to  the  bail.  5  T.  R.  722.  But  in  nrocess  not  bailable,  the  plaintiff 
may  declare  separately  against  each  defenoant.  Ibid.  &  2  T.  R.  257.;  and 
the  insertion  in  the  process  of  the  name  of  one  not  named  in  the  affidarit  of 
debt,  does  not  make  the  declaration  against  the  other  defendant  alone  irre- 
gular. 2  N.  R.  98.  But  where  a  defendant  is  held  to  bail  on  a  writ  issued 
against  himself  and  another,  and  the  plaintiff  declares  against  one  only,  the 
court  will  set  aside  the  declaration  and  subsequent  proceedings.  I  Mars* 
274.  In  bailable  process,  however,  against  two,,  with  ac  etiam  against  the 
latter  solely,  though  the  sheriff  may  arrest  both.  7  Taunt.  458.  1  Moore, 
147. 

The  omission  of  the  words  in  ^  declaration,  by  original,  and  thereupon 
the  plahitiff  complains,  is  so  far  informal,  diat,  although  the  defendant  can- 
not Uiefefore  demur,  the  court  will  compel  their  insertion.    1 B.  &  P.  366. 

The  extent  and  meaning  of  a  special  plea  is  to  be  collected  from  the  in- 
troduction.   6  T.R.  565. 

If  the  general  issue  and  special  plea  be  pleaded,  and  the  latter  commenc- 
ing as  an  answer  to  part  only  of  the  demand,  answers  the  whole ;  it  is  bad  on 
special  demurrer.    2  B.  &  P.  427* 

qC  14.)  When  a  variance  shall  be  aided. 

And  a  material  variance  is  not  aided  by « verdict  R.  Cro.  £1.  185. 
829.  330.  722.  R.  2  Vent  153.  Per  Powell  ace,  but  Treby  cont. 
Lttt.  1181.    Vide  Amendment,  (D  18.) 

But  misprision  of  oue  original  for  another,  as  summoned  for  at- 
tached. 
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tached,  is  only  fonn,  and  aided  by  verdict.  Semb*  2  Cro*  108.  Cro. 
Car.  91.     4  Mod.  246. 

In  an  action  on  the  case,  if  the  writ  is  recited  summonit  instead  of  attach. 
it  is  well.    Brown  v.  Morgan,  M.  4  Geo.  2.    Fort.  341. 

So,  on  debate,  in  the  case  of  a  member  of  parliament.  Lockyer  ▼.  Chet- 
wynd,  inC.B.    Fort.  341. 

So»  if  the  original  be  certified  in  one  county,  where  the  action  was 
in  another,  it  shall  not  be  intended  the  original  in  the  same  cause,  but 
rather  that  there  was  no  original,  and  this  is  aided  by  the  statute.  R. 
2  Cro.  655.  674.    Vide  Amendment,  (D  8.) 

Or,  of  another  term,  or  between  other  parties.  R.  Cro.  Car.  327. 
R.  3  Mod.  136. 

Special  original  m  L.  plaintiff  declares,  in  M. ;  defendant  takes  the  decla- 
ration out  of  the  office;  plaintiff  sues  out  new  original  inM.:  proceedings 
shall  not  be  set  aside.    Barnes,  415. 

So,  if  the  original  recited  in  trespass  be  only  for  one  day,  the  decla- 
ration for  trespass  on  several  days.     R.  4  Mod.  246. 

If  the  original  certified  was  such  as  the  defendant  was  outlawed  upon ; 
for  then  the  plaintiff  may  declare  upon  that  or  upon  a  new  original. 
R.  Jon.  442,  3. 

So,  if,  upon  no  original  being  assigned  for  error,  diminution  be  al- 
leged, whereupon  the  custos  brevium  certifies  an  original  of  the  term  in 
which  the  placita  is  entered,  which  is  a  variance :  it  may  be  suggested, 
that  there  is  another  original  in  the  same,  or  a  precedent  term,  and 
there  shall  be  another  certiorari  for  it.     R.  1  Sal.  267. 

So,  on  a  certiorari  for  an  original,  the  continuances  ought  not  to  be 
returned.     1  SaL  269. 

Otherwise,  if  it  be  only  a  misprision,  or  small  variance  in  the  name 
of  the  party,  or  in  the  time^  between  the  original  certified  and  the  de- 
claration.   Vide  Amendment,  (D  8,  9.) 

In  action  for  a  false  return,  if  declaration  sets  forth  a  fieri  Jada*^  and  a 
warrant  to  levy  so  much,  which  he  had  recovered  against  A.,  and  Uie  war- 
rant is,  to  levy  of  the  goods  of  A.  so  much  as  he  nad  recovered  against 

-^- ,  (omittmg  the  name,)  it  is  good,  the  fieri  Jacias  being  right.    King 

V.  Morris,  T.  5  Geo.  2.    Str.  909. 

(C 15.)  What  variance  is  not  fatal :  Special  count  upon  a 

general  writ. 

So,  a  special  count  upon  a  general  writ^  is  good.  Vide  Abatement, 
(G8.) 

As,  in  assize  de  libero  tenementOf  if  the  plaintiiF  is  made  de  quatuor 
acris  saliceti  commun.  estooerioTf  and  of  several  rents.    R.  8  Co.  47,  8. 

In  assize  of  firequent  distress,  if  the  plaint  is,  that  he  was  so  often 
distrained  that  he  could  not  manure.     8  Co.  50.  b. 

If  a  capias  be  generally  at  the  suit  of  the  plaintiff,  and  the  dedarstion 
qui  iam^  it  is  well  enough.    2  Bl.  722. 

In  quare  impedit  for  the  king  pnesentare  ad  ecclesiam  qua  ad  nostram 
spectat  donationem  generally,  count  may  be  special,  qua  spectat  ratione 
prarogative  sua  regies.  R.  and  aff.  in  pari,  on  a  special  demurrer  for  that 
cause.     Ca.  Pari.  164*. 

In  quare  imp.  prasentare  ad  ecclesiam  generally,  the  count  may  show 
that  he  has  only  two  turns,  &c.     5  Co.  102.  b. 

So,  a  variance,  by  the  addition  of  a  thing  not  material,  is  not  &tal : 
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as,  io  trespass  for  fui  assault  and  battery,  the  plaintiff  declares  that  the 
defendant  struck  the  horse  on  which  the  plaintiff  rode,  per  quod  the 
plaintiff  fell ;  the  variance  between  the  writ  which  speaks  only  of  the 
battery  of  himself,  and  tlie  count  which  speaks  also  of  the  battery  of 
the  horsey  is  not  material ;  for  the  stroke  to  the  horse  is  only  induce- 
ment to  the  battery  of  the  plaintiff  himself^  and  not  alleged  as  the 
ground  of  the  action.     R.  Mar.  PL  107. 

In  an  action  for  non-residence^  *the  parish  was  stiled  in  the  declaration 
Saint  Ethelburg;  evidence  that  the  real  name  was  Saint  Etfaelburga;  held  a 
fatal  variance.    Wilson  v.  Gilbert,  C.  P.  M.    41  Geo.  3.   2  Bos.  &  Pull.  281. 

So,  a  variance  as  to  damages  between  the  writ  and  the  declaration  is 
not  material.     R.  2  Cro.  128.  629.     Vide  post,  (C  84.) 

Qfiare  dausum  Jregtt  against  two,  and  a  declaration  against  one,  holden 
r^:ular.    Spencer  v.  Scott,  C.  P.  E.   37  Geo.  S.    1  Bos.  &  Pull.   Rep.  19. 

In  process  not  bailable,  if  the  writ  be  joint  and  the  declaration  several,  it 
is  regular :  secus^  in  bailable  process.    Ibid.  p.  49. 

If  process  be  sued  out  in  the  name  of  two  plaintiffi,  and  declaration  be 
delivered  in  the  name  of  one  only,  it  is  bad.  Rogers  v.  Jenkins,  C.  P.  H. 
39  Geo.  3.    Ibid.  383. 

Writ  sued  by  plaintiflb  as  executors,  and  declaration  bv  them  in  their  own 
right,  held  a  sufficient  variance  for  discharging  the  defendant  out  of  cus- 
tody on  filing  common  bail.  Douglas  v.  Irlam,  £  R.  M.  40  Geo.  3.  8  T.  R. 
416. 

So,  if  the  writ  be  **  in  a  certain  plea  of  trespass  on  the  case  on  promises," 
and  the  declaration  be  in  debt  for  goods  sold  and  delivered^  &c*  K^rr  v. 
Sheriff,  C.  P.  H.    41  Geo.  3.    2  Bos.  &  Pull.  358. 

(C  16.)  Pledges  found  upon  a  declaration. 

The  plaintiff  in  B.  R.  or  C.  B.  ought  to  find  pledges  de  prosequendo : 
for  if  he  be  nonsuit  he  shall  be  amerced.    2  Cro.  .414. 

And  be  must  find  them  on  a  bill,  where  the  dBXLs&siyecerit  te  secur, 
&C.  is  not  inserted,  as  well  as  upon  an  original. 

So,  an  attorney  ought  to  find  them,  though  he  sues  by  attachment 
of  privil^e,  where  such  clause  is  not  inserted.  R.  Dy.  288.  a.  R.  Cro. 
Car.  92.     Hut.  92.     R.  2  Lev.  39. 

When  pledges  shall  be  found  in  replevin.    Vide  post,  (3  K  5.) 

The  nature  of  pledges.    Vide  Bail  (A  —  C). 
•  They  shall  be  round  in  debt  qui  tarn.     1  Lev.  123. 

But  the  king  or  an  in&nt  doth  not  find  pledges ;  for  they  ought  not 
to  be  amerced.  8  Co.  61.  b.  R.  Cro.  Ca.  16L  4  Inst.  180.  2  Leo. 
185. 

So^  they  are  not  found  on  an  information.  R.  I  Lev.  123.  But 
the  st  4  &  5  W.  &  M.  18.  requires  security  to  be  ffiven  for  costs. 

And  the  pledges  shall  be  found  on  aie  purcnase  of  the  writ  in 
chancery.     R.  2  Cro.  414.     3  Bulstr.  279. 

Or,  before  the  sherifl^  who  may  refiise  to  execute  the  writ,  and  re- 
turn no  pledges  found.     2  Cro.  414. 

Yet  he  may  execute  the  writ  before  pledges  found,  if  he  pleases. 
2  Cro.  414. 

For  it  is  sufiicient  if  they  are  found  at  any  time  pending  the  plea. 
2  Cro.  414.     Mar.  46.     4  Inst  180.    Jon.  177. 

At  any  time  before  judgment,  though  it  be  in  appeal.  R.  2  Jon.  154. 
Cont.  in  appeal.     2  Sho.  159. 

And 
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And  after  iudgment  and  error  brought,  want  of  pledges  may  be 
amended  bv  the  sheriff.     R.  3  Lev.  5^5. 

The  pledges  are  usually  entered  on  the  bill  or  declaration  at  the  end 
of  the  count.     Dy.  288.  a.     4  Inst.  180. 

And,  if  no  pledges  were  found,  it  was  error  by  the  common  law. 
R.  2  Cro.  414.  R.  Dy.  288.  a.  R  3  Bui.  61.  R  Mar.  pL  40.  Cro. 
Car.  594. 

And  the  omission  was  not  aided  by  the  sL  18  EI.  13.  2  Cro.  414. 
3  BuL  278.  R  Cra  Car.  92.  But  Hut.  92.  makes  a  quare.  Ace. 
•1  Sid.  84.  Per  two  J.  Windh.  cont  Ray.  51.  R  Dy.  288.  a.  in 
ntfff.  Jon.  m. 

'the  omission  is  substance.     R.  3  Lev.  39. 

But,  if  there  be  no  original,  that  is  aided,  and  the  pledges  are  to  be 
entered  on  the  original ;  and  therefore  want  of  pledges  is  no  error  when 
there  is  an  origind  wanting.     R.  1  Sid.  84.    R  Jon.  177* 

And  by  the  st  16  &  17  Car.  2.  8.  after  verdict  no  judgment  shall 
be  stayed  or  reversed  in  the  courts  of  Westminster,  county  palatine,  or 
grand  sessions  of  Wales,  because  no  pledges,  or  but  one,  are  returned 
on  the  oniginaL 

And  by  the  st  4  &  5  Ann.  16.  no  exception  shall  be  taken  for  de- 
fault oir  entering  pledges  on  the  biU  or  declaration,  unless  it  be  specially 
shown  for  cause  of  demurrer. 

On  demurrer,  and  for  cause  that  no  pledget  are  on  the  writ,  or  men- 
tioned in  the  declaration,  judgment  mro  juer.^  for  he  may  enter  pledges  at 
any  time  before  judgment.  Mansfield  v.  Kichman,  P.  2  Geo.  2.  Fort.  3S0« 
Barnes,  168.    3  T.  R.  157. 

On  special  demurrer,  for  that  declaration  is  without  pledges,  if  the  paper 
book  with  pledges  added  is  delivered  to  defendant,  and  he  does  not  take 
notice  of  it ;  it  is  a  waiver  of  the  irregularity,  1uid  he  is  too  late,  when  it  is  set 
down  for  arj^ment.    UmfreviUe  v.  Lock,  M.  10  Geo.  2.    B.  R.  H.  315. 

On  special  demurrer,  on  action  by  bill,  and  for  cause,  no  pledges; 
plaintiff  may  have  leave  to  amend  and  add  pledges.  Watson  v.  Ricnardson, 
T.  21  &  22  Geo.  2.    1  Wis.  226. 

So,  if  pledges  are  omitted,  after  error  brought  for  it  and  assigned, 
the  court  will  permit  pledges  to  be  entered.    R.  3  Lev.  361. 

Want  of  pledges  cannot  be  taken  advantage  of  in  error,  though  the  judg- 
ment was  by  default.    How  v.  Denm,  T.  2  Geo.  3.    2  Wils.  142. 

The  omission  of  pledges  at  the  end  of  a  declaration  in  K.  B.  is  not  demur* 
rable.    3  T.  R.  157. 

So,  if  an  infimt  attains  his  fiill  age  before  judgment,  and  no  pledges 
appear  to  be  entered,  it  is  not  error ;  for  if  ^edses  were  necessary 
when  he  came  of  age,  they  might  have  been  entered  before  his  age  on 
the  writ    R-  Jon.  1 77. 

(C 170  Count,  or  declaration,  must  have  certainty. 

And  the  count  in  every  court  ought  to  have  certainty  and  truth. 
Co.  Lit.  303.  a.     PI.  Com.  84.  122. 

And  the  certaintv  ought  to  be  such,  that  the  court  may  cpve  judg- 
ment upon  it,  the  defendant  answer  to  it,  and  a  good  issue  lie  joined 
thereon.    (Vide  Co.  Lit.  303.  a.    PL  Com.  84.) 

There  are  three  kinds  of  certainty;  1.  to  a  certain  intent  in  general: 
2.  to  a  common  intent :  3.  to  a  certain  intent  in  every  particular.    The  last 

is 
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u  rejected  in  all  cascsy  as  partaking  of  too  much  subtlety ;  the  second  is  suf- 
ficient in  defence ;  the  first  is  required  in  a  charge.    Cowp.  682. 

Certainty  to  a  certain  intent  in  general  means,  what,  upon  a  fair  and 
reasonable  construction,  may  be  called  certain,  without  recurring  to  possible 
facu.    Dougl.  159. 

Certainty  to  a  common  intent  is  sufficient  in  pleas  in  bar.    Ibid.  158. 

Certainty  to  a  certain  intent  in  general  is  all  that  is  requisite  in  counts, 
replications,  and  indictments,  and  returns  to  writs  of  fnanaamus  and  habeas 
corpus.    Ibid.  159. 

Certainty  to  a  certain  intent  in  every  particular  is  necessary  in  estoppels. 
Ibid. 

If  there  be  any  difference  in  point  of  certainty  required  between  a  civil 
and  a  criminal  proceeding,  the  rule  holds  most  strictly  with  the  latter. 
4  M.  &  S.  168. 

(C  18,)  Certainty  of  parties. 

And  therefore  the  parties,  demandant  or  plaintiff  tenant  or  defend- 
ant, ought  to  be  well  named. 

If  the  plaintiff  sue  the  defendant  by  a  wrong  christian  name,  and  tlie  de 
fendant  appear  by  his  ri^ht  name,  the  plaintiff  may  declare  against  him  by 
such  right  name ;  otherwise,  if  the  plaintiff  file  common  bail  for  him,  accord- 
ing to  the  statute,  by  his  right  name.    3  T.  R.  61 1 . 

What  shall  be  a  misnomer  of  the  plaintiff  or  defendant.  Vide  Abate- 
ment, (E.  18,  19.  —  F.  17, 18,  &c) 

"Wlien  the  omission  or  mistake  of  the  name  of  a  party  vitiates  the 
coont  or  not.     Vide  Action  on  the  Case,  (H.  2.) 

Any  yariation  in  the  name  of  a  corporation  is  fatal ;  as,  Austrialia  for 
Australia.    Tundl  v.  Aynsworth,  M.  1  G.  2.    Str.  787.     Ld.  Raym.  1515. 

If  a  declaration  by  A.  B.  shows  a  tide  cuidam  A.  B.,  it  cannot  be 
intended  to  be  the  plaintiff.     R.  2  Lev.  207. 

If  it  charges  quod  pnedict.  A.  B.  depostdtj  where  two  of  the  same  name 
are  mentioned  before,  it  shall  not  be  intended  to  be  the  deJEendant 
R.  Cro.  EL  267. 

But  where  there  is  mention  of  a  manor  or  name  before  expressed,  it 
shall  be  intended  the  same,  though  pradict.  is  oihitted.    R.  2  Cro.  192. 

If  plaintiff  and  defendant  have  the  same  name,  if  it  appears  on  the  record 
which  isHrhich,  as  an  oifer  of  a  bond  from  A.  B.  of  C«  to  A.  B.  of  D.,  and 
the  declaration  begins  A.  B.  of  C.  was  summoned,  &c. ;  it  is  sufiicient, 
though  the  addition  is  not  repeated  again.  Conner  v.  Conner,  T.  8  G.  3. 
2  Wib.  386. 

The  alias  diet,  must  be  in  the  same  language  as  in  the  deed.  Barnes,  241. 

(C  19.)  Certainty  of  time. 

So,  the  dme  of  a  matter  charged  in  the  declaration  ought  to  be  cer* 
tainly  alleged ;  and  therefore  in  assumpsit^  if  the  plaintiff  omits  the  day 
when  the  promise  was  made^  it  is  bad.     YeL  94. 

So,  in  trover,  if  he  omits  the  time  of  the  conversion.     Cro.  EI.  97. 

If  he  declares  on  a  lease  for  years  made  to  him,  he  ought  to  show  the 
day  when  the  lease  was  made.    PI.  Com.  24.  a. 

So,  in  all  cases  where  the  day  or  time  is  issuable.     PL  Com.  24. 

A  negative  averment  need  nOt  be  alleged  with  time  and  place.  5  T.  R. 
607. 

So,  the  time  of  every  ihct,  material  to  maintain  the  declaration, 
ought  to  be  alleged :  as,  in  trover,  the  time  of  the  conversion  as  well 
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as  tlie  time  of  tlie  possession  by  the  plaintiff,  and  of  the  finding  by  the 
defendant,  ought  to  be  alleged.  R.  for  the  conversion  is  material  and 
traversable.     Cro.  El.  97,  98. 

In  rescous  of  a  distress  for  rent,  the  days  of  payment  for  the  rent 
ought  to  be  alleged.     Kitt.  227.  a. 

In  trespass  for  detaining  his  servant,  the  plaintiff  ought  to  show  the 
time  of  his  retainer.     PL  Com.  24.  a. 

'*  That  the  defendant,  on  the  sixth  of  May,  and  on  divers  other  days  and 
times  between  that  day  and  the  commencement  of  the  suit,  assaulted  the' 
plaintiff,"  is  bad.     Cowp.  828. 

In  assigning  a  breach  upon  a  covenant,  it  is  well  to  say,  that  the  defend- 
ant on  divers  days  and  times  did  acts  in  breach  of  the  covenant.  R.  Ld. 
R.  478. 

But  in  an  action  on  a  penal  law,  different  offences  must  be  stated  distinctly ; 
alleging  that  the  defendant  on  divers  days  and  times  committed  offences, 
would  be  bad.    D.  Ld.  R.  479. 

If  the  defendant  pleads  a  release,  he  ought  to  show  the  day  of  the 
making  of  it.     PL  Com.  31.  a. 

Soy  if  no  time  be  alleged  but  after  a  (viz.),  and  the  time  there  men- 
tioned be  repugnant,  bv  reason  of  which  the  viz.  shall  be  rejected,  then 
the  declaration  is  bad  for  want  of  time.     Lut.  201.     Vide  infra. 

If  the  defendant  pleads  a  fact  which  is  traversable,  but  not  local,  he 
ought  to  all^  it  to  be  at  the  time  and  place  mentioned  in  the  decla- 
ration.    R.  Lut  14. 

If  the  declaration  state  a  corrupt  contract  made  the  21st  December,  1774, 
givine  day  of  payment  to  the  2Sd  of  December,  1776,  and  issue  be 
joined  on  it;  evidence  of  a  contract  on  the  23d  of  December,  1774,  for  two 
years,  will  not  support  the  issue.    Cowp.  671. 

But  it  is  sufficient  if  the  time  be  in  the  declaration,  though  it  be  not 
in  the  writ  recited  by  the  declaration.    Vide  ante,  (C.  12.) 

Or,  if  a  thing  may  be  coupled  to  a  time  before  alleged :  as,  in  tres- 
pass quare  clausum  fregit  et  adtunc  et  ibidem  insult,  fectt  et  eistam  cepii^ 
It  is  good,  though  no  time  is  repeated  for  the  taking  of  the  chest. 
R.  2  Cro.  448. 

On  information  in  debt  for  duties  on  good  imported  in  May,  evidence  may 
be  given  of  several  importations  at  several  times.  Att.-gen.  v.  Hatton,  H. 
1728,  Bunb.262. 

On  information  in  debt  for  nonpayment  of  duties,  evidence  may  be  given 
of  an  importation  several  years  before  the  time  laid ;  but  the  court  will,  on 
application,  confine  the  evidence  to  a  certain  time.  Att.-gen.  v.  Weeks, 
M.1726,  Bunb.22S. 

In  assumpsit  J  if  it  be  allef;ed  that  A.  determined  quod  predict. 
100  guineasyii^.  vatoris^  S^c.  viz.  apud  S.  R.     Lut  487. 

Or,  if  time  be  all^^ed  to  a  thing  tantamount;  as,  in  trover,  if  the 
plaintiff" shows  a  time  of  request  and  refusal  to  deliver,  though  no  day 
of  conversion  be  alleged,  it  is  sufficient;  for  a  refusal  to  deliver  on  re- 
quest amounts  to  a  conversion.     R.  Cro.  Car.  262. 

So,  to  a  negative  matter  no  time  need  be  dleged.     PI.  Com.  24.  a. 
So,  in  real  actions,  no  certain  time  is  necessary,  for  tempore  pacisj 
tempore  dam,  reg.  nunc,  or  nuper  reg.  is  sufficient.     R.  Sal.  561. 
So,  in  quare  impedit.     Ibid. 

And,  if  a  more  certain  time  is  mentioned,  it  is  not  material  or  trfr- 
versablcL    Ibid. 

So, 
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Soy  it  IS  suffidenfy  tiiough  it  be  iraparieotly  ^l^ed :  as,  in  trover,  if 
the  plaintiff  says  that  he  was  possessed  9th  .May,  of  goods  and  lost 
them,  and  postea^  sciL  1st  May,  converted  them,  it  is  good,  though 
the  conversion  is  alleged  to  be  before  the  loss ;  for  postea  is  sufficient, 
and  the  day  shall  be  rejected,  being  after  the  sciL  and  repugnant. 
It.  2  Cro*  428. 

So,  in  covenant,  if  plaintiff  declares  on  articles,  dated  30th  September, 
5  G.  (which  is  1718,)  and  then  says,  postea^  scil.  Ist  May  1718 ;  this  9ciL 
shall  be  rejected,  as  inconsistent,  and  then  it  will  stand  that  he  covenanted 
the  SOth  September,  and  postea  committed  the  breach.  Hayman  v.  Rogers, 
M«  6  G.     Str.  232. 

If  plaintiff  declares  against  tlie  parson,  that  he  left  his  tithes  on  his  field, 
per  quod  he  lost  the  use  of  that  part  under  the  cocks,  from  20th  August,  the 
time  of  cutting,  to  20th  December,  it  is  well  enough,  though  the  parson 
was  not  obliged  to  carry  them  away  on  the  20th  August;  for  the  jury  may 
apportion  the  time,  or  the  plaintiff  release  it.  South  v.  Jones,  M.  6.  G. 
Str.  216. 

Or,  in  trespass  in  Michaelmas  term,  for  an  assault  18th  October,  and 
imprisonment  for  twenty-five  weeks,  which  is  long  after  action  depending, 
Webb  V.  Turner,  T.  11  Geo.  2.    Str.  1095.    Andr.  250. 

Debt  on  bond  for  not  performing  award ;  plea  that  arbitrators  did  not 
make  award  on  or  before  21  st  May.  Replication,  tliat  arbitrators;  after 
making  bond,  and  before  exhibiting  plaintifirs  bill,  to  wit,  on  2l8t  Mav,  did 
make  award ;  this  is  a  sufficient  allegation.  R.  on  special  demurrer.  Bissex 
V.  Bissex,  T.  5  Geo.  3.    3  B.  M.  1729. 

So,  in  ejectment,  if  the  plaintiff  declares  on  a  lease  3  Maii^  virtute 
agus  he  entered  and  was  possessed,  till  the  defendant  postea  sciL  1  Maii^ 
ejected  him,  the  day  after  the  sciL  is  r^ugnant,  and  shall  be  rejected ; 
for  it  is  sufficient  that  he  entered  vffft^^  dimissionis  et  postea  ws^  ejected. 
R.  2  Cro.  96.  But  this  judgment  was  disapproved  by  the  Ch.  J.  1  Sid. 
8.  R.  ace  2  Cro.  186.  662.  454.     R.  2  Bui.  29. 

So,  if  there  was  a  blank  for  the  day.     R.  2  Cro.  312. 

So,  if  a  man  pleads  that  before  the  obligation,  saL  1  Oct.  and  the  ' 
day  mentioned  is  after  the  obligation,  it  shall  b^  rejected  as  repugnant, 
after  a  demurrer,  as  well  as  aror  verdict     R.  1  Lev.  194. 

But,  if  by  the  rejection  of  a  day  impossible  or  repugnant,  no  time 
appears  when  the  &ct  was  done,  it  is  bad :  as  in  assumpsit^  if  the  plain- 
tiffdeclares  on  an  iudeb,  assumpsit  and  then  adds  another  count,  which 
begins  rum^.  etiam  deft,  postea^  sciL  1  Maii^  (which  day  is  before  the 
time  alleged  in  the  first  count,)  this  is  bad ;  for,  if  the  day  after  the 
scU.  is  rejected,  no  time  appears  for  the  promise  in  the  second  count. 
R.  after  verdict     Yel.  94. 

So,  if  the  jury  find  a  lease  made  1  Maii  habend,  a  die  dat.^  virMe 
agus  plaintiff  €0^m  1  Maii^  was  possessed  quosq.  defendant  postea  (viz.) 
eodem  1  3fa«,  ejected  him,  it  is  bad ;  for  if  the  day  after  the  postea  is 
rejected,  no  time  appears  when  the  ejectment  could  be,  for  postea  does 
not  import  that  the  ejectment  was  after  the  lease  commenced,  which 
did  not  commence  till  the  2d  May.     R.  after  verdict,  1  Sid.  8 . 

So,  by  the  stat  16  and  17  Car.  2.  8.,  B&er  verdict  judgment  shall 
not  be  stayed,  or  reversed,  for  a  mistake  of  the  day,  month,  or  year 
in  any  declaration,  &c.  where  the  right  day,  month,  or  year  m  the 
same,  or  any  preceding  writ,  plaint,  roll  or  record,  b  once  truly 
allied.    Vide  Amendment,  (K  1,  2.)  ^ 
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So,  if  the  day  alleged  be  impossible,  or  after  the  trial,  it  shall  be 
aided  after  verdict  R.  8  W.  S.  Wall  v.  Duke,  (Vide  Ca.  B.  R.  105.) 
R.  M.  8  W.  S.  B.  R.  Blackall  ▼.  Heall,  (Com.  12.  Carth.  389. 
5  Mod.  286.     Ca.  B.  R.  102.)    Vide  post,  (3  M.  6.) 

But  before,  the  omission  of  time  to  a  material  tact  was  not  aided  by 
^  a  verdict.  R.  ul  dicitur  Cro.  EL  97,  98.  Per  two  J.,  but  three  cont. 
Cro.  El.  877. 

Where  time  is  laid  under  a  sciUcet,  it  does  not  vitiate ;  as  if  in  debt  on 
bond,  defendant  pleads  payment  before  the  day.  Cowne  v.  Barry,  M. 
7  Geo.  2.   Str.954. 

(C20.)  Certainty  of  place. 

So,  in  a  declaration,  a  certain  place  ought  to  be  alleged,  where 
every  &ct  material  and  traversable  was  done.  Vide  Kit  226.  Vide 
ante,  (C  19.) 

In  what  county  an  action  shall  be  alleged,  vide  Action,  (N  1,  2,  3.) 

As,  in  trover,  a  place  of  conversion  ought  to  be  alleged.  R.  Cro. 
El.  78.  97. 

So,  in  ejectment  the  place  is  material.  Boddy  v.  Smith,  T.  10  G.  Str. 
595. 

So,  in  trespass  for  taking  of  com,  if  the  defendant  justifies  for  tlie 
toll  of  grain  brought  to  market  to  be  sold,  and  sold,  the  place  of  sale 
ought  to  be  alle^^  and  it  shall  not  be  intended  sold  in  the  market, 
unkss  it  be  so  said.     R.  Lut.  1501. 

In  debt  on  a  bond,  the  plaintiff  ought  to  count  where  the  bond  was 
made,  though  it  be  without  a  date. 

In  debt,  me  description  of  the  place  is  not  material ;  in  trespass  it  is. 
Oau  V.  Machin.    T.  10  Geo.  Str.  595. 

So»  in  an  action  on  the  case^  that  the  defendant  holds  land  in  A. 
,  raiione  ctffus  he  ought  nmndare^frssaSf  he  must  show  in  what  place  the 
ditches  are.     Kit  226. 

So,  if  in  debt  on  an  obligation  against  an  heir,  the  defendant  pleads 
riensper  discentj  and  the  plaintiff  replies  (issetSj  if  he  does  not  allege  a 
place  where  the  assets  are,  it  is  error.     R.  2  Cro.  503. 

So^  in  an  action  on  the  case  for  abusing  a  horse  in  a  journey,  which 
was  hired  of  S.  at  P.,  he  ought  to  allege  tne  place  where  he  was  abused. 
Semb.  Ray.  187. 

So,  in  covenant,  if  the  plaintiff  alleges  a  breach  by  sentence  in  the 
spiritual  court,  he  ought  to  allege  the  place  where  the  spiritual  court 
was  held,  and  if  the  place  of  the  spiritual  court  when  the  proceedings 
commenced,  be  mentioned,  it  is  not  suflScient;  for  it  shall  not  be  in- 
tended to  have  continuance  in  the  same  place,  iH  it  is  not  alleged.     R. 

Lut.  305. 

So,  in  an  action  on  assumpsit^  a  place  of  the  performance  of  the  iact, 
averred  to  have  been  done  as  the  consideration  of  the  promise,  ought 
to  be  alleged.     R.  Sho.  50.     Sal.  22. 

So,  in  an  indictment  against  a  miller,  for  substituting  other  meal,  a  venue 
must  be  laid  to  the  receipt.    4  M.  &  S.  214. 

As,  if  the  consideration  be,  that  he  consents  to,  and  does  not  hinder 
a  marriage;  he  ought  to  allege  a  place  of  consent.     R.  2  Lev.  227* 

So,  in  a  plea,  there  ought  to  be  alleged  a  place  for  every  fact,  which 
b  triable  and  traversable.    Lut  1466. 

And 


Count.  49 

And  therefore  if  the  defendant  pleads  a  release,  he  ought  to  allege 
a  place  where  it  was  made.  R.  Lut.  li^S.  1501-  R.  Crp.  £1.  66. 
78,  98.     R.  H.  4  Ann.  in  C.  B.,  Barker  v.  Palmer.     (Coixi.  141.) 

So,  in  a  replication ;  for  if  the  defendant  pleads,  that  being  an  at* 
tomey  of  C.  B.  he  ought  not  to  be  sued  elsewhere  without  his  consent^ 
if  the  plaintiff  replies  that  he  did  consent,  and  does  not  allege  a  place 
for  a  venue,  it  will  be  bad.     R.  Sal.  4. 

Replication  to  a  plea  of  ne  ungues  accoupUf  stating  a  marriage  at  Edin- 
burgh, in  Scotland,  without  laying  any  venue  in  England,  is  unobjectionable* 
2  H.  B.  145. 

And  there  ought  to  be  a  certain  place  alleged,  where  the  fact  was 
traversable,  though  the  issue  be  on  another  poinu     2  Leo.  22. 

And  if  there  be  not,  it  is  error ;  for  it  prevents  the  defendant's  taking 
issue  on  it.     Ibid. . 

Venue  may  be  laid  jn  either  of  two  counties  in  which  facts,  equally  essen- 
tial, happened.    2  T.  R.  241.    7  T.  R.  583. 

Thus,  in  an  action  for  driving  a  distress  out  of  the  county,  the  venue 
nu^  be  laid  either  in  the  county  from,  or  in  that  into  which  it  was  driven. 
2  Taunt.  252. 

And  where  the  cause  has  arisen  in  foreign  parts,  the  cause  maybe  laid  as 
arising  in  England.    Cowp.  177. 

In  torts  arising  out  of  contracts,  the  venue  should  be  laid  in  the  place 
where  the  injury  is  received.    4  Taunt.  729. 

But  no  place  is  necessary  for  a  thing  which  is  only  inducement* 
R.  PL  Com.  190.b. 

So,  two  places  for  the  same  fact  is  bad.     R.  Dal.  106. 

The  place  alleged  ought  to  be  the  county  and  the  parish,  hamlet^  or 
other  known  place  in  the  same  county.     Cro.  £1.  260. 

It  is  sufficient,  if  the  county  be  in  the  margin,  and  the  declaration 
only  mentions  the  county  aforesaid.     Vide  infra. 

But,  a  fact  alleged  in  a  hundred  only,  is  bad.     Cro.  El.  260. 

Or,  in  a  ward  only ;  for  it  is  in  the  nature  of  a.  hundred.  R.  Cro. 
EL  260. 

Or,  in  a  county  only,  without  naming  a  parish,  vill,  hamlet,  or 
known  place  in  the  same  county.     R.  after  verdict.  Hob.  89.     R. 

2  Cro.  150.     R.  1  Sid.  178. 

It  is  now  suflScient  to  state  a  county,  without  a  parish.    3  M.  &  S.  148. 

Or,  the  manor  of  S.,  without  saying  in  what  county.     R.  2  Cro.  27. 

Or,  at  Whitehall,  Tower-hill,  8cc.    Semb.  1  Vent*  11 9. 

So^  if  the  county  be  in  the  margin,  and  the  declaration  alleges  a  fact 
at  H.  in  the  county  aforesaid,  it  is  sufficient;  for  it  shall  be  referred  to 
the  county  in  the  margin.     2  Cro.  96.     R.  2  Cro.  618. 

Though  another  county  be  mentioned,  .by  way  of  recital,  in  the 

declaration  before.    R.  Cro.  £1.  436.    Cont.  Cro.  £1. 101.  311.  R.  Cro. 

ace  EL  465. 
"  Hie  county  aforesaid'*  always  refers  to  that  in  the  margin.    2  Blk.  847. 

3  Wils.  339. 

And  the  venue  in  the  margin  may  aid,  but  cannot  vitiate.    3  T.  R.  387. 

And  in  an  indebitatus  count,  the  venqe  laid  at  the  beginning  pervades  the 
whole.    2T.R.  28. 

So,  it  is  sufficient,  if  the  declaration  says,  that  the  house  demised  is 
situate  in  et  super  acclivitat.  de  H.     R.  per  three  J.  2  Vent.  272. 

But,  in  an  inferior  court,  if  the  taking  be  allied  at  A.,  it  shall  not 
Vol.  VI.  E  ^ 
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be  intended  .to  be  within  the  jurisdiction,  though  the  court  be  in  the 
margin.     R.  2  Cro.  96. 

So,  if  an  addition  be  of  the  parisli  of  A.,  without  saying  in  what 
county,  it  is  not  good,  though  the  county  be  in  the  margin.  R.  2  Cro.^ 
167. 

If  it  be  coupled  with  a  place  alleged  before,  or  after ;  as  in  debt  for 
nonpayment  of  100  gumeas,  pursuant  to  the  judgment  of  A.,  and 
that  the  aforesaid  100  guineas  are  of  such  a  value,  viz.  apud  N.^ 
though  no  place  is  alleged  where  the  judgment  of  A.  was  given,  it  is 
good,  being  coupled  with  the  value  of  the  guineas.     R.  Lut.  487* 

So,  in  trespass,  qiiare  ismren.  frrgit^  et  cuniculos  Jugavii^  without 
saying,  ibidcni^  is  good. 

So,  in  an  indictment,  quod  intravit  et  disseisivitj  without  sayings 
adtunc  et  ibidem.     R.  2  Cro.  41. 

In  trover,  qtiod  navem  diripuitj  nee  non  bona  asportavit  et  canvertit* 
R.  Sho.  180. 

In  debt  on  a  bond  to  pay,  if  A.  dies  l)efore  the  1st  of  May,  witliout 
issue  then  livuig;  if  it  is  alleged  that  A.  died,  having  B.  his  son  in 
plena  vita  apud  D.,  it  is  sufficient,  though  he  does  not  say  where  he 
had  issue ;  for  it  shall  be  tried  at  D.,  where  the  issue  was  living.  Per 
three  J.  Dy.  15. 

So,  if  the  plaintiff,  in  debt  for  nonperformance  of  a  contract  in  the 
embroidery  of  a  gown,  alleges  a  retainer  at  such  a  place,  and  the  time 
of  embroidering  it,  but  does  not  allege  any  place  where  the  embroidery 
was  to  be  done,  and  it  is  traversable,  whether  the  defendant  embroid- 
ered or  not,  yet  it  is  good ;  for  it  shall  be  intended  at  the  same  place 
where  the  retainer  was.     R.  Cro.  El.  880. 

So,  if  the  plaintiff  alleges,  that  he  was  seised  of  the  parsonage  of 
M.,  in  M.  aforesaid,  and  of  the  parsonage-liouse,  and  prescribes  for  a 
way  from  the  said  house  to  A.,  but  does  not  say  in  what  place  the 
house  is,  yet  it  is  good ;  for  it  shall  be  intended  to  be  in  M.  R.  Cro. 
£1.  898. 

In  trespass,  the  plaintiff  alleged  that  tlie  defendant  put  filth  so  near 
his  house  in  L.,  and  permitted  the  water  in  the  defendant's  yard  to 
flow,  per  quod  the  walls  of  the  plaintiff's  house  were  damaged,  without 
saying  where  he  put  the  filth  or  permitted  the  water.  R.  good, 
HarcCei. 

In  debt  on  a  bond,  the  defendant  pleads  a  pardon ;  the  plaintifT 
replies,  that  the  bond  was  to  the  use  of  a  receiver ;  no  venue,  where 
the  bond  was  made,  is  necessai*y  in  the  replication ;  for  it  is  admitted 
by  the  plea  that  there  was  such  a  bond.     R.  Hard.  187. 

In  assumpsit  to  convey  land,  if  the  defendant  pleads  performance,  it 
is  not  necessary  to  say  in  what  place  he  conveyed  it;  for  it  shall  be 
intended  on  the  land.     R.  Mar.  pL  51. 

If  the  plaintiff  alleges  seisin  in  the  defendant  of  a  mill  in  D.,  and 
a  nuisance  by  raising  the  mill  banks,  without  saying  where  the  banks 
were.     R.  2  Cro.  555.  557. 

If  the  plaintiff  alleges  a  demise  at  H.,  and  a  distress  in  parcel 
demised,  without  saying  where  it  was ;  for  it  shall  be  intended  in  H. 

If  he  alleges  an  assignment  by  the  sheriff  of  a  term  for  years  ex- 
tended by  him,  without  saying  where ;  for  it  shall  be  intended  where 
the  land  lies.     R.  2  Mod.  304. 

If 
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If  the  (act  isy  in  its  nature,  local. 

An  averment  that  a  fact  happened  at  Fort  St.  George  aforesaid,  is  a  suf- 
ficient allegation  of  place,  if  the  situation  of  the  fort  has  been  previously 
stated,  thus,  at  Westminster,  &c.    5  T.  R.  607. 

A.,  late  of  X.,  in  the  county  of  B.,  with  force  and  arms,  at  the  parish 
aforesaid ;  does  no^  imply  that  X.  is  a  parish.    5  T.  R.  162. 

So,  in  a  plea  to  the  person  of  the  plalntifi^  as  misnomer,  bad  addi- 
tion, alien,  &c.,  a  place  for  the  venue  is  not  necessary ;  for  it  shall  be 
tried  where  the  action  is  brought     R.  1  SaL  2. 6. 

So,  in  pleas  in  abatement  for  nonjoinder  of  parties,  a  venue  is  unnecessary ; 
and  if  laid,  surplusage.    7  T.  R.  243. 

So»  if  judgment  be  by  default,  after  a  writ  of  inquiry,  it  is  not 
material,  though  no  place  be  alleged  where  tlie  promise  was  made;  for 
the  inquiry  ought  to  be  of  nothing  but  damages,  and  this  may  be  by 
any  jurors  of  Uie  county.     R.  Lut  289. 

So,  if  the  fact  to  which  no  vetiue  is  alleged,  be  admitted  by  the 
bar,  it  is  good.     Vide  post,  (C  85) 

Or,  the  issue  does  not  require  a  venue  of  that  place.     R.  Noy.  9. 

So^  by  the  stat  16&  17  Car.  2.  8.  after  verdict,  .the  things  there 
mentioned,  or  any  other  of  the  like  nature,  not  being  against  tne  right 
of  the  suit,  or  whereby  the  issue  or  trial  are  altered,  shall  be  amended. 

But  before,  the  omission  of  a  place,  when  it  was  material  to  be 
allied,  was  not  aided  by  verdict.  R.  Cro.  El  78.  98.  Per  two  J., 
but  three  cont  Cro.  El.  377.     Adm.  Cro.  Car.  625. 

Defects  in  the  statement  of  the  venue,  can  now  only  be  objected  to  by 
special  demurrer.    3  T.  R.  387.    7  T.  R.  583. 

From  what  place  a  jury  shall  come.    Vide  Amendment.  (H.  1,  2.) 

(C  21.)  Certainty  of  the  thing  demanded. 

So,  a  declaration  ought  to  have  certainty  of  the  thing  demanded ; 
and  therefore,  in  trespass  for  taking  his  fish,  the  declaration  is  bad,  if 
it  does  not  show  the  number  and  the  kinds  of  fish  in  certain.  R. 
5  Cor.  SS. 

So,  in  trespass,  quare  in  separaL  piscar,  sua  fiscal.  Juit^  et  pisces 
cqntf  without  mentioning  the  quantity  or  species.  R.  1  Vent  272. 
Dub.  1  Vent.  329. 

Indebt/7n>40  quarieriis  Jrumentij  without  saying  of  what  species, 
the  declaration  is  bad.     Cro.  El.  837. 

Or,  pro  40  tdnis  pann.,  without  saying  of  wool,  or  what  other 
materiids.     Ibid. 

(C  S2.)    Certainty  in  other  circumstances. 

It  ought  to  show  plainly  and  certainly  all  circumstances  material  for 
the  maintenance  of  the  action;  for  if  there  are  are  two  intendments,  it 
shall  be  taken  most  strongly  against  the  plaintiff.     PI.  Com.  202.  b. 

As,  in  debt  upon  a  contract  to  pay  205.  upon  waste  done,  and  plaintiff 
shows  that  deiendant  committed  waste;  it  is  not  sufficient  without 
showing  how  the  waste  was  done. 

In  rescous  on  a  distress  for  rent,  he  ought  to  show  on  what  days 
the  rent  was  payable.     Kit.  227.  a.     Vide  8  East,  130. 

In  an  action  upon  the  case  by  a  parson,  who  entitles  himself  by  the 
resignation  of  B.  for  dilapidations,  he  ought  to  show  how  the  resign- 
ation was  made.    R.  Lut  116. 
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In  an  action  upon  the  case,  for  overloading  his  horse,  he  ought  to 
show  how  or  with  what  weight  he  overloaded  him.     R.  2  Leo.  104. 

In  prohibition  upon  a  discharge  of  tithes  by  unity  at  the  Ume  of  the 
dissolution,  he  ought  to  show  such  an  unity,  by  which  he  may  be  dis- 
charged.    R.  Hob.  296,  &c. 

In  pleading,  it  is  unnecessary  to  allege  what  need  not  be  proved.   7  T.  R-  4. 

The  court  will  censure  an  unnecessary  length  of  pleading.     1  BIk.  270. 

If  a  party,  in  pleading,  use  a  generic  term,  comprising,  therefore*  many 
species  or  particulars,  and  afterwards  use  ah  averment,  defining  which  parti- 
cular or  species  of  the  number  he  insists  on^  he  is  tied  up  to  mat  particular 
one.  (The  reason  may  be,  because  he  leads  his  adversary  to  suppose  he 
only  means  to  rely  on  that,  who  therefore  confines  his  proof  accordingly.) 
3  T.  R.  307.    2  M.  &  S.  379. 

If  the  defendant  pleads  a  fact  which  lies  as  much  within  his  own  as  the 
plaintifTs  knowledge,  he  must  plead  it  particularly.  The  plaintiff  is  aware 
of  the  fact,  but  he  cannot  know  what  particular  part  of  it  the  defendant 
relies  on.    2  M.  &  S.  378. 

Every  indictment  ought  to  be  so  framed  as  to  convey  to  the  party  charged, 
a  ceftain  knowledge  of  the  crime  imputed  to  him.  If  expressions  are  used, 
which  leave  it  in  doubt  whether  all  of  several  facts,  or  some  only  are 
charged  against  him,  subsequent  averments  must  be  used,  defining  and  tying 
up  tnis  generality.  Thus,  in  an  indictment  for  perjury,  or  for  obtaining 
money  under  false  pretences,  the  word  '*  falsely,"  Ac*  leaves  it  in  doubt 
(from  its  received  signification  on  those  occasions,)  what  of  the  facts  alleged 
are  meant  to  be  charged  as  false,  and  which,  therefore,  the  defendant  must 
come  prepared  to  deny.  The  prosecutor,  therefore,  must  go  on,  in  order 
to  give  the  defendant  certain  notice  of  the  very  charge,  to  separate,  by  spe- 
cific averments,  all  that  is  meant  to  be  relied  on  as  false.  It  is  true,  indeed, 
that  the  indictment  might  negative,  one  by  one,  every  one  of  the  facts,  &c. ; 
and  that  that  would  not  vitiate,  though  some  were  true.  But  the  law  will 
not  suppose  that  that  will  be  done,  if  it  be  in  the  knowledge  of  the  prose- 
cutor, that  some  of  them  are  true.  An  indictment  for  obtaining  money,  &c. 
for  want  thereof,  was  held  bad  on  error.    2  M.  &  S.  379. 

If  a  custom  is  alleged,  that  such  a  one  has  a  right  to  his  freedom,  paying 
a  reasonable  fine,  and  the  evidence  is,  that  he  should  pay  6s.Sd,y  it  is  weu 
enough  laid.  Moor  v^  Mayor  of  Hastings,  H.  10  G.  2.  Str.  1070. 
D»  R.  rl.  353* 

(C  23-)    Declaration  must  be  sensible. 

So»  if  the  declaration  be  repugnant  or  insensible,  it  will  be  bad :  as 
in^  trespass  for  taking  away  timber  jacen.  erga  confectionem  domus  nuper 
adtficat. ;  for  it  cannot  be  for  the  building  of  a  house  which  is  already 
built     R.  1  Sal.  213.  458. 

So,  in  covenant,  and  a  breach  assigned  quod  durante  tempore  quo  ser- 
vivit  he  departed  from  his  service.     R.  1  Sal.  213. 
^      So,  in  an  action  upon  the  statute  of  usury,  that  A.  lent  to  B.  and 
pro  dando  to  A.  such  a  day  of  payment,  he  agreed.     R.  Semb.  cont. 
1  Sal.  325.     Vide  post,  (C.  25.) 

So,  if  the  declaration  has  a  blank  for  a  day  or  place,  or  other  ma^ 
terial  thing,  whereby  it  is  insensible,  it  will  be  bad.     R.  2  Cro.  498. 

A  replication  is  repugnant,  if  it  demand  the  whole  sum,  And  acknowiedge 
satis&ction  of  part.    4  Burr.  2482. 


(C  24.) 
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(C  24.)    But  certainty  to  a  general  intent  is  sufficient :  What 
certainty  is  required  in  a  bar.     Vide  post,  (E  5,  6,  &c.) 

But  in  a  count,  a  certain  intent  in  general  is  sufficient  Co.  Lit. 
303.     Vide  Action  upon  the  Case  upon  Assumpsit^  (A.  3,  4.) 

As  in  assuntpsU  to  pay  so  much  if  he  marries  the  daughter  of  the 
defendant  at  his  request,  if  he  says  that  he  did  marry  her,  without  say- 
ing, at  the  defendant's  request,  it  is  good ;  for  it  shall  be  intended.  B. 
Cro.  Car.  194,  5. 

In  account  as  receiver,  till  the  feast  of  S.  Mich,  without  saying  what 
S.  Mich.  viz.  S.  Mich,  in  Tumbdj  or  S.  Mich.  Arch.;  yet  it  is  good ;  for 
it  shall  be  intended  S.  Mich.  Arch,  which  is  the  most  known  and  noto- 
rious. 

In  debt  on  an  indenture,  which  contains  an  agreement  for  a  mar- 
riage between  him  and  A.  if  the  ecclesiastical  law  permits,  if  he  counts 
of  a  request  to  marry  and  that  A.  refused,  it  is  sufficient,  without  say-. 
ing  he  requested  to  marry  at  a  canonical  time. 

In  an  action  on  a  statute,  which  gives  to  all  subjects,  &c.,  if  the 
plaintiff  alleges  that  he  is  modo  subditusj  it  shall  be  intended  that  he 
was  so  at  all  times.     R.  1  Lev.  121. 

In  'assumpsit  to  satisfy  for  goods,  if  he  says,  that  so  much  is  minus 
satis  to  satisfy  him,  it  is  sufficient ;  for  if  the  plaintiff  does  not  demand 
more,  he  must  be  content  with  so  much.     R.  2  Cro.  552. 

An  averment  in  pleading  need  not  be  in  precise  terms ;  if  by  reference  it 
incorporates  what  nas  been  said  before,  it  is  considered  as  repeating  it  over- 
again,  where  such  repetition  is  essential.    6  T.  R.  573. 

A  general  reference  to  former  parts  of  the  record,  without  repeating  such 
parts,  is  only  allowable  where  the  reference  is  to  something  definite  and  cer- 
tain.   7  East,  492. 

Where  forbearance  of  a  debt  is  stated  as  the  consideration  of  a  promise, 
tbouffh  it  is  not  expressly  averred,  yet  if  it  appear  by  necessarv  intendment . 
to  whom  the  forbearance  was,  it  is  sufficient  after  verdict,  and  perhaps  on 
special  demurrer.     1  N.  R.  172. 

The  word  **  tehor'^  implies  and  binds  the  party  to  an  exact  recital. 
Dougl.  194. 

The  words,  '<  purporting  to  be  a  bank  note*'  in  an  indictment,  mean  that 
the  note  upon  the  face  of  it,  appears  to  be  a  bank  note ;  and  the  want  of 
such  appeaffmce  cannot  be  sapplied  by  evidence  of  representations  of  the 
party  when  he  disposed  of  it.    Dougl.  300. 

Tne  words  "  in  manner  and  form  following,  that  is  to  say,*'  do  not  bind 
theparty  to  an  exact  recital.    DougL  193. 

Tne  word  **  to,"  when  applied  to  time,  may  have  either  an  inclusive  or 
exclusive  sisnification.     1  Smith,  437. 

The  word  **  until,"  is  capable  of  either  an  exclusive  or  inclusive  sense. 
The  information  alleged,  that  the  defendant  held  certain  offices  in  the  ser- 
vice of  the  East  India  company,  from,  &c.  until  the  29th  Nov.  1795;  and 
afterwards  charged,  that  each  of  the  defendants,  whilst  he  held  and  exer-. 
cised  the  said  office  as  aforesaid,  did,  to  wit,  on  the  29th  Nov.  1795/ receive 
a  certain  present,  &c.  Held,  that  the  word  until,  was  capable  of  n  inclu- 
sive meaning,  andthat  it  appeared  from  the  context,  to  hav^  been  intended 
in  that  sense.    5  £ast,  244.    1  Smith,  437. 

Since  fraud  either  implies  knowledge,  or  may  exist  without  it,  in  averring 
it,  the  word  *\fraudulenier"  without  "  sciensj*  is  sufficient.  •'  Scietis'  also, 
is  sufficient  by  itself,  since  knowledge  that  an  assertion  is  &]se,  imports  fraud. 
3  T.  R.  60. 
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The  term  '^  adviBedly,'*  is  equivalent  to  knowingly.    1  B*  &  P«  180. 

The  averment  wrongfully  intending  to  injure,  is  equivalent  to  maliciously. 
1  East,  563. 

The  term  **  agreement/'  imports  mutual  promises.    2  N.  R.  62. 

The  words  **  sold  and  delivered."  im[^y  a  contractt  since  there  cannot  be 
a  salef  unless  two  parties  agree.    %  T.  R.  SO. 

The  alleging  a  seisin  in  fee,  virtually  includes  an  occupation  by  the  party 
seised ;  to  allege  -in  addition,  that  the  party  is  in  the  occupation  of  the  land, 
is  superfluous.    4*  M.  &  S.  387* 

The  replication  to  a  plea,  claiming  turbary  in  right  of  an  ancient  messuage^ 
averred,  that  divers  ancient  messuages  besides  the  defendant's,  &c.  Held, 
that  this  was  a  sufficient  averment  that  the  defendant's  messuisige  was  an  an- 
cient one.    5  T.  R.  412. 

A  claim,  that  the  lord  is  seised  in  fee  of  mines  underneath  the  copyholds^ 
together  with  the  liberty  of  boring  for,  &c.,  imports  a  right  to  exercise  the 
same  during  the  continuance  of  the  copyholder's  estate.     10  East,  189. 

An  averment,  that  from  time  immemorial,  until  the  division  of  a  tenement 
into  moieties,  the  lord  had  been  accustomed  to  take  such  an  heriot,  and 
since  the  division,  had  been  accustomed  to  take  such  another,  imports  that 
the  division  was  made  before  time  of  memory.     9  East,  184. 

Under  a  plea  in  avoidance  of  a  contract  given  for  the  price  of  goods,  that 
thev  were  sold  by  the  plaintiff  to  the  defendant,  to  be  by  nim  applied  to  such 
an  illegal  purpose;  it  roust  be  taken,  that  they  were  furnished  for  the  purpose 
of  transgressing  the  law.     1  B.  &  P.  551. 

An  averment  that  goods  to  be  delivered  to  A.  were  to  be  paid  for  on  de- 
livery, sufficiently  expresses,  after  verdict,  at  least,  that  payment  was  to  be 
made  by  A.    3  Taunt.  423. 

If  the  memorial  of  an  annuity,  state  that  the  consideration  was  paid  to 
both  grantors,  when  in  point  of  fact,  it  was  to  be  appropriated  by  one  alone  ; 
a  party  seeking  to  avoid  the  annuity  for  such  defect  in  the  memorial,  must 
state  that  it  was  to  be  so  appropriated ;  merely  averring  that  it  was  paid  not 
to  both,  but  to  one  x>n]y,  is  not  sufficient,  since  payment  to  one  is  prinui 
Jhcie  payment  on  account  of,  and  therefore  to  both.  4  T.  R.  585*  2  H.  B. 
280. 

If  the  memorial  of  an  annuity,  states  the  payment  of  the  consideration 
money  to  have  been  made  by  the  grantee,  when  \n  point  of  fact,  it  was  made 
by  his  agent,  it  is  defective.  And  though  a  plea  to  an  action  on  the  annuity 
bond,  simply  denying  that  the  money  was  paid  by  the  grantor,  is  not  suffi- 
cient to  raise  the  objection  to  the  memorial,  (since  the  import- of  such  plea 
is,  that  neither  in  law  nor  in  fact,  was  payment  made  by  the  grantor*  4  East, 
85.)  Yet  a  plea,  that  whereas  the  memorial  affirms  that  the  grantor  paid 
the  money ;  now  payment  was  made  by  his  agent ;  is  sufficient.    3  IVf  •  &  S.  82. 

An  averment  in  a  pica,  justifying  a  commitment  for  disturbing  judicial 
-  proceedings,  that  the  plaintiff  made  a  great  disturbance  and  obstructed  the 
defendants,  &c.,  sufficiently  shows  that  the  disturbance  was  the  manner  of 
obstruction.     1  Taunt.  146. 

Falsehood  may  exist  without  fraud.  An  averment,  therefore,  or  proof 
that  an  assertion  was  false,  is  no  affirmation  that  it  was  fraudulent* 
3  T.  R.  60. 

An  averment  in  pleading,  that  A.  and  B.  have  not  done  an  act,  means 
that  both  together  have  not  performed  it ;  it  does  not  exclude  the  supposi- 
tion, that  A.  by  himself,  or  B.  by  himself  has  done  the  act.    4  M.  ft  S.  33. 

An  averment,  that  the  plaintiff  retained  the  defendant,  does  not  import 
that  it  was  for  hire  or  reward,  unless  the  defendant  is  a  public  officer  or  inn- 
keeper.   5  T.  R.  143. 

The  axrerment,  that  money  has  been  expended  in  repairing  premises,  does 
not  ex  vi  termini  import  that  the  repairs  were  necessary.     1  T,  R.  454. 

Bond 
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Bond  for  the  pcrforinance  of  an  award  *'  so  as  it  be  made  in  writing  under 
the  hands  of  the  arbitrators,"  by  such  a  day.  The  declaration  avers,  that 
the  arbitrators  did  in  due  manner,  and  within  the  time  limited,  duly  make 
their  award  in  writing.  Held,  on  error  after  judgment  for  plaintiff,  on  plea 
of  judgment  recovered,  insufficient,  without  alleging  that  it  was  under  their 
hands.    2  Mars.  304*.    6  Taunt.  64>5. 

An  averment,  that  *'  A.,  and  all  those  whose  estate  he  has  from  time 
immemorial  were  accustomed,  and  during  all  the  time  aforesaid,  ought  to 
have  common,"  is  not  equivaJent  to  claiming  it  at  all  times  of  the  year. 
2  B.  &  P.  359. 

Under  a  plea,  stating  that  the  corporation  of  C.  was  a  prescriptive  corpor- 
ation, and  then  setting  forth  a  charter  by  which  the  citizens  and  inhabitants 
of  C.  were  incorporated^  not  stating  that  they  were  then  a  corporate  body, 
the  continuance  o^  the  prescriptive  corporation  is  not  to  be  intended.  There- 
fore, a  replication,  that  at  the  time  of  granting  the  y barter  they  were  not  ^ 
corporation,  is  bad.     1  T.  R.  590. 

The  question  in  a  criminal  case,  turned  upon  a  note,  which  was  averred  to 
be  a  note  for  20/. ;  since  this  might  mean  pounds  weight :  held,  that  it  should 
have  been  declared  on  as  meaning  20/.  in  money.  Anon,  mentioned  by 
Chambre,  J.     1  Mars.  214. 

In  action  for  maliciously  holding  to  bail  in  an  inferior  court,  for  30«.,  it  is 
not  necessary  to  set  forth  for  what  sum  the  court  can  hold  to  bail ;  for  by 
12  Geo.  2.  no  court  can  hold  to  bail  for  less  than  405.  Smith  v.  Cattel, 
P.  8  Geo.  3.    2Wils.  376. 

(C  25.)  And  the  words  shall  have  a  reasonable  intendment. 

And  words  shall  have  a  reasonable  intendment  and  construction. 
Vide  Action  upon  the  Case  upon  Assumpsit,  (A  5.) 

And  therefore  in  assize,  if  a  man  complains  that  the  king  seised  of 
such  a  park  granted  qffmum  parci  suiy  without  saying  (pradicL),  yet 
it  is  good ;  for  it  shalllbe  intended  the  park  before  mentioned,  pnedict. 
being  mentioned  before  and  after.     8  Co.  57. 

irthe  plaintifF  alleges  a  demise  to  A.  virtute  cujus  he  entered,  it 
shall  be  intended  that  he  entered  immediately.     R.  Lut.  108. 

If  a  cap.  utlagat.  or  other  judicial  writ  be  pleaded,  as  issued  such  a 
day,  and  it  is  not  said  to  have  issued  in  term  time,  it  is  good ;  for  it 
shall  be  intended,  when  no  cause  to  the  contrary  appears.    R.  Lut.  333. 

If  it  be  pleaded  that  A.  was  seised,  that  he  died  seised,,  without 
saying  who ;  it  shall  be  intended  that  A.  died  seised,  it  being  said  before 
that  he  was  seised.     R.  Lut.  1 1 72. 

If  an  usurious  agreement  be  alleged  between  A.  and  B.,  and  that  A. 
the  lender  pro  dando  diem  solution,  to  A.  haberet  so  much ;  it  shall  be 
intended  that  it  was  pro  dando  B.  diem  solutionis  A.     1  Sal.  325. 

If  the  declaration  says  quod  def.  proseaU.  fuit  et  adhuc  prosequit. 
suit;  it  shall  be  intended,  at  the  time  when  the  action  was  commenced. 
R.  3  Mod.  103.  ^  4  Mod.  152. 

In  case  on  promissory  note,  set  out  to  be  made  2d  November,  to  pay  on 
the  3  Ist  December  nexi ;  next  shall  be  intended  next  after  the  date  of  the  note, 
not  next  after  the  action  brought.    Carbonel  v.  Davis,  M.  7  Geo.  ^tr.  394- 

If  a  dedaration  in  waste  be  quod  A.  feoffwoit  B.  to  the  use  of  C. 
and  his  heris,  it  is  sufficient,  without  saying  quod  feoffamt  B»  and  his 
heirs.     R.  Mo.  871. 

So^  if  an  action  be  several  in  its  nature,  such  precise  certainty  is  not 
necessary ;  as,  in  an  action  on  the  stat.  2  8c  3  Ed.  6.  as  rector  of  the 
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churches  of  D.  and  S.,  for  not  setting  out  his  tithes  on  MO  acres  of 
land  in  D.  and  S. ;  it  is  sufficient,  without  s^ing  how  mtich  land  in  D. 
and  how  mucli  in  S. ;  for  it  is  in  the  nature  of  trespass.     R.  2  Lev.  1. 

Unless  where  expressions  have  a  teohnical  and  definite  signification,  the^r 
are  to  be  construed  in  that  sense  in  which,  from  the  context,  the  reason  of 
the  thing,  they  appear  to  have  been  used.    5  East,  244.    1  Smith,  437- 

Expressions  which  for  a  long  time,  and  which  may  be  proved  from  pre- 
cedents, have  been  used  in  pleading  in  an  indefinite  sense,  though  in  strict- 
ness they  may  admit  of  a  definite  one,  yet  shall  bq  construed  in  the  former. 
Thus,  it  has  been  the  constant  practice  on  indictments  for  peijury,  and  like- 
wise in  those  for  obtaining  money  under  false  pretences,  to  aver,  not  merely 
that  the  defendant  **  falsely,"  &c.,  but  to  go  farther,  and  assert  bv  specific 
averment,  that  "  whereas  in  truth/*  &c.  The  inference  from  this  is,  that  all  the 
facts  following  the  word  "  falsely"  are  not  meant  to  be  charged  as  false,  for 
usually  there  is  no  nec^^sity  they  should ;  if  they  were,  where  is  the  use  of 
the  other  specific  averment ;  and  that  it  is  left  to  the  specific  formal  aver- 
ment to  determine  what  the  prosecutor  means  to  charge  as  false.  Hence, 
JaUdy  is  a  word  of  uncertain,  unspecific,  and  therefore  insufficient  aver- 
ment in  such  cases.    2  M.  &  S.  379. 

Where  an  averment  admits  of  tWo  intendments,  that  shall  be  preferred 
which  will  support  the  pleading.    6  T.  R.  134. 

The  court  will  make  any  intendment  against  a  mere  captious  objection. 

IT.  R.  117. 

In  pleadinfi^,  where,  after  stating  that  a  fact  happened  on  such  a  day, 
it  is  averred,  whereupon  it  was  done  so  and  so ;  the  word  **  whereupon" 
refers  to  the  time  last  stated,  so  as  to  be  a  sufficient  averment  that  the  latter 
fact  happened  on  that  day.  Hence,  where  the  record  of  an  outlawry,  after 
stating  that  the  capias  was  returned  on  such  a  day,  proceeds ;  whereupon 
the  exigent  was  awarded,  it  is  a  sufficient  averment  that  the  exigent  issued  on 
that  day.    6  T.  R.  573. 

The  averment,  **  the  king's  seal  of  Great  Britain,"  means  the  great  seal. 
4  T.  R.  521.     1  Taunt.  71. 

The  averment,  "  hb  majesty's  court  of  the  bench  (7  Taunt.  271.)  at  West- 
minster,*' means  the  court  of  common  pleas ;  for  supposing  that  the  words 
**  court  of  the  bench"  are  equivocal,  the  addition,  <*  at  Westminster,"  de- 
signates by  its  locality,  the  court  of  common  pleas  :  had  the  court  of  K.  B. 
been  intended,  it  would  have  been  described  as  '<  wheresoever."  8  M.  & 
S.  166. 

In  describing  an  action  by  original,  as  having  been  <'  then  lately  com- 
menced," and  depending  in  the  K.  B. ;  the  word  "  commenced'^  may  be 
referred  to  the  court  of  chancery.     14  East,  539. 

The  phrase,  **  the  mayor  and  burgesses  in  common  council  assembled^'^ 
does  not  necessarily  mean  a  meeting  of  the  whole  corporation  in  common 
hall  assembled,  but  may  be  taken  after  verdict  at  least,  as  descriptive  of  a 
select  part  of  the  corporate  body.    4  T.  R.  425. 

(C  26.)  And  general  words  are  sufficient,  where  the  certainty 

lies  within  the  defendant's  notice. 

And  general  words  are  sufficient,  where  the  certainty  lies  within  the 
defendant's  notice. 

Or,  where  the  pleader  does  not  know  the  certainty,  or  is  not  privy  to  it. 

An  indictment  for  the  murder  of  a  person  unknown,  where  the  person 
murdered  is  unknown,  is  good.     P.  C.  Plowd.  85. 

So  is  an  indictment  for  stealing  the  goods  of  a  person  unknown.     Ibid. 

So,  in  an  action,  upon  32  Hen.  8.,  for  letting  a  farm,  of  which  the  party 
had  not  been  in  possession,  &c.  for  a  year ;  it  was  held  a  sufficient  breach 
that  the  defendant  let  the  premises  to  farm  for  a  term  of  years,  without 
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fiajiDg  what  tenn,  because  the  plaintiff  was  not  privy  to  the  lease.    R.  Par- 
tn^  V.  Strange,  Plowd.  87. 

SOf  if  the  words  ascertain  the  lands  which  are  in  demand,  it  is  suf- 
ficient to  plead  a  conveyance  of  them  inter'^al.     Lut  1007. 

Where  circumstances  be  peculiarly  within  the  knowledge  of  one's  adver- 
aanr,  a  summary  statement  is  sufficient.    8  East,  80. 

In  pleading,  where  one  party  throws  a  charge  upon  his  adversary,  he  may 
plead  it  in  general  terms,  since  he  cannot  be  supposed  cognizant  of  the  par- 
ticular nature  of  it.  Hence,  in  an  action  for  not  repairing  a  private  way, 
which  the  defendant  is  bound  to  repair  as  owner  of  an  estate,  the  declaration ' 
may  state  that  the  defendant  was  bound  by  reason  of  his  possession.  3  T.  R. 
766. 

(C  27.)  Where  they  are  ascertained  by  other  circumstances. 

SO|  general  words  are  sufficient,  where  they  are  ascertained  by  other 
circumstances :  as  in  trespass,  quare  cisiani  /regit  et  diver sa  vestimenta 
in  cista  pradict.  existen,  cepit  is  good,  without  saying  what  vestpients* 
R.  Al.  9. 

Quare  domumjregit  et  separates  cloves  pro  aperiend.  ostia  damuspnB'- 
diet,  cepit.     R.  Sal.  64fS. 

Qpare  clausum  fregit  et  spinas  suas  ad  valent.  so  much  succidit.  R. 
2  Cro.  4^. 

So  debt  for  20  par.  caligar.  without  saying  of  wool,  silk,  &c.  is  suf- 
ficient ;  for  when  a  thing  is  converted  to  another  species,  a  declaration 
by  the  name  of  that  species  is  good.     R.  Cro.  El.  8S7. 

Or,  for  so  many  par.  calceorum.     Cro.  El.  837. 

Or,  so  many  loaVes  pants,  without  saying  of  what  grain.     Cro.  EI. 

837. 

If  a  man  prescribes  to  inclose  lands  lying  together  in  a  common 
field,  if  he  says  that  he  inclosed,  this  imports  that  they  did  lie 
together.     R.  2  Mod.  104. 

(C  28.)  And  surplusage  does  not  hurt.     Vide  post,  (E  12.) 

And  surplusage  shall  not  hurt ;  and  therefore  if  a  man  in  a  declara- 
tion makes  an  imperfect  mention  of  a  thing,  which  need  not  be  men- 
tioned, it  is  not  prejudicial :  as  in  a  warrantia  charta  if  the  plaintiff 
says,  that  he  requested  the  defendant  to  warrant  the  land  to  him,  or 
^ve  him  a  plea  in  bar,  when  the  vouchee  might  plead  in  abatement 
as  well  as  in  bar,  yet  it  is  sufficient;  for  the  request  to  warrant  was 
sufficient,  and  the  request  to  give  a  plea  was  surplusage,  and  need  not 
have  been  mentioned.     Hob.  23. 

That  which  in  pleading  may  be  rejected  as  surplusage,  will  not  vitiate ; 
and  that  is  surplusage  whose  statement,  whether  in  a  general  or  a  circum- 
stantial way,  ^  quite  unnecessary  to  the  point  in  question.    4  M.  &  S.  470. 

If  he  mentions  a  condition  subsequent,  and  does  not  all^e  a  certain 
performance,  it  shall  not  hurt;  for  the  whole  was  surplusage..  PL 
Com.  SO.  a.  32.  b. 

If  a  trespass  temp.  Eliz.  be  alleged  to  be  contra  pacem  nup.  regime  et 
regis  matCf  it  is  not  bad,  for  regis  nunc  shall  be  surplusage.  R.  2  Cro. 
377.     3  Bui.  82. 

If  by  statute,  the  action  »  given  to  the  informer  only,  and  the  declara- 
tion says  the  action  accrued  to  the  king,  the  poor  of  the  parish,  and  the  in- 
former, it  is  only  surplusage.  French  v.  Wiltshire,  M.  11  G.  2.  Andr. 
67. 

If 
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If  the  plaintiff  declares  quod  cum  ipsi  idem  defi,  &c.  for  ipsi  is  surplu* 
sage.     2  Mod.  Ca.  377. 

If  in  an  action  upon  a  contract,  a  breach  be  assigned,  and  then  a  conse- 
quence be  alleged  as  resulting  from  the  defendant's  omission,  it  may  be  re- 
jected as  surplusage,  since  the  breach,  and  therefore  the  cause  of  action,  is 
complete  without  it.     1  T.  R.  60. 

So,  if  by  the  omission  of  any  words,  though  not  repugnant  to  the 
precedent  words,  that  which  was  insensible  may  be  made  sensible,  they 
shall  be  rejected  as  surplusage.    Dub.  1  Sal.  S25. 

So,  if  by  the  words  after  a  inz,  or  scUicetf  a  thing  be  allc^^ed,  impos- 
sible, or  repugnant  to  the  plaintiff's  titles  the  woras  shall  be  rejected 
as  surplusage :  as  in  ejectment,  if  the  entry  or  ouster  be  allied  posteoy 
viz.  such  a  day,  which  is  a  day  before  the  demise.    (Vide  Su.  325.) 

So  in  trespass. 

So  in  debt  for  rent,  if  a  devise  of  the  reversion  to  the  plaintiff  be  al- 
leged, and  that  posteoj  viz.  such  a  day,  the  devisor  died,  which  was  a 
day  before  the  lease.     R.  Hard.  4. 

A  material  allegation,  which  is  sensible,  and  consistent  in  the  place  where 
it  occurs,  and  which  is  not  inconsistent  with  any  antecedent  matter,  cannot 
be  rejected  merely  because  it  is  inconsistent  with  a  subsequent  material  aver- 
ment.   5  East,  244.    I  Smith,  437. 

A  material  allegation,  though  laid  under  a  icilicet,  cannot  be  rejected  for 
the  sake  of  a  subsequent  material  allegation,  which  is  inconsistent  with  iu 
5  East,  244.    1  Smith,  437. 

(C  290  Except  where  it  defeats  the  action. 

Yet,  if  a  man,  by  the  all^ation  of  a  thing  not  necessary,  shows  that 
he  had  no  cause  of  action,  this,  though  surplusage,  shall  hurt :  as,  in 
assize,  if  the  plaindff  makes  a  tide,  which  he  need  not,  and  the  title  is 
not  good,  the  whole  shall  abate.     PI.  Com.  84.  b.  202.  b. 

'  So,  if  a  man  misrecites  a  statute  in  a  material  place,  when  it  need 
not  have  been  recited,  it  is  fatal.  PI.  Com.  84.  b.  Vide  Action  upon 
Stat  (I). 

So,  in  an  action  against  a  di&turber,  where  possession  is  a  sufficient 
tide  for  the  plaintiff,  yet  if  the  plaintiff  shows  a  title,  and  this  appears 
insufficient,  the  declaration  is  bad.  R.  after  verdict  M.  9  W.  3. 
inter  Dome  and  Cashford,  1  Sal.  363.  365.  (Vide  1  Ld.  Bay.  266. 
Comyns's  Reports,  44.) 

So^  in  debt  for  a  sum  awarded,  if  the  plaintiff  shows  a  bad  award. 
Vide  Arbitrament,  (I  2.) 

So,  in  partition,  if  the  plaintiff  shows  that  he  and  the  defendant  hold 
both  in  fee,  where  the  defendant  was  seized  in  tail,  if  this  be  shown  by 
verdict,  the  writ  shall  abate,  though  it  was  not  necessary  to  show  the 
defendant* 8  tide.     R.  Cro.  £1.  760. 

(C  30.)  So  less  certainty  is  wanting  for  a  collateral  matter. 

So,  precise  certainty  is  not  necessary  for  a  thing  collateral  to  the  ac- 
tion ;  as,  in  action  upon  the  case  for  putdng  in  his  dose  carrion,  which 
died  of  the  murrain,  per  quod  diversa  averia  died ;  it  is  sufficient,  without 
saying  what  or  how  many  beasts;  for  the  action  is  not  for  the  beasts  or 
the  value  of  them.     R.  Al.  22. 

If  the  pluntiff  alleges  quod  quadampars  domds  fidi  indecasu^  and  in 
consideration  that  the  plaintiff  would  repair,  the  defendant  assumpsit^ 

Sec. 
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&C.,  he  need  not  say  what  part  of  the  house  was  decayed.     R.  2  Leo. 
53. 

(C  31.)  And  little  certainty  is  wanting  for  inducement.  Vide 

post,  (C43.— ElO.  18.) 

So^  exact  certainty  is  not  necessary  when  a  thing  is  alleged  only  as  an 
indnpement ;  as,  if  a  raan  claims  a  thing  appurtenant  to  an  office,  and 
not  the  office  itself,  it  is  sufficient  to  say  that  it  is  antiquum  qffkium^  and 
it  is  Hot  necessary  to  prescribe  for  it.     R.  10  Co.  59.  b. 

So^  if  he  dauns  a  thing  by  custom  in  such  a  vill,  it  is  sufficient  to 
say  quod  est  antiqua  villa.     10  Co.  59.  b. 

If  an  assumpsit  be  brought  on  a  promise  to  give  so  much  with  his 
daughter,  as  be  agreed  to  give  with  A.;  it  is  sufficient  to  say  he  agreed 
to  give  so  much  with  A.,  without  shovring  how  or  with  whom  he  agreed. 
Dub.  Yd.  17. 

SOf  in  an  action  on  the  case  against  a  bailiff  ibr  not  talcing  suffident 
pledges,  it  is  suffident  to.  say,  that  he  gave  him  the  usu&l  fees,  without 
saying  how  much  he  gavej  for  the  demand  is  not  for  the  fees.  Lat. 
159.  '  ^.A 

In  an  action  on  the  case  for  diverting  a  watercotirso,  if  he  alleges 
sdsin  for  life,  it  is  sufficient,  without  saying  for  his  4|fe  or  the  life  of 
another.     R.  Cro.  EL  112,  3.  ''^ 

In  an  action  for  slandering  his  title,  if  he  says,  that  he  was  sdsed, 
&c,  it  is  sufficient,  without  s^ing  of  what  estate.        \        ^ 

In  an  action  on  the  case,  if  he  recites  a  recovery  in  an  inferior  cour^ 
it  is  suffident,  without  showing  by  what  authority.    R.  Cro.  EI.  218. 

In  an  action  for  disturbance  of  common,  it  is  good,<  though  the  pre- 
cise common  be  not  alleged.     R.  2  Cro.  630. 

Or,  for  throwing  down  his  hurdles,  it  is  suffident  to  prescribe  for  , 
erecting  m  aperta  plated  and  taking  diversas  denai^  summasy  without 
describing  the  place,  or  ascertaining  the  money  more  exactly.     R. 

1  Leo.  108. 

Action  on  the  case  by  a  lessee,  for  disturbing  him  in  his  toll,  there 
is  no  need  to  say  what  estate  the  lessor  had  when  he  demised.  R.  Ow. 
109. 

In  ajbrmedan  in  reverter  or  remainder,  there  is  no  need  to  show  the 
deadi  of  the  particular  tenant.     R.  PL  Com.  32.  b. 

In  debt  on  a  recognizance  removed  .by  error  out  of  C.  B.  into 
B.  R^  there  is  no  need  to  mention  its  being  reversed  or  affirmed.     R. 

2  Oro.  98. 

A  party  need  not  aver  any  thing  in  pleading,  which  his  adversary  is  estop- 
ped from  denying.    4  M.  &  jS.  125. 

An  estoppel  is  only  conclusive  until  the  truth  appear;  a  party,  there-  < 
fore,  cannot  rely  on  an  estoppel,  who  upon  the  face  of  the  pleadings  has 
ooBfessed  the  truth.    1  T.  R.  86. 

Where  a  subject  comprehends  multiplicity  of  matters,  there  to  avoid 
prolbuty,  generality  of  pleading  is  allowed.  But  if  there  be  any  thing  spe- 
cific in  the  subject,  though  consisting  of  a  number  of  acts,  they  must  all  be 
enumerated.    1 T.  R.  753. 

Where  a  matter  consists  of  a  muldplicity  of  drcumstances,  insomuch,  that 
to  plead  it  particularly  would  tend  to  prolixity,  then,  for  the  sake  of  avoid- 
ing 
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ing  inconvenience,  general  pleading  is  allowed.    Thus,  in  the  case  of  a  pies 
of  fraud  and  covin.    2  M.  &  S.  378,  379. 

Mattars  laid  by  way  of  aggravation,- may  be  alleged  in  general  terma. 
3  Wile.  292. 

The  declaration  in  an  action  for  a  copyhold  fine,  may  state  generally  that 
the  defendant  was  indebted  to  the  plaintiff  in  such  a  sum,  for  a  reasonable 
fine  due  and  payable  by  him.    Dougl.  727* 

Bail  justifying  an  entry  into  a  house  to  search  for  their  principal,  may 
allege  generally  that  they  duly  became  bail,  an<b«ntered  into  a  vecogni- 
zance,  without  stating  that  the  principal  was  delivered  to  them.  2  H.  B. 
120. 

An  averment  that  a  power  was  forced  to  proceed  to  hostilities,  because  a 
treaty  was  broken,  is  sufficient.    5  T.  R.  607* 

A  party  who  pleads  a  contract,  must  set  it  out,  if  he  be  a  party  to  the 
contract.    2  M.  &  S.  378. 

In  pleading  a  non-existing  grant,  all  the  forms  heretofore  observed  in 
pleading  deeds,  except  the  profert,  mUst  be  observed.     10  East,  55. 

In  an  action  on  a  bond  conditioned  for  the  payment  of  an  annuity,  a  plea 
stating  that  a  memorial  of  the  bond  had  been  enrolled,  and  after  reciting  the. 
memorial  that  it  was  not  a  good  and  sufficient  memorial  according  to  the 
form  of  the  statute ;  without  stating  in  what  particulars  itf  was  defective,  or 
alleging  that  no  other  memorial  had  been  enrolled,  is  bad  in  special  demur- 
rer.   1  Mars.  155. 

Plea  of  privilege  for  a  60th  clerk  in  chancery  ought  to  allege,  that  de- 
fendant is  actually  attendant  on  the  office  j  that  being  the  ground  of  the  pri- 
vilege.   2Wils.^28. 

In  actions  in  inferior  courts,  every  thing  essential  to  give  the  court  juris- 
diction, must  be  averred  in  the  declaration ;  therefore,  that  the  facts  which 
constitute  the  gist  of  the  action,  happened  within  the  jurisdiction ;  for  ex- 
ample, the  consideration  of  the  defendant's  promise,  as  well  as  the  promise 
itself.  An  omission  in  tliis  particular  is  not  aided  by  verdict,  since  no  facta 
need  be  proved  but  what  are  averred.     1  T.  R.  151. 

Where  thejudgthent  of  a  court,  out  of  the  ordinary  course  oPlaw,  and 
not  authorised  by.  a  public  act  of  parliament,  is  pleaded,  the  nature  of  ita 
jurisdiction  must  be  shown.    1  T.  R.  674. 

In  a  plea,  justifying  a  commitment  for  obstructing  judicial  proceedings,^ 
the  means  used  must  be  shown.     1  Taunt.  146* 

A  plea  justifying  on  the  ground  of  suspicion,  must  detail  the  circumstances 
which  induced  it.    4  Taunt.  34. 

If  a  corporation,  having  been  dissolved,  is  incorporated  anew  by  an  original 
charter,  it  is  unnecessary,  in  making  title  under  the  new  charter,  to  mention 
the  fact  of  the  previous  corporation.     1  T.  R.  589.  * 

Where  the  question  is,  whether  a  mode  of  election  used  under  a  charter 
of  incorporation,  is  in  exclusion  of  any  other ;  to  plead  the  bare  usage  is  not 
sufficient,  without  negativing  the  right  of  election  in  any  other  way.  4  T.  R. 

810. 

In  an  action  for  the  nonpayment  of  foreign  money,  it  is  necessary  to  show 
the  value  in  English  money.    5  T.  R.  607. 

An  information,  stating  a  vessel  to  have  been  within  four  leagues  of  the 
coast,  ^*  having  on  board  Geneva,  liable  to  forfeiture  on  being  imported  into 
this  kingdom,"  is  bad  for  the  uncertainty ;  the  Geneva  being  permitted  to  be 
imported,  unless  under  certain  rtetrictions,  which  ought,  therefore,  to  have 
been  set  forth,  and  Uie  case  brought  within  them.    1  Anst.  52. 


(C32.) 
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(C  32.)  So,  if  it  be  certain  in  part,  and  uncertain  for  other 
part,  judgment  shall  be  for  the  plaintiff*  as  to  the  certain 
part.  («)  . 

So,  if  a  declaration,  in  which  damages  are  demanded,  be  certain  for 
part,  and  uncortain  for  the  residue;  if  there  be  a  demurrer  to  the 
whole  declaration,  the  plaintiff  shall  have  judgment  for  that  part  which 
isgo^  and  shall  release  his  damages  for  the  other  part;  as,  in  an 
action  on  die  statute  of  Wintou  against  a  hundred  on  a  robbery  of  his 
money,  and  of  goods  in  his  custody,  and  does  not  say  what,  if  the 
defendant  demurs  to  the  whole,  the  plaintiff  shall  have  judgment  for 
the  money,  but  not  for  the  goods.  R.  2  Sand,  379.  Vide  post, 
(Q.  S.  —  2  V.  S.)  ' 

So^  in  debt  on  the  statute  of  usuiy  on  a  corrupt  agreement  for  40/., 
and  on  another  for  20/.,  but  does  not  say  that  this  was  corrupt,  if  the 
defendant  demurs  to  the  whole,  the  plaintiff  shall  have  judgment  for 
the  40/.     R.  2  Cro.  104.     1  Sand.  286. 

So,  if  the  defendant  plj^ds  to  the  whole.    Jl.  2  Cro.  104. 

So,  in  debt  against  an  executor  on  a  bond  and  on  simple-contract,  it 
is  good  for  the  bond.     2  Cro.  104,  5. 

So,  in  covenant  against  A.  on  a  covenant  in  law  on  a  demise  by  liim 
and  B.,  if  the  plaintiff  ass^ns  several  breaches,  one  that  D.  was  seised, 
upon  which  the  action  onght  to  be  against  A.  and  B.,  the  other,  that  A. 
entered  upon  him ;  it  shaU  be  good  for  the  last.  R.  1  Sal.  137*  Ace 
2  Sand.  380.     Vide  post,  (2  V.  3.) 

In  replevin,  if  the  defendant  avows  for  so  much  rent,  part  of  which 
is  not  due,  it  shall  be  good  for  the  residue.  1  Sand.  286.  1 1  Co.  45.  b. 
R.  Mo.  281.    Vide  post,  (3  K.  14.) 

(C  33.)    Declaration  must  not  be  double,  (i) 

So,  a  declaration  ought  to  be  single,  for  duplicity  vitiates  it. 
Hob.  295. 

When  several  matters  may  be  contained  in  the  same  declaration  or 
not    Vide  Abatement,  (G  4.)    Action,  (G). 

As  in  a  quare  impedit  if  the  plaintiff  allies  several  presentments  in 
his  ancestors,  it  is  double. 

Or,  a  presentment  by  a  feoffor,  and  another  also  by  the  feoffee. 

So,  in  debt  on  a  bond  to  pay  several  sums  at  several  days,  if  the 
plaintiff  declares  that  the  defendant  did  not  pay  the  said  several  sums 
nor  any  of  them,  it  is  double ;  for  nonpayment  of  any  sum  is  a  for- 
feiture of  the  bond.    Semb.  2  Vent.  198.     1  Rol.  112. 

But,  if  a  declaration  be  with  an  express  assumpsit  and  a  quant,  meruit 
for  the  same  goods,  &c.  without  saying  alia^  it  shall  be  good.  R.  after 
verdict.     1  Sal.  213. 

So,  a  declaration  in  covenant  may  assign  several  breaches. 

And  duplicity  in  a  declaration  is  aided  by  the  defendant'^  plea.  R. 
2  Vent  222. 


(a)  Vide  post,  (E.  36.  F.  25.)    What  plea  or  replication  bad  in  part  is  bad 
ia  the  whole. 
{h)  Vide  post.  Duplicity  in  bar,  (E.2.) 

So, 
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So,  it  is  aided  upon  a  ^neral  demurrer.    R.  2  Vent.  222. 

Each  count  of  a  declaratioii  must  be  considered  as  a  distinct  cause,  not^- 
withstanding  it  be  obvious  from  the  averments  that  the  causes  are  the  same. 
Loflft,  69. 

If  two  counts  in  a  declaration  are  so  much  the  same,  that  no  evidence 
could  be  produced  to  prove  one,  which  would  not  prove  the  other,  the  court 
will  oblige  plaintiff  to  strike  out  one ;  but  not  if  defendant  has  obtained  time 
to  plead.     Wilkins  v.  Perry^  T.  8  Geo.  2.    B.  R.  H.  129. 

Where  there  are  counts  for  work  and  labour  generally,  and  likewise  spe- 
cifying the  .character  in  which  it  wiu  performed,  the  latter  will  be  struck  out 
on  motion.     1  N.  R.  289. 

Where  there  is  a  count  on  each  of  several  notes  of  a  banker,  payable  to 
bearer,  the  court  will  not  strike  them  out  as  superfluous,  and  put  the 
pluntiff  to  the  inconvenience  of  proving  the  consideration  on  the  count  for 
money  had  and  received.    S  Smith,  113. 

Where  the  plaintiff  having  obtained  leave  to  mend  a  count  in  his  declar- 
ation demurred  to,  adds  new  counts  which  contain  no  new  cause  of  action, 
but  only  vary  the  manner  of  stating  that  which  was  demurred  to,  the  court 
will  not  order  them  to  be  struck  out.     1  Mars.  609.    6  Taunt.  SOO. 

Subtlety  in  pleading,  in  order  to  ensnare  the  adverse  party,  is  not  per- 
mitted.   3  Taunt.  339. 

In  pleading,  a  party  who  is  identified  with  another,  is  subjected  to  the 
same  rule  by  which  that  other,  had  he  been  the  party  to  the  suit,  would  have 
been  bound.    4  M.  &  S.  120. 

Semble,  that  if  an  act  of  parliament  provide  that  such  a  form  of  pleading 
shall  be  pursued,  tlie  courts  will  allow  no  deviation  from  it.  2  M.  &  S.  379. 

(C  S4!.)  Declaration  ought  to  show  a  title. 

The  plaintiff  or  demandant  in  his  count  or  declaration  ought  to  en- 
title himself  to  the  action ;  for  he  is  to  recover  by  the  validity  of  his 
own  title,  and  not  by  the  weakness  of  the  defendant's.    Vau.  8.  58. 

As,  in  a  writ  of  partition  between  parceners,  the  plaintiff  ought  to 
show,  that  it  was  the  inheritance  of  their  ancestors  and  desoenaed  to 
them.     D.  Cro.  El.  64. 

So,  in  partition  between  joint-tenants.   D.  Cro.  £1.  64.  Post,  (3  F  2.) 

Otherwise  between  tenants  in  common ;  for  they  come  in  by  several 
titles,  and  the  title  of  one  does  not  lie  in  the  other's  knowledge.  R« 
Cro.  El.  65. 

So,  in  a  quern  redditum  reddit,  the  plaintiff  must  show  a  title,  for 
which  he  demands  attornment.     Cro.  El.  64. 

In  waste,  he  ought  to  show  a  title  to  the  reversion  ex  ossignaHone^  or 
that  he  demised  to  the  defendant,  &c.     Cro.  $1.  64. 

In  a  formedon  in  descender,  he  ought  to  show  the  distinct  gift,  by 
which  he  claims.    Jon.  453. 

In  remainder,  he  ought  to  show  all  the  prior  remainders  (though 
expired)  upon  which  his  remainder  depends.     8  Co.  88.  a. 

In  a  writ  of  escheat,  or  cessavit^  he  ought  to  show  the  tenure* 
8  Co.  86.  b. 

So,  in  a  writ  of  ward,  or  of  mesne.    8  Co.  86.  b. 
So  where  plaintiff  claims  an  easement;  if  it  appears  In  the  declaration  that 
it  is  out  of  defendant's  soil,  dedaration  must  set  out  the  title.    Vernon  v. 
Goodrich,  Str.  5. 

(C  35.)  And  how  seised,  &c. 

If  a  man  alleges  in  himself  a  title  to  the  inheritance  or  freehold  of 

lands 
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lands  iii  possession,  he  ought  regularly  to  say,  quod  fuit  seisitus.     Co* 
L.  17.  a.     Vide  post,  (C  43.  E.  22.) 

If  he  alleges  possession  of  a  term  for  years,  or  other  chattel  real,  he 
shall  say  quod  possessionattis  fuit.     Co.  L.  17.  a. 

So,  if  he  alleges  seisin  of  things  manurable,  as  of  lands,  tenements, 
rents,  &c.,  he  shall  say,  quodjuit  seisitus  in  dominico  suo  ut  de  feodo. 
Lit  S.  10.  * 

If  of  things  not  manurable,  as  of  an  advowson,  &c.,  he  shall  say, 
seisiius  ui  dejeodo  etjure,  omitting  in  dominico  suo.     Lit.  S.  10. 

So,  if  he  alleges  seisin  of  a  reversion  Wler  an  estate  for  life.  PL 
Com.  191.  a. 

So,  if  the  reversion  be  after  a  term  for  years,  he  may  say,  seisiius  ui  de 
feodo  etjurcy  for  he  has  net  the  occupation,  tiiough  he  may  also  say 
in  dominico  suout  de  feodo  i  for  he  has  the  possession  of  the  freehold, 
and  may  have  an  assize.    R.  PI.  Com.  191  •  a. 

If  he  be  siesecl  in  fee,  he  shall  say,  in  dominico  suo  ut  de  feodo ; 
if  in  tail,  ut  de  feodo  taUiato, 

If  for  life,  seisitus  pro  termino  vita  sua.    Co.  L*  42.^ 

If  to  husband  and  wife  for  life  and  to  the  heirs  of  the  wife,  he  shall 
say,  virtute  offus  sunt  seisiti  sibi  et  haredibus  uxorisj  injure  uxoris.  27  H. 
8.  21.  b. 

But  sometimes  seisitus  is  used  for  possessionatuSf  and  e  contra.  Co. 
L.  17.  a.  , 

Yet  interessat.  of  a  term  will  be  bad.     R.  Sho..  196. 

(C  SG.')  Must  show  a  sufficient  estate  in  him  from  whom  be 

derives  title. 

So,  if  the  plaintiff  derives  an  estate  from  A.  he  ought  to  shofw  that 
A.  had  such  an  estate  as  enabled  him  to  make  the  estate  to  the 
plaintiff;  as,  if  a  man  entitles  himself  to  a  rent  by  a  grant  from  B., 
he  must  show  what  estate  B.  had,  whereby  it  may  appear  that  he 
could  grant  such  rent     Mar.  pi.  2. 

So,  if  the  defendant  avows  for  rent  on  a  lease  for  years,  and  sa}rs, 
that  the  dean  and  chapter  of  W.  seised  in  jure  coHegii^  made  the 
lease,^it  is  bad  without  saying  of  what  estate  they  are  seized.  R. 
Lat.  121.  14. 

In  debt  for  rent  by  an  executor  on  a  lease  for  years  by  his 
testator,  if  he  says,  that  the  testator  was  possessed  for  years,  and 
demised  it  to  the  defendant  for  a  less  term,  he  ought  to  show  the 
commencement  of  the  testator's  term,  and  that  his  lessor  was  seized 
of  such  an  estate  that  he  could  make  such  lease.  R.  1  Brownl.  48. 
ConU  Sal.  562. 

In  gectinent,  the  plaintiff  ought  to  show  a  title  in  the  lessor  and  a 
demise  to  him.    Dy.  966.  a. 

So,  if  he  avows  for  rent  in  replevin  on  a  demise  by  him,  or  his 
testator,  to  the  defendant  for  years,  he  ought  to  show  such  an  estate 
in  the  lessor  that  he  could  make  such  demise.     R.  Sal.  562.  (a) 

(C  370  ^ust  plead  a  conveyance  as  it  operates. 

So,  if  the  pUntiff  conveys  to  himself  an  estate  by  deed,  he  ought 

(a)  But  now  by  the  stat.  11  Geo.  ^.  19.  sect.  2*2.  mnr  nvnw  fypnrrally. 

to 
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to  plead  tlie  conveyance  as   it   operates  in   law,  and  not  according 
to  the  words  of  the  deed.     1  Vent  109. 

And  therefore,  if  by  the  deed  the  words  are,  i  givC)  grant,  release, 
and  confirm,  he  must  not  say  that  such  a  one  dedit^  concessit,  rdax" 
avU  €t  confirmavii;  but  he  ougnt  to  say,  quod  concessit,  or  quod  relaxavit^ 
&C.  as  the  deed  operates.  3  Lev.  292.  R.  1  Vent  78.  Ray.  187« 
1  Sid.  ^52.    2  Sand.  96. 

So,  if  a  deed  operates  as  a  covenant  to  stand  seised,  he  cannot 
say,  that  for  affection  concessit,  &c.  R.S.  Lev.  292.  4  Mod.  150. 
SEn.  SIS. 

And  though  he  adds  qua  quidem  concessio  qperavit  per  xnam  convene 
tionis  stare  seisit,  &c. ;  it  is  not  good,  for  this  is  impertinent.  R. 
3  Lev.  292. 

So,  though  he  concludes  virtute  agus  and  of  the  statute  of  uses 
he  was  seizedl  Cont.  per  three  J.,  but  Pollexfen  ace,  and  the  judgment 
by  the  three  J.  was  reversed  in  B;  R.  3  Lev.  292.  2  Vent*  1 49.  4  Mod. 
149. 

If  there  be  a  feoffinent  by  a  joint-tenant  to  4iis  companion,  it  ough 
to  be  pleaded  as  a  release,  not  as  a  feoffinent  or  grant.   4  Mod.  150. 

If  tenant  for  life  grants  to  him  in  reversion,  it  ought  to  be  pleaded 
as  a  surrender.     4  Mod.  151. 

But  if  a  verdict  finds  that  A.  concessit,  &e.,  it  shall  be  construed  ac- 
cording to  the  import  of  the  deed.     Ibid. 

How  a  bargun  and  sale  shall  be  pleaded.  Vide  Bargain  and  Sal^ 
(B  12.)  How  a  devise,  Vide  Devise.  (P).  How  a  common  recover];^ 
Vide  post,  (i  A  8.) 

(C  38.)    If  he  claims    by  custom    or    prescription,   must 

prescribe,  &c. 

So^  if  the  action  be  founded  on  a  custom  or  prescription,  the 
plaintiff  in  his  declaration  .ought  to  show  a  good  custom  or  prescrip*- 
tion;  as,  in  an  action  upon  the  case  for  not  keeping  a  common  bull  or 
boar  within  the  parish,  he  ought  to  show  a  custom  or  prescription  to 
keep  it.  R.  4  Mod.  241.  Vide  Prescription,  (H). 
^  Or,  at  least,  that  the  defendant  being  rector  of  the  parish  ought 
to  keep,  in  consideration  of  his  tithes.     4Mod.  24L 

If  the  plaintiff  makes  title  to  an  office,  he  ought  to  prescribe  for  it. 
R.  10  Co.  59.  b. 

So,  in  an  action  upon  the  case  for  not  repairing  fences,  he  ought  to 
show  a  good  prescription  to  repair ;  for  it  is  a  charge  to  do  a  thing 
against  common  right.     R.  1  Sal.  835,  6. 

In  an  action  upon  the  case  for  inclosing  his  common.  1  Sal.  365* 
Mod.  Ca.  19. 

But  where  the  plaintiff  does  not  daim  the  office  itself  &c  by  pre* 
scription,  but  a  thing  incident  or  appurtenant  to  it,  it  b  sufficient  to 
say,  quod  est  antiquum  officium.     R.  10  Co.  59  b. 

So,  if  he  shows  that  which  is  tantamount,  it  is  sufficient,  thou^ 
he  does  not  say,  antiquum ;  as,  if  he  says,  quod  divertit  aqua  cursum  ab 
antiquo  cursu  ad  moletidinum,  though  he  does  not  say  quod  est  antiquum 
molendinum.    R.  3  Lev.  183.    3  Mod.  50.    Vide  Prescription,  (H). 

So^  if  the  plaintiff  allies  that  he  was  seised,  and  then  prescnbes,  it 

18  is 
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IS  not  good,  if  he  does  not  all^e  that  he  was  seised  in  lee ;  for  other- 
wise he  cannot  prescribe.     R.  2  Mod.  318. 

So^  it  shall  not  be  intended  a  seisin  in  fee,  after  .verdict.  R.  2  Mod. 
318. 

So^  in  real  actions  founded  on  a  tortf  there  is  no  occasion  to  show  a 
title.    Serob.  8  Co.  87.  b. 

So^  in  an  acti(»i  upon  the  case  for  not  doing  a  thing  which  he  ought 
to  do  of  common  right     R.  1  Sal.  22.  360.     Mod.  Ca.  311. 

So,  in  an  action  upon  the  case  against  a  sheriff  for  entering  into  his 
franchise;  though  he  must  have  it  by  grant,  and  the  sheriff  of  common 
right  hath  the  return  and  execution  of  writs.     R.  Sho.  18. 

So,  in  trespass,  the  plaintiff  need  not  make  a  title.     R.  2  Bui.  288. 

Though  it  be  for  a  refusal  of  toll.     2  Bui.  288. 

And  n  he  makes  a  title,  it  will  be  surplusage,  and  he  may  give  any 
other  title  in  evidence.     R.  2  Bui.  288. 

Yet,  it  is  necessary  that  the  plaintiff  should  show  the  common  or  way, 
&C.  to  be  his  Own;  otherwise  it  may  be  the  common,  &c.  of  the  defend- 
ant   R.  after  verdict     2  Cro.  158,  9. 

(C  39.)  When  possession  is  sufficient 

But  against  a  wrong-doer  it  is  sufficient  to  say  generally,  that  the 
\Amntiffnabere  debet  the  thing  demanded,  without  making  tiUe  by  grant 
or  prescription ;  for  possession  is  a  sufficient  title  against  him ;  as,  in 
an  action  for  disturbing  him  in  his  toll.  R.  in  B.  R.  and  aff.  in  Exch. 
2  Vent  292.    R.  2  Cro.  43.  123.     R.  Ow.  109. 

So,  in  an  action  for  dicing  in  hiis  conmion,  it  is  not  necessary  to 
show  a  title  to  the  common.  R.  on  demurrer  in  C.  B.  and  aff.  in 
B.  R.  Trin.  8  W.  3.  int  Stroud  and  Birt,  (Vide  Comyns's  Reports  7.) 
4  Mod.  423.  R.  1  Vent  319.  R.  after  verdict  4  Mod.  175.  R. 
Skin.  213,  621. 

So^  in  an  action  for  stopping  his  way,  it  is  not  necessary  to  show  a 
tide  to  the  way.     R.  and  aff.  in  Error.     1  Vent  275.     St.  John  and 
Moody.      And  on  demurrer  int  Blockley  and  Slater,  H.  4  &  5  W. 
&  M.    Rot  1771.     R<  3  Lev.  266.    Lutw.  120.    2  Lev.  148. 
Thoufi;h  the  way  appears  to  be  in  the  defendant's  close.    R.  Lutw.  1 20. 
Or,  for  diverting  his  watercourse,  gute  ad  terram  of  the  plaintiff 
currere  cansuevitj  it  is  not  necessary  to  show  any  other  title.     R.  Cro. 
Car.  500,  575.      R.  3  Lev.  133.      3  Mod.  49.      Dub.  Sho.  64.      R. 
Carth.  85. 
So,  if  he  says,  qua  currere  debuit  et  debet.     R.  Skin.  316. 
So,  in  debt  upon  the  st  2  Ed.  6.  13.  it  is  not  necessary  to  show  a 
tide,  but  only  that  he  is  rector  or  farmer.    Vide  post,  (2  S.  16.) 

So^  in  an  action  for  disturbing  him  in  his  seat  in  a  church,  it  is  not 
necessary  to  allege  repair,  or  any  other  ground  of  enjoyment  of  his 
seat,  but  his  possession ;  for  this  i$  sufficient  against  a  wrong-doer.  R. 
3  Lev.  73. 

So,  if  a  man  is  disturbed  by  a  stranser  in  his  right  of  sepulture  in  the  chan^ 
eely  for  which  he  oudbt  to  pay  thq  churchwardens  2s.,  he  need  not  set  that 
out     Waring  v.  Girths,  H.  31  6. 2.    I  B.  M.  440. 

»  • 

(C  40.)  WTien  a  title  shall  be  shown  in  replication. 

And  if  the  defendant  justifies,  the  plaintiff  ought  to  show  a  title  in 
Vol.  VL  F  bis 
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his  replication.      R.  in  B«  R«     Tr.  8  W.  S.  int  Stroud  and  TSirU 
4  Mod.  424. 

(C41.)  When  in  the  bar. 

So,  in  trespass,  if  the  defendant  justifies  for  damage  feasant,'  It  is  not 
sufficient  to  si^  that  he  was  possessed,  without  showing  hy  what  title. 
R.  on  a  Special  Demurrer.    4  Mod.  419.    Vide  post,  (£.  21, 22.) 

So,  if  the  defendant  justifies  as  servant  to  A.,  he  ought  to  show  what 
title  A.  had ;  and  it  is  not  sufficient  to  say  that  he  was  possessed.  R. 
■on  a  Special  Demurrer.    4  Mod.  419.     1  RoL  393,  4. 

So,  if  he  justifies  by  moUiter  manus  imposuU  in  defence  of  the  possess 
sion  of  B.     R,  Mo.  846.     Semb.  Lut  1497. 

So,  if  he  justifies  damage  feasant  R.  cont.  2  Mod.  70.  3  Mod. 
132.  R.  ace.  ]LiUtw.  1492.  R.  ace.  Where  the  trespass  is  quare 
clausumjregit ;  for  the  plaintifi*  pretends  tide  to  the  soil.     Sal.  643. 

But  where  the  defendant  justifies  the  tilting  damage  feasant,  where 
trespass  is  brought  for  taking  goods  only,  it  is  sufficient  without  show- 
ing a  tide  to  the  possession;  for  this  could  not  be  in  debate.  R* 
Sd.  643. 

And  if  the  plaintiff  shows  a  tide,  and  fails  in  it,  the  declaration  is 
bad.    Vide  ante,  (C  29,  39.) 

(C  42.)  But  a  title  in  the  defendant  is  sufficient  to  be  alleged 

generally. 

So,  if  the  plaintiff  alleges  a  tide  in  the  defendant,  he  need  not  show 
it  precisely:  but  it  is  sufficient  in  general  terms;  as  in  a  scire  facias 
against  the  conusee  of  a  statute,  who  has  purchased  part  of  the  lands 
of  the  ccmusor,  and  sued  an  extent  against  the  plaintifl^  who  is  the 
purchaser  of  the  other  part;  it  is  sufficient  to  say  that  die  defendant 
perquisimt  sibi  et  hceredibusj  virtute  cujus^  4'^.  Jttit  possessionatus^  without 
showing  that  the  deed  was  inroUed.     R.  Mar.  pi.  97.  108. 

(C  43.)  So  if  it  be  alleged  by  way  of  inducement 

So^  if  a  title  be  only  conveyance,  or  inducement  to  the  action,  it 
need  not  be  alleged  precisely.    Vide  ante,  (C  31.)  Post,  (E 10.) 

As,  in  an  action  upon  the  case  for  a  nuisance,  if  the  plaintiff  aU^es 
that  he  was  possessed  for  a  term  of  years,  it  is  sufficient,  without  show- 
ing the  commencement  of  the  term ;  for  the  tide  is  only  inducement  to 
the  action.    2  Mod.  71. 

So, -if  he  says  that  he  was  possessed,  it  is  sufficient  without  saying 
for  years.    Lut.  120. 

So,  in  covenant,  it  is  sufficient  to  say,  that  by  indenture  he  demised, 
without  showing  fay  what  tide  he  was  seized. 

Or,  that  being  possessed  for  years,  he  demised,  without  saying  by 
what  tide,  or  for  what  term  possessed.    R.  Cart  30. 

So,  in  debt  against  a  sheriff  for  money  levied  on  ajlerijacias  out  of 
B.  R.  on  a  judgment  in  C.  B.;  it  is  sufficient  to  say  that  the  record  was 
duly  removed  into  B*  R*>  without  saying  how,  by  writ  of  error  or  other- 
wise.    R.  Cro.  Car.  539. 


(C  44.) 
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(C  44.)  When  a  declaration  shall  show  a  breach. 

The  declaration  ought  to  show  a  breach  of  the  covenant,  promise, 
&c  on  which  the  action  is  founded. 

And  if  a  good  breach  be  not  assigned,  the  defendant  may  demur 
generally.    Win.  Enu  120.    Vide  post,  (C  47,  8, 9.) 

(C  4f5.)  How  a  breach  shall  be  assigned :  —  In  the  words  of 

the  covenant 

And  it  is  sufficient,  that  the  breach  be  assigned  in  the  words  of  the 
oorenant,  promise,  &c.  As,  if  a  covenant,  promise,  or  condition  of  an 
oUigadon  be  to  show  a  sufficient  record,  it  is  sufficient  to  say  that  he 
did  not  show  a  sufficient  record,  though  issue  cannot  be  joined  upon 
it;  for  the  sufficiency  of  a  record  does  not  lie  in  the  mouth  of  lay-gens^ 
buf  the  defendant  on  such  breach  assigned,  may  say  that  he  showed 
such  a  record,  and  recite  it ;  and  upon  demurrer,  the  court  shall  judge 
whether  it  is  sufficient     R.  Yel.  39,  40.  ^ 

If  the  covenant  be  not  to  permit  an  escape  without  a  warrant  frpm 
Ifae  sheriff,  it  is  sufficient  to  say  that  the  defendant  permitted  the  escape 
of  A.  without  a  warrant,  without  alleging  how  A.  was  arrested.  R. 
1  Sid.  SO. 

Covenant  to  do  any  act  for  further  assurance ;  it  is  sufficient  to  say 
that  he  did  not  make  a  conveyance  on  request,  without  showing  any 
particular  conveyance  refused ;  for  the  covenant  was  to  do  any  act,  &c. 
R.  Yd.  45. 

Covenant  that  he  was  seised  of  an  indefeasible  estate ;  it  is  sufficient 
to  say  that  he  was  not  seised  of  an  indefeasible  estate,  without  alleging 
what  estate  he  was  seised  oi^  though  the  writings  of  the  estate  are  in 
the  hands  of  the  covenantee.  R.  Ray.  14, 15.  Win.  Ent*  1S4«  ace 
Vide  post,  (C  49.) 

In  assigning  the  breach  of  a  covenant  for  quiet  enjoyment,  the  plaintiff 
need  not  set  out  the  title  of  the  person  who  entered  upon  him,  because  he  is 
a  stranger  to  it ;  it  is  sufficient  to  allege  generally,  that  he  had  a  lawful  title 
before,  or  at  the  time  of  conveyance  to  the  plaintiff.  4  T.  R.  617.  8  T.  R. 
278. 

Assumpsit  ikizijlrmamfaceret^  Ang.  would  make  good  such  a  portion 
to  A.  on  marriage ;  breach,  quod  nan  solvit  nee  aliquo  modoJ£rmamJecity 
4fc.  is  sufficient.     R.  2  Rol.  738.  1.  30. 

So,  where  there  are  mutual  agreements  and  promises,  breach  quod 
fum  performavit  agreeamentwn   suumy  is  sufficient.     R.   S  Lev.  SU 
4  Mod.  188. 

Covenant  by  an  apprentice,  for  not  finding  victuals  et  alia  necessaria 
in  the  words  of  the  covenant,  is  sufficient.  R.  3  Mod.  69.  3  Lev. 
170. 

Breach  for  want  of  repairs  in  the  words  of  the  covenant,  is  sufficient* 
R.  Lat  329. 

Covenant  that  he  will  deliver  up  the  house  well  repaired  at  the  end 
of  the  term;  breach,  that  he  did  not  deliver  it  up,  well  repaired,  is 
sufficient;  for  if  the  defendant  pleads  that  he  delivered  it  up,  well 
repaired,  the  plaintiff  shall  assign  a  particular  breach.  R.  2  Cro.  170^ 
171. 

Covenant  to  permit  the  removal  of  trees ;  breach,  qmd  non  permisit 
Med  obtruxit  et  dfsttqkzvitf  is  sufficient.     R.  Sho.  252. 

F2  Breach, 
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Breach,  that  he  did  not  surrender  a  copyhold,  is  sufficient,  though 
he  does  not  show  a  court  held.     R.  2  Cro.  102. 

In  debt  on  a  bond,  that  the  defendant  will  not  waste  goods,  and  the 
defendant  pleads,  that  he  did  not  waste ;  if  the  plaintiff  repli^  that  he 
did  waste  goods  to  the  value  of  100^.  without  saying  wh^  goods,  it  is 
sufficient     R.  1  Lev.  94. 

Debt  on  an  obligation  with  a  condition  to  make  a  good  tide  to  such 
an  estate,  after  perrormance  pleaded,  the  plaintiff  may  assign  a  breach 
quod  nan  numstramt  bonum  tUulmiy  8fc.     R.  Carth.  125. 

Covenant  to  pay  so  much  to  A.  to  the  use  of  B. ;  breach,  that  he  did 
not  pay  to  A.  for  the  use  of  B.,  is  good.     R.  2  Mod.  138. 

If  the  promise  or  covenant  be  in  the  disjunctive,  the  breadi  oimfat  to 
be  assigned,  that  he  did  not  do  the  one^  nor  the  odier.  R.  1  Si£  440. 
1  Vent  64. 

So,  if  a  covenant  be  that  A.,  his  executors,  and  assigns  shall  repair^ 
&c ;  breach  for  not  repairing  ought  to  be,  diat  A.,  his  executors,  or 
assuns,  non  repcaraverunt :  for,  it  it  be  assigned  in  the  conjunctive^  it 
wiuDe  bad  on  a  general  demurrer.     R.  Cro.  EL  848. 

But  where  the  act  is  to  be  done  to  A.,  or  his  assigns,  it  is  sufficient 
to  say,  that  he  did  not  do  it  to  A. ;  for  an  assignment  shall  not  be  in- 
tended, if  it  be  not  shown  on  the  oUier  side.     R.  1  SaL  189. 

So,  in  covenant  against  the  origtoal  lessee,  that  he  did  not  perform,  is  suf* 
fident,  without  saying,  <<  nor  his  assigns."  Quijacit  per  tJiumfJacH  per  se  ; 
therefore  if  his  assigns  have  done  it,  the  breach  is  false.  Gyse  v«  Ellis, 
M.  6.  G.    Str.  228. 

So,  in  covenant  to  pay,  or  cause  to  be  paid,  to  them  or  one  of  them ;  the 
breach  in  general  that  he  did  not  pay,  is  sufficient.  Aleberry  v.  Walby, 
M.  6*  6.    Str.  229. 

If  a  covenant  be  to  deliver  com  into  a  barge  to  be  brought  by  the 
plaintifi^  sig)er  vel  ante  1  M. ;  breach,  that  he  did  not  deliver  siq)er  1  M., 
IS  sufficient,  without  saying  stq)er  vel  antes  for  the  delivery  was  to  be 
into  the  bar^e  brought  by  the  plaintiff,  and  therefore  could  not  bind 
the  plaintiff^to  any  time  before  the  last  day.  R.  1  SaL  140.  (Vide 
Comyns's  Reports,  89.     1  L.  Ra^.  620.) 

In  debt  on  a  bye  law,  for  not  paying  2f.  per  annum^  quarterly,  the  breach 
need  not  assign  the  days  of  payment  lanholders'  case,  M.  24  G.  2. 
lWils.281. 

If  the  breach  of  a  general  covenant  be  assigned  in  the  words  of  a  cove- 
nant, followed  by  a  specification  of  the  acts  infringing  it,  the  plaintiff  is  tied 
up  to  prove  the  acts  specified,  and  cannot  give  evidence,  which,  though  it 
amounts  to  a  breach  oi  the  covenant,  is  not  a  breach  of  the  particular  kind. 
8T.R.  307. 

(C  46.)    According  to  the  intent  of  the  covenant,  &c. 

So,  if  a  breach  be  assigned  in  words,  which  contain  the  sense  and 
substance  of  the  covenant,  &c.y  though  they  are  not  the  precise  words 
of  the  covenant,  it  is  sufficient ;  as,  if  a  promise  be  that  warratUizaret 
the  debt  of  A.,  and  the  plaintiff  assigns  a  breach  quod  non  solvit^  S^^  it. 
is  well;  for  that  is  the  intent  of  the  promise.  R.  1  Sid.  178.  R. 
2  Rol.  738.  1.  15. 

So,  If  a  policy  insures  a  ship  against  the  barretry  of  the  master,  and  the 
breach  is  assigned,  that  the  ship  was  lost  by  the  mud  and  neglect  of  the 
Piaster,  it  is  well  assigned.  Knight  v.  Cambridge,  P.  10  G.  2  Ld.  Raym. 
1349.     Str.  581.  If 
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If  a  oovddant  be  Co  show  a  suflfeient  record,  and  he  says  that  he  did 
not  show  any  record.     Adm.  Yel.  40. 

If  the  covenant  be  that  the  plaintiff  and  his  wife  shall  enjoy ;  breach, 
tiiat  die  plaintiff  was  ousted,  is  sufficient ;  for  the  husband  had  the 
entire  possession.     R.  2  Cro.  383. 

Lease  from  A.  and  B.  his  wife,  to  Cy  for  ?»  14,  or  21  years,  at  C.'s  elecr 
tJOD,  who  covenants  to  pay  A.  and  B«,  their  executors,  Sec*  said  rent  during 
said  term ;  C.  enters  and  continues  in  possession ;  A.  dies ;  B.  marries  D. ; 
rent  is  in  arrear ;  D.  and  B.  bring  action  of  covenant  in  tlie  first  seven  years  ; 
and  assign  for  breach,  that  C.  has  not  paid  to  D.  and  B. ;  the  breach  is  weD 
angned.    Ferguson  v.  Cornish,  T.  33  &  34  G.  2.    2  B.  M.  1032. 

If  an  assumpsit  be  to  make  good  a  portion  of  500/.,  if  the  plaintiff 
says  that  the  defendant  did  not  pay,  it  is  sufficient.     R.  Jones,  228,  9. 

If  an  award  be  that  A.  shall  pay,  or  procure  a  stranger  to  be  bound 
for  the  payment,  and  the  defendant  pleads  performance ;  it  is  sufficient 
for  the  plaintiff  to  assign  a  breach,  that  A.  did  not  pay,  without  adding 
nee proctiravit  the  stranger  to  be  bound  for  it;  for  the  award  is  void  as 
to  that    Dan.  557. 

If  a  promise  be  to  deliver  goods  super  vel  ante  19tli  January; 
breach,  that  he  did  not  delivo:  stq^er  19  January,  is  good;  for  delivery 
at  a  da^  precedent,  will  not  be  good  without  notice;  at  least,  after  ver- 
dict it  IS  good.  R.  inter  Harman  and  Ouden,  B.  R.  Tr.  12  W.  3. 
(Vide  1  SaL  140.  Ck>myns^s  Reports,  89.  1  Ld.  Raj.  620.)  Cont 
where  an  award  was  to  pay  money  ad  vel  ante.^    R.  3  Lev.  29^^ 

(C  47.)  When  it  is  not  well  assigned  r —  If  it  does  not  com- 
prehend the  effect  of  the  covenant. 

Bat  if  a  breach  assigned  be  not  in  the  words  of  the  covenant,  but 
shorter,  or  larger  than  the  covenant,  &c.,  it  is  bad ;  as,  a  covenant  for 
cqoyment  without  lawful  disturbance ;  breach,  that  he-  was  disturbed^ 
is  bad ;  for  it  should  be,  that  he  was  legUimo  nodo  disturbed,  in  the 
predae  words  of  the  covenant,  or  otherwise  he  should  show  by  whom 
ht  was  disturbed  and  how.  R.  Cro.  El.  914.  Yd.  30.  Vide  post, 
(C  49.) 

Promise  to  deliver  a  horse  in  good  plight;  breach,  that  he. did  not 
delifer  it,  is  bad.     R.  1  Vent  64. 

Covenant  to  repair  a  fence  except  in  parte  occidentali  s  breach,  that 
he  did  not  repair,  and  does  not  say  that  the  want  of  repair  was  in 
other  than  the  west  side,  and  therefore  bad.     R.  2  Jon.  125. 

Promise  to  pay  a  bill  of  costs,  when  taxed  by  two  attomies  to  be 
chosoi  between  the  parties;  breach,  that  he  did  not  produce  any  biU, 
is  not  lEOod.     R.  2  Sand.  107. 

Covenant  to  pay  so  much  per  ton ;  breach,  that  he  has  not  paid  for 
so  many  tons  and  one  hogshead,  is  bad ;  for  it  was  not  sec.  ratam,  and 
therefore  nonpayment  for  the  hogshead  is  not  within  the  covenant* 
R.  2  Lev.  124. 

Covenant  quod  stq)er  requisitumem  manuteneat  any  action  in  hi&name ; 
it  is  not  good,  if  he  shows  an  action  brought  in  hb  name  which  abated, 
if  he  does  not  say  that  it  was  upon  request.    R.  1  Leo.  169. 

Covenant  to  pay  6s.  per  d|iy,  after  notice  that  he  would  not  act  any 
more,  proviso,  that  no  notice  shall  be  g^ven  but  in  an  acting  week ; 
breach,  that  he  gave  notice  sec.  Jprmam  curticulorum,  is  not  sufficient, 

F  3  hut 
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but  he  ought  to  say  expressly  that  it  was  in  an  acting  week.    R.  SaL 
574.     For  the  proviso  is  part  of  the  covenant  itsel£ 

In  assumpsit  to  deliver  goods,  or  pay  20/. ;  breach,  that  he  did  not 
deliver,  is  not  sufficient  widiout  saying,  ^^nor  paid  20/.''  R.  Hard.  S20. 

So,  if  a  breach  be  in  these  words,  that  he  was  not  seised  of  a  well, 
when  the  demise  was  of  a  messuage  with  liberty  to  have  water  there, 
and  he  covenanted  that  he  was  seised  of  the  premises ;  but  he  ou^t 
to  say,  that  the  lessor  had  not  power  to  grant  such  liber^.  R.  Lut* 
608. 

So,  if  a  breach  be  in  the  words  of  the  covenant,  &c.  where  the 
words  are  in  part  void,  or  surplusage,  and  do  not  contain  the  effect 
of  the  covenant,  it  is  bad ;  as,  if  an  award  be,  that  A.  and  a  stranger 
shall  give  a  bond ;  breach,  that  A.  and  the  stranger  did  not  give  it» 
will  be  bad;  for  if  A.  oiUy  gives  it,  it  is  sufficient;  the  award  bang 
void  as  to  the  stranger.    Dan.  557* 

If  A.  assigns  his  office,  and  the  fees  belonging  to  it,  and  engages 
that  B.,  to  whom  he  assigned,  shall  receive  them;  it  is  not  a  good 
Inreach  that  B«  did  not  receive  theni,  but  he  ought  to  show  that  A. 
prevented  him.    Per  two  J.  4  Mod.  44. 

If  the  breach  does  not  show  a  disturbance  after  the  plaintiff's  tidc^ 
it  is  bad;  as,  on  a  covenant  to  enjoy  without  the  interruption  of  B^  tf* 
the  plaintiff  says,  that  he  enter^  Sd  Nov.;  and  that  B.  had  a  lease, 
upon  which  he  entered  1st  Oct,  it  is  not  good.     R.  AL  19. 

(C  48.)  If  it  be  not  certain. 

So,  if  a  breach  is  not  certain  and  express,  it  is  bad. 

If  a  covenant  be,  that  an  apprentice  shall  not  waste  goods ;  breach, 
that  he  wasted  divers  goods,  is  not  good-  without  saying  what.  R. 
1  Lev.  94. 

If  the  breach  is,  that  the  messuage  was  not  repaired,  and  does  not 
say  in  what  the  defect  was.     Bendl.  pi.  110.     Skin.  844. 

Yet,  a  general  breach  is.  sufficient  in  covenant;  and  therefore  that  he 
sold  to  A.  and  others,  at  several  times  between  such  a  day  and  sudm 
a  day,  is  sufficient.     R.  1  Sal.  1S9. 

If  a  covenant  be,  that  the  plaintiff  may  enter  and  enjoy  without  let 
or  demand  of  the  defendant ;  breach,  that  he  did  not  enter  and  enjoy 
by  reason  of  the  let  or  demand  of  the  defendant,  is  bad.  Sembw 
Hard.  132. 

If  a  covenant  be  to  find  meat,  drink,  and  other  necessaries,  and  the 
breach  be  in  the  same  words,  without  saying  what  necessaries,  it  is 
bad.     R.  2  Cro.  486. 

If  a  breach  be,  non  perfbrmaxdt  agreeamenium^  without  saying  in 
what  particular,  it  is  bad.     Skin.  344. 

But  a  breach  badly  assigned  shall  be  aided  after  a  verdict,  which 
finds  for  the  plaintiff.     R.  2  Jon.  125.     R.  Skin.  344. 

So,  in  covenant,  if  one  breach  be  well  assigned  and  another  ill,  the 
plaintiff  on  an  entire  demurrer  to  the  whole  declaration  shall  have 
judgment  for  the  breach  well  assigned,  and  shall  be  barred  for  the 
residue.    2  Sand.  380.    Vide  ante,  (C  32.) 

(C  49.)  If  it  does  not  show  an  interruption  by  title. 

So,  a  breach  assigned  in  the  words  of  the  covenant,  &c  where  the 

words 
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words  do  not  imik)rt  any  such  breach^  is  not  good ;  as,  if  the  lessor 
txivenants  that  the  lessee  shall  enJOT  during  his  term ;  breaofa,  quod  rum 
gamsusjiat  is  not  sufficient^  for  the  corenant  is  not  bfoke  but  by  dis- 
turbance by  a  lawfhl  title.  R.  Van.  121.  R.  Hob.  SS*  Win.  Ent.  120. 
Vide  post,  (E  25,  26.) 

So,  in  covenant  for  quiet  enjoyment  of  twenty  tons  of  copperas ; 
breach,  quod  non  potuit  gaudere^  4^.  is  not  gooc^  without  showing  a 
lawful  disturbance.    R.  Cro.  EL  914.    YeL  30. 

So,  in  assumpsit  for  quiet  enjoyment;  breach,  that  he  did  not  quietly 
enjoy,  is  not  good.     R.  cont.  Dy.  S28.  a.     R.  ace.  2  Cro.  425. 

In  assumpsit  to  enjoy  without  disturbance;  breach,  that  a  stranger 
made  a  cBstiress  upon  him,  is  not  good,  without  saying  that  the  distress 
was  upon  an  elder  charge.     R.  2  Cro.  444. 

So^  in  debt  on  a  bond  for  quiet  enjoyment;  breach,  that  he  was 
ousted,  without  saying  by  an  elder  tide,  is  bad.  R.  Dy.  828.  a.  in 
Mazg.     R.  Cro.  Car.  5. 

A  condition,  or  covenant,  that  the  lessee  shall  not  oust  the  tenants 
inhabiting  within  the  manor,  of  their  tenements,  if  they  do  duty  ac- 
cording to  the  custom ;  breach,  that  he  ousted  B.,  a  tenant  inhabiting 
his  tenement  parcel  of  the  manor,  is  not  good ;  for  perhaps  B.  was 
was  only  a  tenant  at  will.     R.  1  Leo.  246. 

So,  in  covenant,  if  the  plaintiff  for  breach  assigns  that  A.  habens 
legal  iittdum  entered,  it  is  not  good,  without  showii^  what  tide  A.  had». 
R.  2  Sand.  180.  1  Sid.  466.  R.  3  Mod.  135.  R.  cont.  2  Lev.  37. 
R.  ace.  1  Lev.  301.     1  Mod.  294. 

So»  if  A.  as  attorney  to  anodier,  makes  a  demise,  and  covenants 
that  ihe  lessee  shall  enjoy ;  if  the  lessee  in  covenant  shows  a  recovery 
against  him  in  trespass,  widiout  showing  the  dde,  it  is  not  gooo. 
R.  per  two  J.    2  Vent.  62- 

So,  if  in  debt  on  a  bond  for  enjoyment  of  land  widiout  evictions 
the  defendant  pleads  condidons  performed,  and  the  plaindff  assigna 
Ibr  breach  a  recovery  against  him;  it  is  not  good  without  saying  it 
was  by  an  elder  dtle.     R.  2  Cro.  315.     R.  1  Lev.  83. 

And  though  the  defendant  rejoins,  that  die  recovery  was  by  ccmm, 
and  it  be  found  for  the  plaintiff;  yet  die  breach  is  not  aided  by  the 
verdict.     R.  and  judgment  ^ont.  reversed.     2  Cro.  315. 

So,  if  it  be  for  the  enjoymek^t  of  a  way,  till  A.  is  of  full  age,  and  he 
says  that  A.  obstructed  him,  w^^hout  saying  by  dde.     R.  3  Lev.  305.. 

So,  in  covenant  for  enjoying  v.idiout  the  interruption  of  B.  and  all 
claiming  under  him,  and  he  says  that  he  was  interrupted  by  A.,  who 
claims  under  B.  without  saying  how,  or  by  what  dtle.  R.  pont.  and 
afterwards  reversed  by  all  tne  just  and  barons.     Cro.  £1.  823.. 

In  covenant  to  save  harmless  from  arrears  of  rent;  breach,  that  he 
did  not  pay,  is  not  sufficient,  without  damnificadon.     Skin.  397. 

But  the  breach  is  well  assigned,  that  A.  habens  legaL  tituhan  virtute 
dimiss.  fact,  before  the  covenant  to  the  plaint]£^  though  it  does  not 
show  what  dde  A.  had.     R.  3  Lev.  325. 

If  there  are  several  covenants,  one,  that  A.  shall  well  server  the 
odier,.  that  if  he  embezzles,  &c.;  B.  upon  nodce  shall  make  satis&cdon; 
if  the  breach  be,  diat  A.  embezzled,  without  saying  that  he  gave  nodoe^ 
it  will  be  a  good  breach  on  the  fir^t  covenant     R.  Cro»  EL  831. 

So,  where  the  matter  lies  properly  in  the  knowledge  of  the  covenan* 

F4  tor, 
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tor,  a  breach  in  the  words  of  the  covenant  is  sufficient;  as,  if  a  lessor 
covenants  that  he  has  fiill  power  to  make  the  demise ;  it  is  sufficient  to 
say,  that  he  had  not  power,  without  showing  in  whom  the  estate  was; 
fpr  this  lies  more  in  the  notice  of  the  lessor.  R.  9  Co.  61.  a.  Cont. 
Win.  Ent.  122.    Vide  ante,  (C  45.) 

SOf  where  the  covenant  is  against  interruption  by  the  covenantor 
himself;  breach,  that  he  himself  entered,  &c.,  is  sufficient  without  show- 
ing by  what  title.     R.  2  Cro.  S8S.     R.  Cro.  El.  544. 

So,  if  a  covenant  or  promise  0oes  only  to  the  possessicm,  eviction  is 
sufficient,  without  showing  the  tiue.  R.  2  Lev.  194.  R.  Dy.  328.  a« 
Vide  ibid,  in  Marg.     Semb.  cont  per  two  J.    2  Vent  62. 

So,  if  ft  covenant  be  against  the  act  of  a  particular  person,  interrup- 
tion is  sufficient,  without  saying  by  what  title.  R.  Cro.  £1.  2 IS. 
Adm.  2  Vent  62.     R.  2  Lev.  87. 

(C  50.)  Averment  in  a  declaration :  —  When  necessary* 

The  plaintiff  in  his  declaration  ought  to  aver  all  that  is  necessary  for 
the  maintenance  of  his  action. 

If  a  declaration  in  assault  and  battery  begins  with  quod  cunif  it  is  bad,  for 
want  of  avermenti  (in  B.  R.  not  in  C.  B.,  where  they  proceed  by  original)  and 
judgment  shall  be  arrested.     Smith  v.  Reynolds,    T.  10  &  1 L  G.  2.  Andr.  21. 

Facts,  for  example,  time  and  place,  may  always  be  alleged  under  a  %nde' 
licet ;  since  if  it  be  material  that  they  should  have  happened  in  the  precise 
manner  charged,  the  stating  of  them  under  a  videlicet  will  not  let  in  a  lati- 
tude in  the  proof.     1  T.  R.  63.    Id.  68. 

But  the  plaintiff  need  not  aver  his  count  by  hoc  parat.  est  verificare. 
PI.  Com.  342.  a.     Co.  L.  303.     Vide  post,  (E  33.) 

(C51.)  Performance  when  it  shall  be  averred:  —  Condition 

precedent. 

And  therefore  in  all  cases  where  the  estate  or  interest  commences  on 
a  condition  precedent,  be  the  condition  or  act  in  the  affirmative  or 
negative,  and  to  be  performed  by  the  plaintiff,  the  defendant,  or  any 
other,  the  plaintiff  ought  in  his  count  to  aver  performance.  R. 
7  Co.  10.  a.    Ughtred. 

As,  if  a  man  grants  an  annuity  to  another,  when  he  is  promoted  to 
such  a  benefice,  &c.;  the  plaintiff  in  annuity  ought  to  aver,  that  he  Is 
promoted,  &c.     PI.  Com.  25.  b. 

If  a  man  devises,  that,  if  his  goods  are  not  sufficient  to  pay  his 
debts,  his  land  shall  be  sold;  he,  who  avows  under  the  vendee, 
ought  to  aver  precisely  that  the  personal  estate  was  not  sufficient.  R. 
Jon.  328. 

If  a  man  promises  to  surrender  land  on  payment  of  so  much  money, 
in  assumpsit  the  plaintiff  ought  to  allege  payment,  or  a  tender  and 
refusal.     R.  Cro.  £1.  889. 

If  in  consideration  that  A.  at  the  special  request  of  B.  would  execute  a 
genera]  release,  (to  bear  date  before  this  agreement,)  B.  will  pay,  ftc.  A. 
must  aver,  that  he  gave  or  tendered  the  release.  Collins  v.  Gibbs,  M. 
33  G.  2.    2  B.  M.  899. 

So,  if  a  man  promises  as  a  surety  or  Jldefussor  for  another,  in  a5- 
sunrpsit  against  him  for  nonperformance  of  the  promise,  the  plaintiifr 
ought  to  aver,  that  he  for  whom  he  was  surety  has  not  performed.    R. 
2  Cro.  500. 

IF 
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If  bail  be  bound  in  a  recognizance  that  the  defendant  shall  appear  in 
eight  days  after  waminfl%  and  if  he  be  condemned  shall  render  himself 
or  pay,  &c. ;  the  plaintm  ought  to  show  that  he  was  warned ;  for  it  is  a 
condition  precedent     R.  2  Cro.  46. 

If  the  defendant  justifies  an  arrest  10  Od.  virMe  xmirranti  of  the 
quarter  sessions  9  Oct ;  he  ought  to  aver,  that  the  sessions  continued 
till  the  arrest    2  Lev.  239. 

Tender  of  stock  must  be  on  the  very  day,  notwithstanding  the  custom  of 
the  alley  to  allow  a  day  or  two.  Per  rratt  C.  J.  BullcK^k  v.  Noke,  H. 
10  6.  Str.  579.  N.  B.  King  C.  J.  in  a  like  case  left  it  to  the  jury,  who 
found  it  a  good  tender. 

Tender  of  stock  must  be  at  the  last  part  of  the  day  that  it  can  be  accepted. 
Duke  of  Rutland  v.  Hodgson,  T.  IS  G.    Str.  777. 

The  buyer  of  stock  must  be  called  at  the  books,  to  make  it  a  good  tender. 
Thornton  v.  Moulton,  M.  9  G.    Str.  538. 

If  stock  and  dividends  are  to  be  transferred,  the  declaratbn  must  show 
what  the  dividends  were,  and  that  they  were  all  tendered.  Bowles  v. 
Bridges,  P.  2  G.  2.    Str.  832. 

On  a  contract  for  sale  of  stock,  tender  of  the  stock  by  a  third  person  ap- 
pointed by  the  seller  is  not  sufficient,  for  the  purchaser  is  not  obliged  to 
accept  it  from  a  third  person.  Rhodes  v.  Lovit,  in  Sc.  H.  1720.  Bunb.  70. 
Vide  Merrit  v.  Rane,  Str.  458.  where  a  third  person  attending  by  purchaser's 
iqppointment  to  pay  for  and  accept  stock  was  held  good. 

if  tender  of  stock  was  to  have  been  on  a  non-transfer  day,  it  must  be 
shown,  that  leave  to  transfer  was  actually  obtained.  Clark  v.  Tyson,  H. 
8G.    Str.,504. 

(C  5S.)  The  cause  or  consideration  of  the  duty  demanded. 

So,  if  the  thing  demanded  is  granted  for  such  a  cause  or  consider- 
ation, this  ouf^t  to  be  averred  to  have  been  perbnned;  for  it  is  in  the 
nature  of  a. condition  precedent:  as,  if  I  promise  20s.  to  A.  for  his  go* 
ing  with  me  to  Rome,  he  ought  to  aver  nis  going  to  Rome;  .fctr  upon 
that  the  doty  commences.     7  Co.  10.  b. 

Or,  for  his  service  for  a  year,  he  ought  to  aver  his  service.  Hob.  1 06. 

Or  in  consideration  of  bis  forbearance  for  a  week,  he  ought  to  aver 
his  forbearance.     R.  Cro.  £1.  272. 

So  the  cause  or  consideration  of  a  patent,  if  it  be  executory  or  the 
suggestion  of  the  party,  ought  to  be  averred.  Vide  post,  (C  62,  S, 
4,  5.) 

(C  5S.)  Though  there  are  mutual  agreements,  if  the  thing 
to  be  done  for  such  a  consideration  is  by  agreement  to  be 
done  at  a  day  subsequent  to  the  performance  of  the  con- 
dition. 

So,  where  there  are  mutual  agreements,  and  the  one  agrees  to  give 
a  hawk  at  such  a  day,  and  the  other  'agrees  for  the  hawk  to  deliver  a 
horse  at  a  subsequent  day :  in  an  action  for  the  horse,  the  delivery  of 
the  hawk  must  be  averred ;  for  that  was  the  consideration  of  the  pro* 
mise.    Lut  251.     1  SalL  171. 

If  A.  agrees  to  build  a  house,  and  B.  agrees  to  pay  102.  pro  labore 

suoj  and  there  are  mutual  promises,  in  an  action  by  A.  for  the  money, 

he  must  aver  performance  of  the  work.    R.  per  two  J.    Twisd.  cont. 

2  Sand.  351.    2Lev.2S. 

So, 
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So,  if  A.  agrees  to  assign  a  lease  to  B.,  and  B.  agrees  topajpnrinie 
250/.)  and  there  are  niutual  promises,  if  A.  sues  for  the  250^  he  most 
aver  an  assignment  of  the  lease.  R«  oont.  Ellis  dub.  2  Mod.  34* 
This  resolution  denied  to  be  law.     Sal.  172. 

If  A.  agrees  to  pay  102.  to  B.  within  six  months,  B.  transferring  so 
much  stock  to  hun,  and  B.  gives  a  note  to  A  to  transfer  so  much 
stock  t&  him,  paying  10/. ;  if  B.  sues  for  the  10/.,  he  must  aver  that  he 
has  transferred,  or  offered  to  do  it ;  and  if  A.sue8  for  not  transferring 
he  ought  to  aver,  and  prove  payment  or  a  tender  of  the  10/.,  for  thgr  are 
conditions  precedent,  though  there  are  mutual  promises.  Per  Holt. 
1  Sal.  112. 

So,  if  mutual  agreements  are  to  be  performed  reciprocally  on  a  pre- 
cedent act  by  the  other :  as,  if  A.  covenants  to  tran^r  stock  to  B.  on 
payment  of  so  much,  and  B.  covenants  to  accq>t  such  transfer,  and 
^  then  to  pay :  in  covenant,  &c.  for  nonpayment,  A.  ought  to  aver  a 
transfer  or  a  tender.  R.  per  C.  B.  Butreversed  per  thr^e  J.  in  B.  R. 
But  affirmed  in  parliament.     2  Mod.  Ca.  68.  S81. 

So,  if  thereare  mutual  agreements,  and  one  agrees  to  do  his  part  at 
an  indefinite  time,  and  the  other  in  consideration  thereof  to  pay,  &c. 
B.  2  Mod.  Ca.  40. 

(C  54.)  When  performance  need  not  be  averred :  —  Where 

there  are  mutual  agreements. 

But  where  there  are  mutual  promises,  generally,  performance  need 
not  be  averred.  7  Co.  11.  a.  Adm.  Lut.  250.  R.  Mar.  pL  114. 
R.  Lut.  224.     Cro.  El.  889. 

As,  if  a  man  promises  to  deliver  a  cow,  and  the  other  promises 
payment  of  20/. ;  in  an  action  for  the  money,  the  delivery  of  the  cow 
need  not  be  averred.    R.  Hob.  88.    Agreed  per  Holt   Lut  250. 

Dan.  72. 

A  covenant  to  pay  upon  traosferriDg  stock  is  mutual.  Wyvii  v.  Sti^ile- 
too,  M.  1 1 G.    Str.  615.    Dawson  v.  Myer,  T.  12  6.    Str.  712. 

If  a  man  promises  to  deliver  so  many  tods  of  iron,  and  the  other 
promises  payment,  the  plaintiff  need  not  aver  the  delivery  of  the  iron.  . 
R.  YeL  ISS. 

If  lliere  be  an  i^preement  that  A.  shall  pay  so  much  on  such  a  day, 
if  B.  will  promise*  to  maintain  an  infimt  for  so  many  years,  and  there 
are  mutual  promises  therecm ;  in  assumpsit  for  the  money,  B.  need  not 
aver  that  he  promised,  &c.     R.  Lut.  228,  4. 

If  A  promises  to  take  an  apprentice,  and  B.,  in  consideration  thereof 
to  pay  so  much.    R.  1  Lev.  87. 

Or,  to  provide  soldiers  to  be  transported,  and  B.  to  provide  ships  to 
transport  them.     R.  Sti.  186, 7.    2  Mod.  75. 

If  A.  covenants  to  account  and  B.  to  allow  on  such  account  such  a 
thing.     R.  2  Mod.  76. 

So,  where  there  are  mutual  covenants,  the  pimntiff  need  not  all^^e 
in  covenant,  that  he  has  performed  the  covenants  on  his  part     R.  1  RoL 

414.  1.  40,  S5. 

So,  where  the  plaintiff  alleges  an  agreement  and  mutual  promises  to 
perform,  performance  by  the  plaintiff  need  tot  be  alleged,  uough  tfiey 
ought  to  be  performed.    R.  Hard.  108. 

If 
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If  A*,  in  consideraticm  that  B.  undertook  not  to  sue  a  bail  bond 
against  \am^  and  to  give  bim  the  benefit  of  an  outlawry^  assumes  to 
pay  B.  400^  Avennentt  that  A.  had  the  benefit  of  the  outlawry  with* 
out  saying  that  he  did  not  sue  the  bail  bcmd,  is  su£Bcient«  R.  1  Ley. 
20. 

And  in  case  of  mutual  promisesi  the  plainti£P  need  not  all^^e  per- 
formance of  all  on  his  part  to  be  peiformed.    Adm.  Lut  223»  4. 

If  plaintiff  declares,  that  in  consideration  he  had  agreed  to  deliver  cloth 
to  defendant,  defendant  agreed  to  pay  him  money  in  case  A.'s  horse  beat 
B/Sy  which  he  avers  he  dio,  he  need  not  aver  delivery  of  the  cloth ;  but  if  it 
b,  that  in  consideration  plaintiff  would  deliver  cloth,  defendant  would^pay, 
then  the  delivery  must  be  averred.  Martindale  v.  fisher,  P.  18  (7.  2, 
Wik.88. 

(C  55.)  Though  one  thin^  is  to  be  done  in  consideration  of 
another,  if  it  be  agreed  to  be  done  at  a  day  precedent. 

Soj  where  there  are  mutu^  agreements,  and  the  thing  on  the  one 
part  is  in  consideration  of  a  thing  on  the  other  part,  but  to  be  per- 
formed at  a  day  before  the  thing  on  the  other  part,  there  such  consider- 
ation need  not  be  ayerred  to  be  performed.    Lut  250.     1  Sal.  171. 

As,  if  a  man  agrees  to  serve  another  in  war,  and  the  other  agrees  to 
pay  him  so  much  for  his  services  at  a  day  before  the  war  began,  an 
action  lies  for  the  money  without  an  ayerment  of  the  service.  R.  Lut. 
250. 

If  a  man,  in  consideration  of  10/.  to  be  paid  after  a  new  lease 
granted,  promises  to  obtain  a  new  lease ;  in  assumpsit  for  not  obtaining 
It,  the  pluntiff  need  notallege  that  he  is  ready  to  pay  the  10/.  R.  Cro. 
EL  249. 

If  a  man  covenants  to  assure  land  to  A.  for  the  consideration  after 
mentioned,  and  A.  coyenants  for  the  consideration  aforesaid  to  pay  so 
much ;  in  covenant  for  the  money,  it  is  not  necessary  to  ayer,  tiiat  he 
has  assured*     R.  1  Rol.  415.  1.  5. 

So,  in  debt  on  a  bond  for  performing  an  award,  if  the  award  be,  that 
one  shall  pay  10/.,  and  the  other,  in  consideration  thereof  shall  re* 
lease,  and  a  oreach  b  assigned  for  not  releasing,  there  is  no  need  to 
ayer  payment,  for  he  has  a  mutual  remedy.  R.  1  Rol.  415.1.  20.  Cro. 
Car.  384. 

In  debt  on  a  bond  to  pay  502.  on  marriage,  or  on  first  February  next, 

Cviso,  that  the  plaintiff  justifies  the  truth  of  the  declaration  under  his 
d  and  seal,  ^ven  to  the  defendant  of  the  same  date  with  the  bond ; 
^aintiff  need  not  aver  that  he  has  justified  the  truth,  &c.  Dub. 
Hard.  9. 

(C  56.)  Where  there  are  mutual  remedies. 

So^  where  there  are  mutual  remedies :  as,  if  a  man  promises  to  de- 
liver metal  made  into  pewter  capiendo  inde  so  much  as  he  reasonably 
dsserves,  in  assumpsit  lot  not  delivering  it,  there  is  no  need  to  aver, 
that  he  tendered  so  much  as  he  deserved;  for  it  is  not  a  condition  pre- 
cedent, and  the  defendant  may  haye  debt  for  what  he  deseryes,  or  may 
detain  at  his  election,  and  then  it  will  oune  on  his  part  R.  1  Rol. 
466.  L  40. 

If  A.  covenants  to  repair  a  hpuse  before  Michaelmas,  and  B.  coye- 
nants 
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nants  that,  ab  et  post  tempos  quale  A.  repararet^  he  will  r^air ;  in  od* 
venant  against  B.  for  not  repairinj?  after  Michaehnas,  it  is  not  neoessaiy 
to  aver  that  A.  repaired  before;  for  post  tenqmsf  &c.  does  not  refer  to 
the  repair,  but  to  the  time  when  the  lien  upon  B.  to  repair  b^ins,  and 
covenant  lies  against  A.  if  he  did  not  repair  before  Michaelmas. 
R  1  Kol.  416.  L  40. 

If  articles  be,  that  A.  gives  to  B.  500/.  for  his  land ;  in  debt  for  the 
500/.  there  is  no  need  to  aver  that  he  has  conveyed  the  land ;  for  there 
is  a  mutual  remedy  when  both  have  sealed  the  deed.  R.  1  Sand.  820. 
R«  Lut.496. 

So,  if  A.  covenants  to  transfer  stock  to  B.  super  vel  ante  Slst  Sep- 
tember, and  B.  covenants  to  pay  so  much  to  A.  super  vel  ante  the  same 
day.     R.  2  Mod.  Cas.  105,  6.  294. 

On  an  indenture  between  two  parties,  there  are  mutual  remedies ;  on  a 
deed-poll  there  is  not.    Lock  v.  Wright,  T.  9  G.    Str.  569. 

(C  57.)  Matter  ex  post  factOj  which  defeats  an  estate  or  in- 
terest. 

So,  where  an  estate  or  interest  passes  or  vests  immediately,  and  is 
to  be  defeated  by  a  condition  subsequent,  for  matter  expostfacto^  be 
it  in  the  afiirmative  or  negative,  or  to  be  performed  by  the  plaintifiy 
or  the  defendant,  or  any  other;  performance  of  that  matter  need 
not  to  be  averred :  as,  if  a  man  grants  an  annuity  for  the  maintain- 
ance  of  six  soldiers  for  the  defence  of  a  castle^  the  plaintiff  in  annuity 
need  not  aver,  that  he  has  maintained,  &c     R.  7  Co.  10.  a. 

If  a  grant  be  of  an  annuity  to  A.  till  he  be  advanced  to  a  bene- 
fice ;  A.  m  annuity  need  not  say  that  he  is  not  yet  advanced.  7  Co. 
10.  a.  b.     PL  Com.  25.  b.  80.  a.  32.  b. 

(C  58.)  Performance  how  alleged :  —  According  to  the  in- 
tent*   Vide  Condition,  (G  1«.) 

And  he  ought  to  aver  performance  of  the  intent  of  the  covenant,  &C.; 
for  it  is  not  sufficient  to  pursue  the  words,  if  the  intent  be  not  also 
performed :  as,  on  a  promise  in  consideration  that  he  would  cause  A. 
to  come  to  be  bound,  to  the  defendant  for  20/. ;  it  is  not  sufficient  to 
aver  that  he  caused  A.  to  come  to  be  bound,  but  he  ought  to  say,  that 
he  was  bound.     R.  Yel.  50. 

On  a  promise  to  drain  lands,  ita  quod  sint  sicca  in  extremitate  Ue^ 
misj  viz.  aliquo  tempore  inter  All  Saints  and  Candlemas,  it  is  not  suffi- 
cient to  say  ^Btjiderunt  sicca  in  extremitate  hiemisy  viz.  aUquo  tempore 
between  those  feasts,  but  it  should  be  said  ihvXjuenmt  sicca  for  all  that 
time^  or  that  they  did  not  overflow  dUquo  tempore^  &c.,  for  that  was 
the  import  of  the  words.     R.  2  Rol.  246. 1.  SO. 

(C59.)  Exact  performance.    Vide  Condition,  (Gil.) 

And  he  ought  to  show  an  exact  performance;  as,  on  a  promise 
in  consideration  that  he  would  procure  20/.  for  one  year,  it  is  not 
sufficient  to  say  that  he  procured  10/.  the  23d  of  April,  and  10/.  the 
23d  of  June ;  for  he  ought  to  procure  the  whole  for  a  whole  year. 
R.  Yd.  87. 

So,  if  it  be  to  procure  20/.  in  gold;   10  gumeas,  and  the  residue 

in  silver,  is  not  si^cient.    Ibid. 

So,  on  a  promise  to  an  attorney,  in  consideration  that  he  will  ac- 
knowledge satisfaction  on  record,  &c ;  it  is  not  sufficient  to  say  that  he 
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ianquam  aitom.   acknowledged  satisfaction;  for  perhaps  his  warrant 
was  revoked.     R.  1  Rol.  366. 

Sof  on  a  promise  in  consideration  of  a  lease  of  lands  for  lOl.per 
ann. ;  it  is  not  sufficient  to  say  that  he  made  a  lease  of  the  said  land, 
widiout  saying  that  it  was  for  10/.  per  ann.  R.  S  BuL  35. 
'  On  a  promise  to  pay  befo];e  the  next  journey  by  the  plaintiff  to 
London;  it  is  not  sufficient  to  say  that  incepit  iter  such  a 'day,  but  it 
ought  to  be  said  that  he  made  his  next  journey,  &c.     R.  Yel.  176. 

In  consideration  that  he  would  repair  on  request;  it  is  not  sufficient 
to  say  reparaoitj  if  he  does  not  add,  on  request.     R.  2  Leo.  53. 

So»  on  a  note,  **  I  promise  to  pay  A.  on  his  transferring/'  it  is  not  enough 
that  B.,  his  surviving  partner,  tenders.    Fowler  v.  Samwell,  M.  12. 6.    Str. 

(C  60.)  Must  show  to  the  court,  that  it  is  well  performed. 

And  he  ou^ht  to  show  performance  with  such  certain^,  that  the 
court  may  judge  that  the  intent  of  the  covenant  is  performed;  as,  on 
a  promise  in  consideration  that  he  would  procure  a  sufficient  man  to  be 
bound ;  it  is  not  enoueh  to  say  that  he  procured  a  sufficient  man ;  but 
he  ought  to  show  of  ^at  sufficiency  he  was,  whereby  the  court  may 
judge  whether  he  was  sufficient  or  not     R.  Yel.  49.    Dan.  71; 

So,  on  a  promise  in  consideration  that  he  would  execute  an  in- 
denture^ &c.  per  quam  barganiz.  it  is  not  sufficient  to  say  that  he 
executed  the  indenture  aforesaid,  but  he  ought  to  show  that  he  exe- 
cuted such  an  indenture^ per  quam  barganiz.  &c.     R.  Yel.  ill. 

But  if  the  consideration  was  to  execute  such  an  indenture  in  certain, 
^<  that  he  executed  the  indenture  aforesaid," is  sufficient     Yel.  111. 

K  a  promise  be  to  to  deliver  15  iodaslana^  to  be  chosen  by  A.  out 
of  17 ;  in  assumpsit  for  not  delivering  them,  he  ought  to  show  that  A. 
^ose  15  todasi  for  the  election  is  the  first  act  R.,  after  verdict 
YeL  76. 

On  an  assumpsit  in  consideration  that  he  would  abate  10/.  part  of  a 
debt,  it  is  not  sufficient  to  say  that  he  did  abate,  without  showing  how. 
R.  Cro.  El.  477. 

In  consideration  to  acquit  A.  of  a  debt,  it  is  not  sufficient  to  say  that 
he  acquitted  him,  without  showing  how.     R.  2  Cro.  503. 

If  a  declaration  recites  an  agreement  that  A.  would  lease  for  years 
to  B.,  but  that  B.  refused  to  seal  the  indenture,  becapse  a  covenant 
was  inserted  for  repair  ffenerally,  and  that  the  defendant,  in  consider- 
ation that  B.  would  seal,  and  the  plaintiff  would  sive  a  bond  for  the 
performance  of  the  covenants,  assumed  to  repair  during  the  term ;  it  is 
not  sufficient  to  say  that  B.  sealed,  without  showing  a  demise  was  made. 
R.  YeL  18. 

If  a  devise  he,  that  land  shall  be  sold,  if  his  goods  are  not  sufficient 
to  pay  his  debts ;  in  avowry  by  the  vendee,  he  ought  to  show  how 
much  the  debts,  and  how  much  the  ffopds  are,  so  that  the  court  may 
judee  whether  the  condition  precedent  to  the  devise  be  performed. 
R.  Jon.  328. 

If  the  consideration  of  an  assumpsit  be  that  he  shall  give  a  bond  with 
sureties;  it  is  not  sufficient  to  say  that  he  tendered  a  oond,  if  he  does 
not  say  iii  what  sum  and  what  sureties,     h.  Hob.  69. 

But  to  allege  performance  in  words,  which  in  evidence  import  it,  is 
suffici^t ;  as,  if  a  promise  be  to  receive  A.  and  B.  ut  hospites,  and  to 
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find  necessaries ;  if  he  alleges  that  he  received  them  and  found  neces- 
saries, it  is  sufficient,  without  sajring,  ui  hospUes.     R.  1  Sal.  25. 

If^e  consideration  is  to  make  sails  worth  45/.;  that  he  made  the  said  sails 
is  sufficient.    Wallls  v.  Scott,  E.  4  G.    Str.  88. 

If  a  promise  be  to  dischaige  from  arrest;  if  he  alleges  quod  exonera^ 
vitt  it  is  sufficient ;  for  he  need  not  say  how,  as  in  the  cuscharge  of  a 
bond,  or  rent.     U.  Cro.  EL  914. 

If  a  promise  be  in  consideration  that  he  at  the  request  of  the  plain* 
tiff,  would  procure  a  note  of  B. ;  it  is  sufficient  to  say  that  he  procured 
a  note,  without  sajdng  at  his  request ;  for  a  subsequent  request  was  not 
intended.     R.  2  Vent  75. 

But  after  verdict  it  shall  be  dded,  if  the  plaintiff  allies  a  perferm- 
ance,  but  does  not  show  how.     R.  2  Jon.  125. 

(C  61.)  But  it  is  sufficient  to  show  a  performance  in  general 

terms. 

But  if  the  plaintiff  shows  a  certain  and  exact  performance^  it  is  suf- 
ficient in  general  terms,  without  alleging  particularly  how  he  per- 
formed ;  as,  on  a  promise  to  pay  quant,  dispenderet  for  the  officers  of 
the  army  in  such  a  suit ;  an  averment,  that  he  spent  so  much,  is  su& . 
ficient,  without  showing  for  what  officers  in  particular.     R.  Ray.  9. 

On  a  promise  in  consideration  that  remmciaret  the  executorship,  an 
averment  that  renunciaoitf  is  sufficient,  without  saying  before  whom  or 
how.     Ray.  400. 

That  conaret  maritagium;  averment,  that  comUusJiat  and  it  took 
effect,  is  sufficient,  without  saying  how  he  endeavoured.  R.  Ray.  400. 
Dan.  72.     Mo.  595. 

That  he  would  forbear  a  suit;  averment,  that  he  did  forbear  it,  is 
sufficient,  without  saying  in  what  court     R.  Ray.  208. 

That  tnonsMtret  compot, ;  averment,  monstraoit  quoddam  compote  Sic* 
without  saying  compot.  pradict^f  is  sufficient     R.  Ray.  204. 

That  he  would  marry  A.  on  request;  averment,  that  he  married  A. 
is  sufficient,  without  more.     R.  2  Cro.  404.     Dan.  78. 

That  he  would  pay  as  much  as  was  agreed  to  be  paid  to  A. ;  it  is 
sufficient  to  say,  that  so  much  was  agreed  to  be  paid  to  A.,  without 
saying  by  whom.    Dub.  Yd.  17. 

That  he  would  forbear  a  suit ;  it  is  sufficient  to  say  that  he  did  for* 
bear  generally,  without  saying  bucusque.     R.  2  Mod.  24. 

Or,  that  ne  forbore  from  the  time  of  the  promise  hucusq.  is  suffi-. 
cient,  though  to  be  intended  a  total  forbearance.     R.  2  Mod.  24.     R. 

Hard.  5. 

That  he  would  discharge  from  a  promise  of  marriage;  quod  ex^ 
oneravU  is  sufficient,  without  showing  uiat  he  was  present,  or  had  no- 
tice ;  for  a  fidl  discharge  shall  be  intended.  R.  1  Rol.  470.  1. 5.  StL 
295.808. 

So,  in  assumpsit  to  pay,  Sec,  if  he  disliked  the  land  in  fgurteen  days^ 
it  is  sufficient  to  say,  that  he  disliked ;  for  it  shall  be  intended  within 
the  time,  otherwise  it  ought  to  be  shown  on  the  other  part  R.  Cro. 
£1.  884. 

So,  if  a  promise  be  to  pay  in  Spanish  money;  avennoit^  that  he 
gave  a  bill  for  so  many  dollars,  is  sufficient.    R.  2  Cro.  7* 

So, 
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S0|  an  averment)  that  the  plaintiff  has  performed  all  on  his  part  to 
be  performed,  is  sufficient.    R.  on  demurrer,  Lut  253. 

Or,  quod  cum  the  plaintiff  assumed  to  perform,  &c.     Hard.  I  OS.  a. 

So,  a  declaration  on  assumpsit  to  pay  so  much  to  cure  his -daughter, 
and  another  count  to  pay  so  much  for  the  cure,  though  he  does  not 
aver  thi^  he  has  cured,  it  is  sufficient ;  for  by  the  second  count  it 
appears  that  she  was  cured ;  and  if  this  appears  by  any  part  of  the  re- 
cord, it  is  well.     R.  after  verdict     1  MocL  14.     Dan.  73. 

So,  where  something  is  corenanted  or  agreed  to  be  performed  by  each  of 
two  parties  At  the  same  time ;  it'is  sufficient  to  say  that  he  was  ready  and 
offered  to  perform  his  part,  but  that  he  was  discharged  by  the  other. 
Doug.  684. 

So,  if  one  covenant  with  another  to  do  a  certain  act  in  consideration  of 
an  award,  it  is  sufficient  to  aver  that  the  other  prevented  the  stipulated  thing 
from  being  literally  performed,  and  accepted  an  equivalent.  Doug.  272. 
Vide  1  T.K.  638. 

Yet,  an  averment,  that  paraius  Jint  et  obiulit  to  perform,  is  not  suffi- 
cient, if  he  does  not  say,  that  he  was  hindered  by  the  defendant. 
S  Sand.  352.     R.  1  Rol.  465.  1.  SO. 

Y^parat,  et  obtulit^  will  be  sufficient  after  verdict.  R.  2  Sand.  352. 
2  Lev.  23. 

So,  parat.  et  obttdit  is  sufficient,  where  nothing  is  to  be  done  on 
his  part  till  the  other  has  done  a  prior  act :  as,  if  A.  being  a  bailifi^  for 
10/L  assumes  to  arrest  another  at  the  suit  of  B. ;  it  is  sufficient  to  aver 
that  he  was  ready,  but  B.  did  not  deliver  him  any  warrant  R. 
1  Rol.  465.  1. 40. 

(C  63.)  When  the  consideration  of  a  patent  shall  be  averred : 

When  it  is  executory. 

When  the  consideration  of  the  king^s  patent  is  executory,  the  plain- 
tiffin  pleading  such  a  patent  must  aver  that  the  thing  is  done ;  as,  if  the 
long  grants  pro  eo  that  I  shall  find  a  lamp,  release  a  debt,  &c. ;  it  ought 
to  be  averred,  that  I  have  found  the  lamp,  released,  &c.  21  Ed.  4. 48. 
PI.  Com.  455.  a.     Hob.  23 1 . 

If  a  grant  be  pro  consilio  impendendo^  he  ought  to  aver  that  he  was 
ready  to  give  counsel.    Jonw  294. 

(C  63.)  Or  the  surmise  of  the  party. 

So,  if  the  consideration  of  a  patent  be  the  surmise  of  the  patentee; 
as,  if  the  kingp^  eo  that  the  manor  is  escheated  grants;  it  ought  to 
be  averred  that  the  manor  was  escheated.     21  Ed.  4*  48,  49. 

If  the  king  grants  an  office  with  all  fees,  without  naming  any ;  in 
pleading,  it  ouffht  to  be  averred  that  there  are  fees  in  certam,  other- 
wise the  grant  is  only  a  burthen  and  no  interest,  and  therefore  revoc- 
able at  pleasure.     R.  Jon*  294. 

(C  64.)  When  not. 

But  if  the  consideration  of  the  patent  be  executed,  it  need  not  be 
averred;  as,  if  the  king  grants  for  service  done.  R.  PI.  Com.  455.  a. 
Hob.  231. 

(C  65.)  How  it  shall  be  alleged. 

And  it  is  sufficient  (when  there  ought  to  be  an  averment)  to  aver 
the  consideration  to  be  performed,  wi<boat  more;  as,  if  the  king  in 

con- 
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consideration  of  tlie  surrender  of  a  lease,  mnts ;  it  is  sufficient  to  aver 
the  surrender  made,  without  saying  that  there  was  a  lease ;  for  the  sur* 
render  is  the  consideration.    R.  1  Co.  43.  a. 

(C  66.)  When  the  continuance  of  an  estate  shall  be  averred. 

If  the  plaintiff  claims  under  one  who  has  only  a  particular  estate^  as, 
for  life,  he  must  aver  continuance  of  the  estate.  PI.  Com.  481.  a.  Cro. 
El.  1 8.     Vide  post,  (E  1 9, 20,  1 , 2, 8,  4.) 

So,  he  who  daims  under  a  tenant  pur  coder  vUj  ought  to  aver  the  life 
of  the  cestui  que  vie.     Mo.  306.  335.     PI.  Com.  31.  a. 

So,  if  the  defendant  avows  for  rent  on  a  lease  for  years,  if  three  per- 
sons so  long  live,  he  ought  toaverthat  one  of  them  is  alive.  R.  2  Mod.  9S^ 
1  Mod.217. 

Or,  for  years,  if  the  lessee  so  long  live.     R.  Dal.  101. 

(C67.)  How  it  shall  be  averred. 

But  implication  that  a  life  continues  is  sufficient ;  as,  in  ejectment 
for  a  rectory,  if  it  be  found  that  the  rector  Jiitt  et  adhuc  est  seisit. ;  it  i^ 
a  sufficient  averment  of  his  life.  Dy.  304.  a.  R.  2  Jon.  227.  Vide 
post,  (C  77.) 

So,  in  ejectment  on  a  lease  for  years  if  the  lessor  live  so  long^  jP^ 
gecit  termino  nondum  Jlnito,  is  a  sufficient  averment  of  the  life  ot  the 
lessor ;  for  the  term  would  have  been  ended  by  his  death.  R.  per 
three  J.  and  aff.  iix  Error.    2  Cro.  622. 

So^  in  an  avowry  in  right  of  a  tenant  for  life,  that  the  plainUff 
es^,  et  tempore  quojuitj  infrafeodvm^  is  a  sufficient  averment  of  his  Ufe« 
R.  2  Cro.  637. 

So,  if  the  plaintiff,  who  claims  by  lease  for  a  tenant  for  life,  say% 
virtute  ctgus  Jvit  et  adhuc  est  possessianat.  R.  2  Bui.  263.  I). 
1  Leo.  281.     1  Brownl.4. 

In  trespass  for  inclosing  land  1  Maii^  in  which  he  has  common,  per 
quod  he  lost  his  common ;  {per  quod)  is  a  sufficient  averment  that  the. 
inclosure  continued  till  the  time  of  common.  R.  but  Dod.  doubted^, 
because  it  is  the  conclusion  of  the  declaration,  if  it  was  not  after  ver- 
dict    R.  2  Rol.  379. 

So,  in  ejectment  on  the  demise  of  B  ;  if  a  special  verdict  finds  that 
B.  was  alive,  it  shall  be  intended  that  he  continued  alive,  if  the  con- 
trary does  not  appear.     R.  2  Cro.  I1I6. 

So^  conusance  as  bailiff  of  husband  and  wife,  seised  in  right  of  Uie 
wife,  who  was  tenant  for  life,  for  rent  aretro  existentcy  is  a  sufficient 
averment  of  the  life  of  the  wife  on  a  general  demurrer.  R.  2  Lev.  88. 
Lut.  1226. 

So,  on  a  special  demurrer.  Per  two  J.,  but  Hale  doubted.  2  Lev» 
88. 

And  bv  the  stat  21  Ja.  13.  after  verdict,  the  want  of  an  averment 
of  a  life  shall  be  aided,  if  he  be  proved  to  be  alive.   Vide  Amendment, 

So,  by  the  stat  4&  5  Ann.  16.  after  judgment  by  confession,  nil 
dicitj  non  sum  inform*^  or  writ  of  inquiry  executed. 

(C  68.)  When  it  shall  not  be  averred. 

But  the  continuance  of  an  estate  of  inheritance  need  not  be  averred, 
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for  it  shall  be  intended,  if  the  contrary  does  not  appear ;  and  there- 
fore if  a  man  claims  under  husband  and  wiie,  seised  in  fee  in  right 
of  the  wife,  he  need  not  aver  the  life  of  the  wife.  R.  PL  Com.  431*  a* 
Soy  if  he  pleads  a  conveyance  by  a  tenant  in  fee.  R.  Lut.  357. 
So,  if  he  claims  under  a  bishop,  dean,  &c. :  he  need  not  aver  the 
life  of  the  bishop,  dean,  &c.     PI.  Com.  431.  a. 

Though  the  lease  by  the  bishop  was  not  confirmed,  and  so  determines 
by  his  death.     Per  Dy.  PI.  Com.  264.  a. 

So»  if  he  claims  by  descent  from  tenant  in  fee,  his  estate  shall  be 
intended  continuing  till  his  death.     R.  Lut  1 1 72. 

So^  if  he  claims  by  a  lease  for  years  from  husband  and  wife,  who 
was  tenant  in  tail,  he  need  not  aver  the  life  of  the  wife ;  for  she  has 
the  inheritance,  and  her  husband  is  seised  in  her  right.  R.  PI.  Com. 
431.  a.  ace.  Lut.  357.  1226.  But  it  was  R.  that  the  verdict  ought 
to  find  the  life  of  the  tenant  in  tail.     Cro.  £1.  407. 

So,  if  he  claims  by  lease  from  husband  and  wife  seised  for  their  lives, 
and  to  the  heirs  of  the  husband.     R.  Cro.  £1.  1 1 2. 

So,  if  a  man  makes  title  in  assise  to  a  rent-charge  against  the  feoffee 
of  tenant  in  tail,  he  need  not  aver  the  life  of  the  tenant  in  tail ;  for 
the  estate  of  the  feoffee  continues  till  the  discontinuance  is  avoided. 
R.  Cro.  £1.  226. 

iSo»  if  he  pleads  that  it  was  the  freehold  of  A.  who  demised  8cc. ;  he 
need  not  aver  the  life  of  A.,  for  he  shall  be  intended  to  have  the  fee. 
R.  Cro.  £L  87. 

Soy  if  an  estate  be  granted  to  A.  and  his  heirs  till  B.  attains  such  an 
affe,  he  who  clauns  under  A.  need  not  aver  the  life  of  B. ;  for  the  estate 
of  A.  who  has  a  base  fee,  shaU  be  intended  to  have  continuance  tOl  the 
ooAtrary  appears.     R.  1  Leo.  281. 

If  a  lease  be  pleaded  by  A.  tenant  for  life,  and  B.  in  reversion,  there 
is  no  need  to  aver  the  life  of  A.     R.  1  Leo.  1 77.     Cro  EI.  154. 

So,  if  a  man  pleads  an  extent  by  elegit^  he  need  not  aver  the  con- 
linuanoe  of  his  estate ;  for  it  shall  be  intended,  where  it  does  not 
i^pear  by  record  that  the  extent  may  have  been  satisfied.     R.  Hard.  80. 

If  lessee  for  life  assigns  his  estate  to  A.  who  leases  at  will ;  in  tres- 
pass by.the  lessee  at  wiii,  he  ought  to  aver  the  life  of  the  lessee  for  life ; 
but  he  need  not  aver  the  life  of  A.  or  the  continuance  of  the  will. 
2  Leo.  9^; 

SOf  where  the  continuance  of  the  estate  is  not  necessary  to  the  ac- 
tion, it  need  not  be  averred ;  as,  if  a  lease  be  for  years,  if  A.  so  long 
live,  and  a  covenant  that  he  has  power  to  lease,  in  covenant  for  a  breach 
of  it,  the  life  of  A.  need  not  be  averred ;  for  covenant  lies  though  he 
be  dead.     R.  9  Co.  60.  b. 

(C  69.)    Averment  of  a  request :  —  When  there  sliall  be  a 

special  request.     , 

So,  the  pliuntiff  in  his  declaration  ought  to  aver  a  request. 

And,  if  the  action  be  for  a  collateral  sum  to  be  paid  on  request,  the 
request  is  parcel  of  the  agreement,  and  traversable,  and  ought  to  be 
specially  alleged,  with  the  time  and  place  of  the  request  Adm.  Lut. 
231.  R,  Cro.  H.  85.  R.  Ow.  109.  Cont.  per  two  J.  1  Brownl.  10. 
R.acc.  Jon.  S6.  S5.     R.  Sav.  72. 

Vol.  VI.  G  Or, 
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Or,  for  a  collateral  matter  to  be  done  upon  request  Adm.  Lut^ 
2S1. 

As  in  assumpsit  to  pay  all  sums  expended  for  him.  R.  Cro.  £L 
83,4. 

To  pay  6s.  for  every  stone  of  wool  delivered*     R.  Cro.  El.  91. 

To  pay  for  victuals  for  him  and  his  horse.     R.  2  Cro.  1 83. 

So,  in  covenant  for  not  delivering  timber  for  repairs,  he  ought  to 
allege  a  special  reouest.     1  Brownl.  23. 

And  the  want  oi  a  special  request,  when  necessary,  is  not  aided  by 
verdict     R.  3  Bui.  299. 

Nor,  by  pleading  non  assumpsit  and  a  verdict  thereon:  for  that  is  no 
waiver  of  the  request.     R.  Jon.  86. 

Where  it  is  agreed  that  A.  should  give  B.  a  colt  in  exchange  for  B.'s 
mare,  and  should  pay  B.  two  guineas  to  boot,  and  that  A.  should  keep  the 
colt  until  the  29ch  day  of  September  following :  in  an  action  brought  by  A. 
he  must  allege  a  demand  on  B.  for  his  mare ;  and  stating  that  B.  did  not  de- 
liver, although  often  requested  so  to  do>  is  insufficientt  and  may  be  taken 
advantage  of  on  a  general  demurrer.  Bach  v.  Owen,  B.  R.  M.  34  Geo.  3. 
5  T.  R.  409. 

(C  70.)  When  a  general  request  is  suflacient. 

But  in  assumpsit  for  money  lent,  or  a  mere  duty,  licet  stppius  requisite 
is  sufficient.  R.  Cro.  El.  73,  4.  Agr.  2  Cro.  183.  Per  Hought. 
2  Cro.  523.     R.  Yel.  66.     Hut  2.  per  three  J.    Cro.  Car.  35.     Arg. 

4  Leo.  2.  R.  Cro.  El.  218.  R.  Win.  2. 

So,  in  assumpsit  for  a  collateral  smn,  if  it  is  not  to  be  paid  upon  re^ 
quest.     R.  Lut  231.     R.  Ow.  109. 

So,  in  assumpsit  to  pay  in  consideration  of  marriage;  for  it  is  in  the 
nature  of  a  debt     R.  Cro.  EL  229. 

So,  in  assumpsit  for  repayment  of  money  received  for  a  horse.     R* 

5  Lev.  364.     Skin.  347. 

So,  in  assumpsit  to  pay,  if  he  would  procure  a  note  from  B.  for  it ; 
that  he  procured  the  note,  et  requisivit  solvere^  is  sufficient.     R.  2  Vent. 

74. 

So»  in  case  that  if  plaintiff  made  him  a  set  of  sails  worth  15/.  defendant 
would  pay  so  much  for  them  on  request,  sapius  requitit.  is  sufficient.  Wallis 
V.  Scott,  E.  4  G.    Str.  88. 

So,  in  debt  on  a  bill,  &c.  to  be  paid  upon  request,  a  general  request 
is  sufficient     R.  Cro.  El.  548. 

And  where  a  special  request  is  necessary,  if  the  plaintiff  alleges  a 
special  request,  but  omits  the  day  or  time,  and  the  defendant  does 
not  join  issue  on  the  request,  but  pleads  non  assumpsit ^  ^c.  it  shall  be 
aided.     R.  Jon.  56. 

So,  in  annuity,  obligation,  &c.  to  pay  upon  request ;  no  request  is 
necessary.     R.  Cro.  El.  548.  721. 

So,  if  the  request  is  executed,  no  averment  is  necessary ;  as,  if  A. 
promises  to  pay,  &a  in  consideration  that  B.  at  his  request  would  be 
a  knight     R.  2  Lev.  198. 

(C7I.)  How  request  shall  be  made. 

And  if  a  promise  be  by  three,  a  special  request  to  one  is  sufficient 
D.  Noy,  135.     Vide  Condition,  (L  1 1.) 

if 
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If  an  action  be  by  an  executor  on  a  prcxniAe  to  pay  to  his  testator 
on  request,  if  he  alleges  a  special  request  by  the  esecutor,  and  Ucei 
requisii,  only  by  the  testator,  it  is  sufficient;  for  the  action  is  founded 
upon  a  request  by  the  executor.     R*  Hard.  38* 

(C  72.)  How  alleged. 

Ucet  requisite  is  as  well  as  in  facto  reqidsixjii  ;  htficet  is  affirmative. 
R.  Yel.  121. 

And,  if  it  be  said  that  the  plainti£Pat  such  a  day  and  place  showed 
the  note,  et  requisivit^  it  is  sufficient  without  saying  adttmc  et  ibidem  ; 
for  the  whole  shall  be  intended  to  have  been  done  at  the  same  time. 
R.  2  Vent  75. 

So,  if  a  special  request  be  alleged  in  the  first  count,  similiter  requisit4 
is  sufficient  in  the  second  count;  for  it  refers  to  the  first.  R.  Cro» 
El-  240. 

(C  73.)  Averment  of  notice :  —  When  necessary. 

So,  the  plaintiff  ought  to  aver  notice  given  to  the  defendanti  where 
the  action  does  not  lie  without  notice  given;  as,  if  the  act,  on  which 
the  plaiptifTs  demand  arises,  be  secret,  and  lies  only  in  the  plaintiff's 
mouth ;  as,  if  a  man  promises,  &c»  to  pay  such  a  rate  for  wares  as 
another  paid  him,  the  plaintiff  ought  to  allege  notice  of  the  mte  that 
another  gave.  R.  2  Cro.  432.  R.  1.  RoL  463.  1.  25.  HoU  Sh 
Hard.  42.    Vide  Condition,  (L  8,  9.) 

To  deliver  so  much  com,  if  the  plaintiff  approve  of  it»  at  the  ^r; 
the  plaintiff  ought  to  give  notice,  if  he  improved  of  it.  R«  Cro.  £1. 
249,  250. 

To  repay  so  much  to  B.  if  he  disliked  such  lands.  R.  cOUt*  Cro. 
EL  834.     1  Rol.  464. 

To  seal  such  an  escrow  as  he  or  his  counsel  shall  devise.  R.  1  ]lol. 
463.  1. 5.  50. 

To  account  before  auditors,  whom  the  obligee  shall  assign.  R. 
1  RoL  462.  L  50. 

To  pay  plaintiff  all  his  costs  in  such  a  6uit.     Hard.  42. 

The  damages  which  the  plaintiff  sustained  by  such  a  batteiy. 
Hard.  42. 

When  rent  is  due  to  the  landlord,  notice  of  it  must  be  given  to  the  plain- 
tiff in  execution,  or  to  the  officer,  to  maintain  action  i^ainst  either  of  them 
respectively.    Palgrave  v.  Windham,  M.  6  G.     Str.  212. 

(C  74-)  How  it  shall  be  alleged :  —  How  request  shall  be 

alleged. 

When  notice  j's  necessary,  it  ought  to  appear  that  it  was  given  in  due 
time ;  as,  if  a  man  promises  to  pay  as  much  aa  he  disburses  at  such  a  fair, 
before  the  end  of  tne  fair,  he  ought  to  allege  notice  of  his  disbursements 

f'vea  before  the  end  of  thefair,  otherwise  it  will  be  too  late.    R.  1  RoL  469. 
45.    Vide  ante,  (C  72.) 

So^  it  ouffht  to  appear  that  it  was  given  to  a  proper  person ;  as,  if 
a  condition  oe  to  repair  upon  notice,  notice  ought  to  be  alleged  to 
him  who  had  the  entire  interest,  and  not  to  an  under  lessee.  R.  Yel.  37. 
«  Cro.  9. 

And  to  him  in  person.     R.  Yel.  37. 

G  2  What 
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Wlmt  payment  shall  be  to  the  assignee  of  the  whole  iestate.    Vide 
Condition,  (G  2.) 

So,  where  request  shall  be  to  the  person.     Vide  Condition,  (L  11.) 
But  on  a  sale  of  East  India  stock,  if  demanded  ore  tenusy  or  by 
writing  at  the  E^t  India  house,  an  averment,  that  he  demanded  ore 
tenuSf  and  by  writing  at  the  East  India  hduse,  is  sufficient,  without  a 
personal  demand ;  for  the  usage  is  such.     R.  Skin.  391* 

(C  75.)  When  not  necessary. 

But  if  a  man  is  bound,  covenants,  or  assumes  to  pay  money,  to 
convey  lands,  &c.  on  the  performance  of  an  act  by  a  stranger,  notice 
need  not  be  alleged ;  for  it  lies  in  the  defendant's  cognizance  as  well 
as  the  plaintiff's,  and  he  ought  to  take  notice  at  hb  peril ;  as,  if  he 
assumes  to  pay  so  much  when  A.  marries.  R.  1  Rol.  462.  1.  10. 
Vide  Condition,  (L  9.) 

When  A.  returns  into  the  kingdom.  R.  2  Cro.  462,  3*  R.  1  Rol. 
463. 1.  6. 

Or,  performs  such  a  journey,  1  Rol.  463.  I.  13.  R.  2  Cro.  137- 
150. 

So,  if  he  assumes,  &c.  to  pay  so  much  as  A.  shall  name.  R.  2  Bui. 
144.     R.  Cro.  Car.  133.     1  Rol.  464. 1.  5. 

To  pay  if  A.  does  not  pay.  R.  2  Cro.  684.  R.  1  Rol.  462.  1.  £5. 
463.1.45. 

To  pay  so  much  for  every  acre  above  20,  when  A.  measures  them. 
R.  1  Rol.  462. 1.  35. 

To  make  such  assorance  as  A.  shall  advise.    D.  1  Leo.  105. 

Or,  as  his  coimsel  shall  advise.     Per  Gawdy,  1  RoL  464. 1. 2. 

To  discharge  upon  all  escapes.     R.  Hob.  14. 

To  stand  to  the  award  of  such  a  one.     Hard.  42. 

To  pay  the  arrears  found  on  account     8  Co.  92.  b. 

To  be  accountable  for  all  money  paid  to  A.  by  B.     R.  1  Lev.  47. 

SO|  if  he  assumes,  &c.  to  pay,  &c  on  the  performance  of  a  certain 
act  by  the  obligee  himself,  or  on  the  performance  of  an  act  by  him 
to  any  certain  person ;  for  he  takes  upon  himself  to  take  notice  of  it 
•at  his  peril ;  as,  if  a  man  assumes,  &c.  to  pay  on  the  marriage  of  the 
obligee,  &c  with  B.  R.  2  Cro.  102.  R.  2  Cro.  228.  Yel.  168.  R. 
2  Cro.  405.  1  Rol.  46 1 .  1. 50.  R.  Cro.  Car.  34.  Hut  80.  Per  Ch. 
J.  1  Sid.  36.  1  Rol.  463.  1. 2a  R.  2  Bui.  254.  R.  3  Bui.  326.  R. 
Pojph.  164. 

.  To  pay,  when  the  obligee  &c.  delivers  a  horse  to  B.     Per  Yel. 
1  Rol.  46 It  1.  45. 

Or,  returns  to  London.  Per.  Dod.  2  Bui.  145.  R.  1  RoL  462. 
L  15.    Contper  Warb.     Hob.  68.     R.  cont  1  Bui.  44. 

Or,  returns  from  Rome.     Dub.  Ow.  108.     R.  Hut  80. 

Or,  delivers  up  the  bond.     R.  Sal.  457. 

To  indemnify  when  he  shall  be  surety  for  his  father  to  A.  D.  1  Lec^ 

105.     R.  2  Cro.  287. 

If  the  condition  of  a  bond  be  to  indemDify  the  obligee  from  alimony 
and  debts  incurred  by  his  wife  after  their  separation,  the  oblisee  being  sued 
for  a  debt  of  his  wife's,  need  not  in  an  action  on  the  bond,  allege  notice  of 
the  action  commenced ;  but  without  such  allegation,  is  entitled  to  the  costs 
of  the  action  as  well  as  the  debt     1  T.  R.  374. 

To 
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To  pay,  if  he  borrows  of  any  certain  person.    Per  three  J.    1  Bui.  12. 

To  pay  for  every  acre,  when  it  shall  be  measured.  R.  2  Cro.  472. 
391.     1  Rol.  462.  1.  45. 

To  pay  a  rate  for  what  the  plaintiff  shall  sell  to  B.  R.  2  Cro.  432. 
R.  1  Rol.  463.  1.  36. 

To  pay  when  B.  attains  his  fiill  age.     Hard.  42. 

To  surrender  to  B.  or  his  assigns,  on  request,  there  need  not  be 
notice  of  the  assignment.     R.  PopL  136.     1  Rol.  464.  1. 10. 

To  give  him  as  much  as  will  make  him  content.     R.  1  Leo.  123. 

To  pay  all  money  delivered  by  A.  to  Bl,  there  need  not  be  notice  of 
the  sums  delivered  to  B.     R.  Hfard.  42. 

So,  if  he  assumes  in  consideration  of  such  a  certain  act,  it  is  suffi- 
dent  to  aver  performance  of  the  act,  without  alleging  hotice  of  the 
performance  to  the  defendant :  as,  if  it  be  in  consideration  that  she  dis* 
charged  him  of  a  promise  of  marriage,  it  is  sufficient  to  say  quod  exon* 
eraoU  ipsum^  without  allying  that  he  had  notice;  for  it  shall  be 
intended  that  there  was  a  niU  disengagement  made  to  the  defendant 
himself  in  person.     R.  1  Rol.  470.  1.  5. 

Debt  for  freight  on  a  charter-party ;  if  the  goods  are  laid  to  be  delivered 
to  defendant  himself,  the  plaintiflP  need  not  aver  notice  of  the  delivery. 
Dodd  v.  Atkinson,  M.  10  G.  2.    B.  R.  H.  342. 

So,  in  consideration  that  she  come  to  his  house  and  offer  to  marry 
it  is  sufficient  to  say,  quod  venii  el  obtulit  to  marry;  for  it  shall  be 
~  that  the  offer  was  to  himself  in  person.  R.  1  RoL  470.  1.  20. 
•  So,  in  debt  for  a  penalty  at  a  leet  for  not  removing  an  encroadi* 
0ient,  it  is  not  necessary  to  aver  notice  of  the  order  of  removal ;  for 
eveiy  one  within  the  leet  ought  to  take  notice  of  it.  R.  1  Rol.  468. 
1.  20. 

Or,  for  the  penaity  of  a  bye-law  concerning  a  common;  for  every 
€X>mmoner  ought  to  take  notice  of  it.     R.  Cro.  Car.  498. 

_  ■  _ 

(C  76.)  When  a  fact  shall  be  averred : — To  ascertain  the  case 

to  be  within  a  statute. 

So,  the  plaintiff,  in  his  declaration,  ought  to  aver  every  fact;  without 
bdng  informed  of  which,  the  court  cannot  judge  whether  the  plaintiff 
has  cause  of  action.     Vide  Action  upon  Statute,  (A  3.) 

As,  in  an  action  founded  on  a  statute^  the  plaintiff  ought  to  aver 
every  &ct  necessary  to  inform  the  court  that  his  case  is  within  the 
statute;  as,  in  quare  impedit  by  the  king  on  the  st.  13  El.  12.  for  not 
reading  the  thirty-nine  artides,  it  oi^ht  to  be  averred  that  it  was  a 
benefice  with  cure.     R.  1  And.  62.     Lut.  1089. 

So,  in  qum^e  impedit  by  the  king  founded  on  the  st  31  £1.  6.  for 
simony.     Semb.  Lut.  1089. 

So,  in  quare,  impedit  by  the  university  on  the  st  3  Jac  5.  for  the 
benefice  of  a  recusant,  the  plaintiff  must  aver  that  the  patron  was  a 
recusant  convict     R.  10  Co.  58.  a. 

So^  in  an  action  on  the  st  7  Ed.  6,  7.  against  buying  wood,  coal, 
&C.  in  London,  Westminster,  or  suburbs,  and  selling  again  unless  by 
retail,  if  the  plaintiff  alleges  that  the  defendant  bought  at  Whitechapd, 
&c  he  ought  to  aver  that  \Vhitechape1  is  within  the  suburbs.     Litt  1 62. 

If  a  man  entitles  himself  by  a  lease,  which  by  a  proviso  in  a  statute 
mil  be  good,  if  the  ancient  rent  be  reserved ;  ne  ought  to  show  that 

G  3  a  rent 
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a  rent  was  reservedi  and  aver  it  to  be  the  ancient  r^it.    R.  PI.  Cora. 
105.  b. 

li^  on  an  action  on  the  st.  14  H.  8.  5.  for  practising  physic  within 
^even  miles  of  London  without  a  licence^  he  alleges  practice  at  West- 
minster, and  does  not  say  that  H  was  within  seven  miles  of  London,  it 
is  bad.     R.  4  Mod.  47. 

If  an  indictment  be  for  taking  toU  above  the  rate  appointed  by  a 
statute,  it  must  be  averred  that  it  was  in  a  market  town.     2  Rol.  248. 

So,  in  all  cases  where  any  circumstances  are  required  by  the  pur- 
view of  an  act  to  make  it  good,  they  ought  to  be  averred ;  as,  wnere 
the  St.  1  R.  3.  1^  makes  a  feoflfment,  &c.  by  cestm  que  use  of  fall 
age,  sane,  and  at  large,  8cc.  good ;  he,  who  pleads  a  feoffinent  by  cestui 
que  use,  ought  to  aver  that  he  was  sane,  of  full  age,  and  at  large.  PI. 
Com.  376.  D. 

If  a  man  pleads  a  licence  by  three  justices  of  the  peace  at  sessions^ 
to  be  a  jobber,  &c.  he  ought  to  aver  that  he  is  a  nouseholder,  &c. 
which  is  requisite  by  the  st  5  £1.  12.  in  him  who  takes  such  licence. 
R.  Sav.  58. 

So.  where  the  st.  25  0. 3.  c«  51.  8.  27.  relative  to  persons  licensed  to  let 
post-horses,  requires  that  the  account  directed  to  be  given  in  by  them  shall 
contain  the  number  of  horses  and  miles,  and  the  names  o^  the  drivers,  but 
mSiets  no  penalty  for  not  inserting  the  unount  of  the  duties  received 
by  the  post-master ;  if-  the  declaratioa  in  an  action  on  that  statute  only 
charge  Uiat  the  defendant  made  false  accounts  by  not  inserting  the  amount 
of  the  duties  received,  without  aUeging  them  to  be  false  in  the  particulars 
mentianed  by  the  statute,  judgment  shall  be  arrested  after  verdict.  3  T.  Rt 
636.    Vide  supra,  (C  50.) 

So,  if  a  plaintiff  declares  upon  an  agreement  in  writing,  which  refers 
to  a  case  to  be  stated  and  signed  by  both  parties,  he  ought  to  ^ow  the 
case  stated,  and  then  aver  that  that  and  the  case  in  the  declaration  are 
the  same ;  for  it  is  not  sufficient  to  say  that  he  agreed  in  such  a  man- 
ner, and  that  both  "bound  themselves  in  pignoratione  pradicL  R. 
Lut.  489. 

So,  if  a  condition  be,  that  a  lessee  shall  not  oust  the  tenants  of  a 
manor,  who  do  their  dutv,  it  is  not  sufficient  to  say  that  he  ousted  A.^ 
a  tenant  of  the  manor  wno  did  hi^  duty ;  but  he  ought  to  aver  in  fact 
that  A.  was  tenant  and  always  did  his  duty.     R.  J  Leo.  246. 

If  a  promise  be  to  save  harmless  for  beasts  delivered  out  of  the 
pound,  he  ought  to  aver  that  he  delivered  them,  and  it  is  not  sufficient 
to  say  that  A.  recovered  against  him  in  parcojracto  pro  deliberatione. 
Skin.  141. 

So,  the  case  ought  to  be  averred  agreeable  to  the  statute :  as,  if  the 
St.  28  £1.  be  pleaded,  which  enacts,  that  a  recusant  shall  be  convict,  if 
he  render  not  himself  before  the  next  sessions ;  if  it  be  pleaded  that 
he  did  not  render  himself  at  the  next  sessions,  it  will  be  bad.  S  Lev« 
333.  , 

So,  in  all  cases  where  there  is  a  variance  of  the  description  oF  a 
thing  or  person,  there  ought  to  be  an  averment  that  it  is  the  same: 
as  in  an  information  for  an  intrusion  into  lands  in  N.  Dale,  if  the  de- 
fendant pleads  a  grant  to  him  of  lands  in  S.  Dale,  he  ought  to  aver 
that  tliey  are  the  same.    Sav.  48. 

If  the  licence  of  alienation  be  for  a  rectory^  and  twenty  acres  of  lawL 

and 
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md  the  fine  be  of  a  messuage^  and  twenty  acres  of  land  in  process  for 
aliening  without  licence,  it  ought  to  be  averred  that  the  messuage  is 
parcel  of  the  rectory.     Sav.  14. 

In  an  inferior  court  the  decbration  mvlBt  allege  that  the  money  was  had 
and  received  within  the  jurisdiction^  as  well  as  that  the  defendant  promised 
to  pay  within  it.     1  T.  R.  151. 

And  where  one  count  of  a  declaration  in  an  inferior  court  b  not  laid 
within  the  junsdiction  of  that  eovarU  and  the  damages  are  given  generally, 
the  objection  is  fatal  on  a  writ  of  error,  although  there  be  another  good 
count.    Ibid. 

If  in  assumpsit  for  50^  for  oaks,  sold,  the  defendant  pleads  a  contract 
for  oak^  by  indenture,  he  ought  to  aver  that  they  are  the  same  oaks. 
Sav.  17. 

On  a  quo  warranto  for  having  a  part  within  the  metes  and  regard 
of  a  forest ;  if  the  defendant  prescribes  for  a  park  it^a  metas^  it  is  not 
sufficient  without  averring  that  it  was  tf^a  regard*  of  the  forest  also^ 
Bridg.  25. 

So,  if  the  executor  of  H.  de  B.  be  sued,  and  he  pleads  a  judgment 
against  him  as  executor  of  H.  &  C,  he  ought  to  aVer  that  H.  de  C  is 
the  same  person.     R.  Sav.  92. 

If  A.  assumes  to  deliver  to  B.  a  parcel  of  gum,  then  upon  the  sea^ 
to  be  imported,  being  of  the  same  value  as  other  gum  before  deliver- 
ed ;  it  must  be  allied  that  it  was  the  gum  on  the  se%  &c.  R.  2  Cro. 
2S5. 

So,  if  the  tiling  be  averred  is  repugnant  in  words^  but  not  in  truthy 
it  ought  to  be  explained  before  the  averment  made ;  as,  if  a  grant  be 
of  land  in  A«,  to  an  information  for  land  in  B.,  it  cannot  be  averred 
to  be  the  same  land,  unless  it  be  explained  that  A.  is  a  vill  in  the 
parish  of  B.,  or,  is  known  by  the  name  of  B.  as  well  as  A.|  and  thdn  it 
may  be  averred  to  be  the  same  land.     Sav.  38. 

(C  770    By  w^**  words  an  averment  shall  be. 

An  averment  need  not  be  in  express  words,  et  A.  in  facto  dkit;  for 
Ucet  is  a  sufficient  word.  H.  2  Cro.  383.  PI.  Com.  125,  126.  R. 
3  Lev.  67.    Vide  ante,  (C  67.)    Post,  (2  V  2.) 

Or,  pro  eo  quod.  R.  1  Sand.  1 1 7.  Semb.  2  Vent  278.  R.  1  Lev<. 
194. 

Ei  quioj  J^c.     Co.  Ent.  122.  b.     1  Lev.  194. 

Quod  vendidit  laarrantizando  i^  a  sufficient  averment  that  fa6  warrant- 
ed.    Sal.  688. 

Or,,  that  he  demanded  prqferendo  satisfactionem  is  a  sufficient  aver- 
ment of  a  tender.     R.  Sal.  686. 

So,  any  words  which  imply  such  a  matter  to  be  so^  are  sufficient ; 
as,  if  it  be  pleaded,  that  A.  was  seised,  and  that  obiitf  and  the  land 
descended  to  B.,  as  his  son  and  heir ;  this  is  a  sufficient  averment  that 
he  died  seised,  diough  it  be  not  said  sic  inde  seisit.  obiit ;  for  otherwise 
it  could  not  descend  to  B.  as  his  heir.     R.  Lut  1 172. 

So»  in  an  information  for  writing  and  publishing  a  libel  **  of  and  concern- 
ing ^e  king's  government,  and  the  employment  of  his  troops/'  (setting  fordi 
the  libel  verbatim^)  the  words  '<  of  and  concerning"  are  a  sufficient  introduc- 
tion of  the  naatter  contained  in  the  libel,  and  a  sufficient  averment  that  it 
was  written  "  of  and  concerning  the  kill's  government,  and  the  employ- 
ment of  his  troops."    Cowp.  672. 

G  4  So^ 
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Ser,  a  complaiDt  having  been  made  ore  temu  by  a  soticttory  before  die 
chanc^lor,  in  the  court  or  chancory,  of  an  arrest  in  returning  home  ailer  the 
hearing  of  a  cause  ;  the  indictment  stating,  that  *'  at  and  upon  the  hearing 
of  the  said  compUiint"  the  defendant  deposed,  &c.  b  a  sufficient  averment 
that  the  complaint  was  heard.     1  T.  R.  70. 

So,  presentat.Jiiit^  that  he  did  a  trespass ;  though  it  be  not  expressly 
averred  that  he  did  it     Semb.  2  Cro.  582. 

Quod  saibi  et  ingrossari  Jectt  indentwantj  per  quam  mentienat.  quod 
demisit,  S^c.  quam  sigiUavit  et  ddiberavit  vt  fact,  suum  virhde  ci^JkU 
possessionatus ;  though  it  be  not  expressly  said,  quod  demisiL  R. 
2  Jon.  24. 

Indenlurafact.  between  lessor  and  lessee,  whereby  lessee  cowoenU  ei  agre" 
avit  to  pay  toe  rent,  is  a  sufficient  averment  of  a  sealing  by  him.  Atkinson 
v.  Coatsworth,  P.  8  G.     Str.  512. 

That  by  the  custom  of  London,  they  hold  pleas  of  debt,  arising 
within  the  city,  and  that  he  levied  a  plaint  according  to  the  custom,  is 
a  sufficient  averment,  that  the  debt,  for  which  the  plaint  was  levied, 
arose  within  the  ciw.     R.  Vau.  92. 

That  he  paid  a  debt  of  his  intestate,  and  took  a  term  in  saUs&ction, 
imports  that  he  paid  it  with  his  own  money.     R.  1  Lev.  154. 

That  by  refusing  a  poll  perdiddt  (Mnumj  imports  that  he  had  a  ma- 
jority, if  the  poll  had  been  taken.     K.  2  Lev.  50. 

An  avowry  by  a  husband  seised  in  ri^t  of  his  wife,  for  rent  areiro 
existen.j  is  a  sumclent  averment  of  the  life  of  the  wife.  R.  on  aspedal 
demurrer.     2  Lev.  88.     Vide  ante,  (C  67.) 

So,  if  a  covenant  be  to  make  a  surrender  of  |i  copyhold,  and  be 
says,  quod  sursum  reddidit  to  two  tenants  according  to  the  custom,  it  is 
sufficient,  without  showing  the  custom.     R.  1  Mod.  61. 

If  the  matter  be  to  be  determined  by  the  groom  porter :  an  aver- 
ment, that  he  adjudged  in  casu  pradict.y  is  sufficient     R.  Lut.  488. 

In  debt  against  an  executor  for  1 0/.,  which  inpiste  detinet ;  it  is  a 
sufficient  averment  that  the  testator  did  not  pay.     1  Vent  186. 

So,  in  debt  against  A.  on  articles,  that  he  or  B.  would  pay,  for  10/. 
which  A.  injuste  detinet ;  if  B.  sealed,  it  is  a  sufficient  averment  that  B. 
did  not  pay.     R.  1  Vent  136. 

So,  quod  A.  seisitus  de  manerio  unde  prtedict.  messuagium  Jiut  parcell,  a 
tempore  cujus,  &C.  levied  a  fine,  is  an  averment,  that  it  was  parcel  at  the 
time  of  the  fine.     1  Leo.  75. 

That  A.  demised  to  B.  who  entered,  and  being  possessed  reoertione 
eidem  A.  spectaji^  &c.,  is  a  sufficient  averment,  tnat  A.  has  the  rever- , 
sion.     R.  1  Sal.  13. 

If  a  custom  be  alleged  for  tenants  to  erect  stalls  in  a  market,  it  is  a 
sufficient  averment,  tti^t  the  market  is  within  the  manor.  R.  3  Lev.  190. 

If  breach  be,  that  the  defendant  did  not  cover  with  lead,  according 
to  the  rules  prescribed  by  the  statute  for  the  rebuilding  of  London;  it 
is  an  averment,  that  the  statute  does  require  it     R.  2  Lev.  85. 

That  he  entered,  without  saying,  by  night  or  by  day,  is  sufficient  if 
he  says  he  entered  lawfully.     2  Mad.  Ca.  320. 

On  an  agreement  to  ride  absque  Jlagello  vel  baculo  vel  aliis  armis;  absque 
JhgeUo  et  baculo j  vel  aliis  armtSy  it  is  good.     Burgess  v.  Bracher,  P.  10  G. 
2  Ld.  Raym.  1366.     Str.  Sdii. 
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(C  78.)  When  an  averment  is  not  necessary :  -~  Of  matter 
apparent  to,  or  presumed  by,  the  court. 

But  a  matter  apparent  to  the  court  need  not  be  averred ;  as,  if  a  man 
shows  that  his  tenant  aliened  in  fee  to  a  dean  and  chapter,  and  that  he 
as  lord  entered  within  a  year,  he  need  not  aver,  that  such  alienation  is 
mortmain.     PL  Com.  81.  a. 

So,  an  action  on  the  st  S3  H.  8.,  9.  of  maintenance,  it  need  not 
be  averred,  that  the  thing  bought  was  a  pretensed  right,  &c.  Semb. 
PJ.  Com.  81. 

In  case,  for  falsely  and  maliciously  suing  out  commission  of  bankrupt 
against  plaintiff,  it  is  not  necessary  to  aver  that  plaintiff  never  committed  an 
act  of  bankruptcy.    Chapman  v.  Pickersgill,  M.  S  G.  3.    2  Wils.  14<5. 

Privilege  of  peerage  will  be  noticed  without  pleading.    Lofft,  49. 

In  pleading,  if  the  knowledge  of  a  state  of  things*  which,  if  existing, 
favour  one  party » lies  rather  with  him  than  his  adversary,  their  non-existence 
will  be  presumed,  until  he  avers  that  they  do  exist.    4  M.  &  S.  120. 

In  pleading,  if  the  one  party  has,  by  his  conduct  admitted  the  existence  of 
a  particular  state  of  things  necessarv  to  the  support  of  his  adversary's  claim 
or  defence,  and  it  also  lies  peculiarly  in  the  knowledge  of  such  party  rather 
than  his  adversaiy,  whether  or  not  they  do  exist,  their  existence  will  be  taken 
for  granted,  until  he  avers  to  the  contrary.    Ibid. 

Tike  presumptions  are,  that  every  man  conforms  to  the  law.  Therefore, 
ecclesiastics  need  not  prove  that  they  have  read  the  thirty-nine  articles,  or 
the  like,  until  a  presumption  to  the /contrary  has  been  raised.    2  Blk.  851. 

In  a  declaration  for  aefaming  a  candidate  to  serve  in  parliament,  the  writ 
need  not  be  stated.     1  N.  R.  47. 

Covenant  on  a  charter-party  by  the  owner  against  the  freighter.  The 
covenants  on  the  defendant's  part  were,  that  they  should  load  a  full  cwrgo. 
No  claim  for  short  tonnage  was  to  be  admitted,  or  allowance  made  for  the 
same  by  the  defendant  unless  certified  by  defendant's  president,  &c.  which 
president  should  give,  if  reasonably  demanded,  *'  and  also  unless  short  ton- 
nage be  made  to  appear,  on  arrival  in  the  Thames,  by  the  survey  of  four 
shipwrights."  The  defendant's  president  refused  to  certify  a  deficiency 
which  was  averred  to  exist.  Motion  in  arrest  of  judgment,  for  not  averring 
such  survey,  had  been  made,  &c.  judgment  for  the  plaintiff.  For  by  aver- 
ring a  request  and  refusal  by  the  company's  president  to  grant  certificate, 
and  having  thus  shown  that  it  was  impossible  through  the  default  and 
neglect  of  those  persons,  to  perform  that  which  may  be  assumed  to  be  a 
condition  precedent,  that  was  equal  to  performance.  That  thus  a  right  of 
action  for  compensation  for  short  tonnage  beins  once  vested  in  the  plaintiff, 
it  could  only  be  divested  bv  a  subsequent  non-feasance,  namely,  neglecting 
to  procure  a  survey;  and  if  the  fact  was  so,  it  was  for  tlie  defendant  to  plead 
it.  It  was  a  circumstance  which  was  to  defeat  the  plaintiff's  rignt  of 
action  once  vested,  and  was  therefore  in  its  nature  matter  of  defence. 
1  T.  R.  638. 

On  demurrer  to  a  declaration  on  a  bail  bond,  for  a  contempt,  the  court 
will  not  presume  the  plaintiff  had  no  authority  to  take  bail ;  but  some  case 
must  be  made  upon  the  pleadings.    2  Blk.  955. 

Where  a  bailee  undertakes  to  procure  a  qualification,  without  which  the 

I>roperty  would  be  liable  to  seizure,  if  afterwards  seized,  as  for  want  of  qua- 
ification,  the  proof  that  he  was  qualified  lies  upon  the  bailee;  and  it  is  suffi- 
cient, in  an  action  against  him  for  the  loss,  to  aver  generally  that  they  were 
seized  as  forfeited  for  the  particular  case.    7  T.  R.  171. 

(C  79.^ 
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(C  790  An  averment  of  that,  which  appears  otherwise  to  the 

court,  does  not  avaol* 

And  if  a  man  avers  contrary  to  that  which  appears  to  the  court,  it 
is  of  no  avail,  but  shall  be  rejected;  as,  if  a  man  avers  that  land  is  ap^ 
purtenant  to  a  messua^  which  cannot  be  by  law.   R.  PL  Com.  170.  b» 

If  an  obligation  be  m  200/.  penalty,,  for  the  payment  of  1 04/. ;  pk% 
that  the  plaintiff  released  the  said  obligation  by  the  name  of  an  obliga- 
tion of  200/.  for  the  payment  of  100/.  and  that  no  other  obligation  was 
E'ven,  is  not  good;  for  an  obligation  for  the  payment  of  100/L  catiBOt 
I  an  obligation  for  the  payment  of  104/.,  and  the  averment  that  he 
released  the  said  obligation  cannot  avail.    R.  Al.  71. 

If  the  king  by  patent  grants  lands  in  A.  and  B.,  and  to  an  inform- 
ation for  an  intrusion  into  lands  in  C.  and  D.,  this  grant  is  pleaded, 
with  an  averment  that  they  are  the  same  lands,  it  is  bad;  for  it  is  im- 
possible that  land  in  one  vill  should  be  the  same  with  land  in  another 
vill.     R.  Sav.  S8. 

Where  two  judgmeats  refer  to  tlie  same  day,  the  priority  of  one  cannot  be 
aterred.    1  T.  R.  117. 

(C  80.)  Matter  ex  abundanti.  . 

Nor,  matter  surmised  ex  abundanti  s  as,  if  the  plaintiff  alleges  a  con- 
dition subsequent  to  his  estate^  he  need  not  aver  performance ;  for  the 
allegation  was,  ex  abundanti.     PL  Com.  30.  a. 

(C  81.)  Matter  which  comes  properly  from  the  other  side. 

Nor,  matter  in  defeasance  of  the  action ;  for  this  will  come  more 
properly  from  the  other  side;  as,  in  debt,  on  the  st  23  H.  6.  14. 
against  bailiffs,  for  not  returning  him  a  burgess,  there  need  not  be  an 
averment  that  there  is  no  mayor,  though  the  statute  says,  that  the 
sheriff  shall  send  his  precept  to  the  mayor,  and  if  there  be  Ho  mayor, 
to  the  bailiffs ;  for  if  there  be  a  mayor,  it  shall  be  shown  by  the  de- 
fendants.    R.  Hob.  78. 

So,  where  there  was  a  coTenant  in  a  charter-party,  **  that  no  claim  should  • 
be  admitted,  or  allowance  made  for  short  tonnage,  unless  such  short  tonnage 
wefe  found  and  made  to  appear  on  the  ship's  arrival,  on  a  survey  to  be 
taken  by  fotur  shipwrights  to  be  indifferently  chosen  by  both  parties,"  in  an 
action  for  short  tonnage,  it  is  not  necessarj  for  the  plaintiff  to  aver  that  a 
survey  was  made,  and  short  tonnage  made  to  appear ;  if  such  survey  was 
not  taken,  that  is  matter  of  defence  to  be  taken  advantage  of  by  the  de- 
fendant.    1  Term  Rep.  645. 

In  trespass  quare  canenff  viz.  a  bloodhound,  c€pil,At  need  not  be 
averred  that  the  plaintiff  can  expend  4fOs.  per  ann.     12  H.  8.  3. 

If  a  breach  of  covenant  be  assigned  in  pulling  down  a  house,  it  need 
not  be  averred  that  this  was  Hot  a  house  allowed  to  be  pulled  down. 
R.  1  l«o.  18. 

If  the  defendant  in  trespass  justifies  entry  by  process  on  a  homing 
replegiando,  to  do  execution,  he  need  not  say,  that  the  man  to  be  re- 
plevied was  not  taken  by  the.  command  of  the  chief  justice,  &c«  Semb. 
Lut  1433,  4. 

In  false  imprisonment,  it  is  sufficient  to  say,  that  he  took  him  by 
force  of  a  caviasj  without  saying  how  it  was  returned.  PL  Com.  16.  b. 

If 
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If  a  mon  pleads  a  fine,  it  is  not  necessary  to  show,  that  the  person 
barred  by  nonclaim  was  sane,  of  full  age,  &c. ;  for  this  shall  come  from 
the  other  side,  not  being  put  in  the  purview  of"  the  act,  but  as  an  eK« 
ception.     PL  Com.  376.  a. 

So,  if  he  pleads,  that  such  an  one^  being  seised,  made  his  will,  he 
need  not  say,  that  he  was  of  full  age,  &c.     rl.  Com.  376. 

Or,  that  tenant  in  tail  demised,  ne  need  not  sav,  that  he  was  of  fiill 
age,  dioQgh  this  is  requisite  to  his  making  a  lease  by  the  st.  32  H.  8*  28» 
1  Leo.  76. 

(0  82.)  Inducement 

Nor,  matter,  which  is  only  inducement ;  as,  in  an  action  upon  the 
caae  for  an  escape  upon  a  capias  utlagatum^  in  the  recital  of  the  out^ 
lawry  in  the  declaration,  it  need  not  be  averred  hj.prout  patet  per  re*- 
cardum.  LuL  111.  R.  5  Mod.  9,  10.  and  now  is  aided  by  the  st.  i 
&  5  Ann.  16. 

Yet  some  precedents  do  it    Lut.  111. 

So,  in  escape  after  a  commitment  in  execution  on  a  judgment,  it  will 
be  good  without  such  averment.    R.  on  general  demurrer.    SaL  BM. 

(C  83.)  An  immaterial  thing. 

So,  a  description,  not  material,  need  not  be  averred ;  as,  if  a  man 
makes  tide  by  prescription  to  a  portion  of  tithes,  and  that  the  tithes 
came  to  the  lung,  who  granted  them  by  the  name  of  all  tithes,  part  of 
the  demesnes  of  the  archbishop,  &c.  and  in  the  tenure  of  B.,  it  need 
not  be  averred,  that  they  were  part  of  the  demesnes,  or  in  the  tenure 
of  B.,  for  the  tithes  are  otherwise  described  and  ascertained,  and  whe- 
ther it  be  true  or  fidse,  the  grant  will  be  good.     R;  Dy.  87.  b. 

(C  84.)  Conclusion  of  a  declaration^ 

A  declaration  generally  ought  to  conclude  ad  danmum  of  the  phun- 
tiff. 

But  in  an  action  by  a  prior  and  his  brethren,  ad  damnum  ipsinsprior^ 
is  sufficient     Th.  Dig.  1.  10*  c  25. 

Or,  ad  damnum  ipsorum.     Ibid. 

So,  in  an  action  by  husband  and  wife  for  battery,  &c.  of  the  wift^  ad 
damnum  ipsortm,  is  good.     Ibid.     Vide  post,  (2  A  1.)' 

Yet,  in  trespass,  quod  clausum  Jregit  et  bona  B.  ibidem  cepiladdamn. 
ipsorwHy  is  bad.     R.  2  Mod.  Ca.  370. 

If  an  action  for  penalties  brought  by  the  farmer  of  the  tax,  on  27  6eo«  8. 
c.  26.  (by  which  the  duties  on  post-horses,  leviable  under  25  Geo.  3.  c.  51. 
were  transferred  from  the  king  to  the  farmers  of  the  tax, )  the  offence  may 
be  laid  to  have  been  committed  with  intent  to  defraud  the  farmer  and  not  the 
king.    3T.R.632. 

If,  in  the  conclusion  of  a  declaration,  the  plmntiff  claims  more  or 
less  than  his  due,  it  is  bad,  generally;  as,  in  debt  on  a  bond  for  forty 
pounds,  if  the  declaration  concludes  his  demand  for  forty  marks,  it  is 
bad,  if  he  does  not  show  how  the  residue  is  discharged«  Per  Cor. 
4B  Ed.  S.  3.  a.     Vide  post,  (2  W.  7.) 

So^  in  debt  for  rent,  for  one  year  and  a  half  on  a  lease,  rendering 
7^  per  aim.  if  he  concludes  his  demand  for  100/.,  it  is  bad,  without 
saying  how  the  residue  is  satisfied.  Semb.  2  Lev.  4.  R.  Cro.  Car. 
137. 

So, 
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SO|  if  the  plaintiff  avows  for  lOs.per  arm.  on  a  lease^  rendering  SU 
per  ann.  it  is  bad,  without  saying  how  the  residue  is  discharged*^ 
20  Ed.  4.  2.  a.     R.  Cro.  Car.  104.     R.  Hut.  96. 

So,  in  debt  for  61.  145.  2d.  if  the  plaintiff  declares  on  several  con- 
tracts, that  one  for  3^.  lOs.  6d.  the  other  for  S/.  3s.  Sd.  and  has  a  ver- 
dict and  judgment  for  the  whole,  it  is  error;  for  the  judgment  is  for 
3d.  more  than  is  due.     R.  Mo.  298.     Cont  Cro.  £1.  22.     R.  Yel.  5. 

So,  if  the  plaintiff  has  judgment  for  more  damages  than  are  alleged 
in  his  declaration,  it  is  error.     R.  1  Bui.  49. 

But,  if  it  may  be  rejected  as  surplusage,  it  is  good ;  as,  in  debt  for 
10/.,  if  the  plaintiff  declares  on  a  contract  for  10/.  for  a  horse,  and  for 
5L  for  a  cow,  and  the  defendant  pleads  to  the  10/.  nU  debit j  and  a 
verdict  and  jud£;ment  be  thereupon,  it  is  good ,  for  one  contract  an- 
swers to  the  plamt,  and  the  other  shall  be  rejected  as  surplusage.  R* 
Yel.  5. 

So,  if  it  be  only  a  miscasting,  it  will  not  hurt;  as,  in  an  action  on 
the  Stat  2  Ed.  6.  1S«9  for  not  setting  out  his  tithes,  if  the  plaintiff  shows 
that  the  tithes  were  of  the  value  of  so  much  per  acre  in  toto  attingen. 
adllL  per  quod  actio  accrevit  ad  habend^y  for  the  treble  value  of  33L 
where  it  is  miscast  for  11/.  25.,  and  the  treble  value  33/.  65.,  it  is  good; 
for  the  demand  is  not  for  a  sum  certain,  but  ought  to  be  given  by  the 
jury.     H-  ^  Cro.  499. 

So^  in  assumpsit  for  200  weight  of  prunes  at  195.  per  cent,  in  toto  at-- 
tingen.  ad  180/.  where  it  should  be  more,  and  the  jury  gives  100/, 
damages,  such  miscasting  does  not  hurt.  R.  cont.  by  all  in  C.  B.  and 
Exch.    2  Cro.  247.     R.  ace.  Hob.  89.     R.  2  Cro.  569. 

So)  in  assumpsit,  wherie  there  are  several  counts  for  several  smns'qiue 
attingunt  ad  B2U,  which  is  more  than  the  total  of  the  sums ;  this  mis- 
casting does  not  prejudice,  if  the  jury  ^ve  less  in  damages  than  the  total. 
R.  Latch.  175.     R.  Poph.  209.     R.  2  Lev.  58. 

So,  in  covenant,  assumpsit,  8cc.  if  the  plaintiff  demands  more  or 
less  than  is  due,  it  does  not  prejudice.  Semb.  2  Lev.  57.  Vide  post, 
(2  V  2.) 

So,  in  debt  for  100/.,  if  the  plaintiff  declares  on  particular  sums  due 
which  exceed  100/.,  and  the  defendant  does  not  demur,  but  there  is  a 
verdict  for  the  plaintiff;  if  he  releases  all  above  100/.,  he  shall  have 
judgment  for  100/.     R.  5  Mod.  214. 

So,  if  the  declaration  be^  ad  damnum  40/.,  where  the  writ  was  only 
20/.9  if  the  verdict  finds  less  damages  than  the  writ,  it  is  good.  R. 
2  Cro.  629. 

So^  if  it  finds  greater  damages,  and  the  plaintiff  remittit  damna  / 
for  he  shall  not  have  more  damages  than  are  in  the  writ  R.  2  Cro. 
128. 

lo  alleging  special  damage,  it  is  sufficient  to  state,  that  by  reason  of  the 
premises,  the  consequences  happened.  The  particular  manner  in  which 
they  were  produced  m  matter  of  evidence.    1  T.  R.  508. 

If  the  nature  of  the  case  precludes  a  very  circumstantial  account  of  the 
special  damage  sustained,  less  certainty  in  describing  it  will  be  required,  and 
80  much  as  the  subject  matter  allows  will  suffice,  for  lex  non  cogit  ad  imposn" 
bilia.  Therefore,  where  die  plaintiff  declared  Xhat  he  was  a  dusenting  mi- 
nister, employed  to  preach  at  a  certain  chapel,  and  that,  in  consequence  of 
the  defendant's  defamation,  persons  frequenting  the  chapel  had  refused  to  let 
him  preach  there,  and  had  discontinued  giving  him  the  profits  which  they 

usually 
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\iKnaily  had|  and  otherwise  would  have  bestowed,  not  stating  who  those  per- 
sons were ;  upon  a  motion  to  arrest  the  judgment  for  this  omission,  the  de- 
claration was  held  good,  inasmuch  as  it  was  impossible  for  the  plaintiff  to 
ascertain  of  what  individuals  the  congregation  was  composed,  it  being  a  nu- 
merous, fluctuating,  and  uncertain  body  of  mop.     8T.  11.  130. 

(C  85.)  When  a  declaration  shall  be  aided :  —  By  the  bar. 

Sometimes  a  defect  in  a  count  or  declaration  shall  be  aided  by  the 
defendant's  bar ;  as,  if  the  plamtifF,  in  assumpsit  to  perform  an  award, 
does  not  show  special  performance  on  his  part,  and  the  defendant  does 
not  demur,  but  pleads,  no  such  award,  he  waives  the  other  matter, 
and  cannot  afterwards  take  advantage  of  this  defect  in  the  declaration. 
R.  Cro.  Car.  385.     R.  Lut  253.     Vide  post,  (E  37.) 

So^  if  in  an  action  for  an  escape  by  an  administrator  durante  min. 
atate  of  an  ex^utort  it  is  not  averred  that  the  executor  is  within  the 
age  of  seventeen  years,  if  the  defendant  pleads  a  removal  by  habeas 
corpusj  which  is  the  saine  escape,  he  shall  not  take  exception  to  the 
want  of  averment;  for  he  admits  that  flie  plaintiff  has  authority  to  sue. 
R.  Lut  632.  a. 

So,  in  debt  for  rent,  if  the  plaintiff  does  not  show  any  place  where 
the  lease  was  made,  if  the  defendant,  by  his  plea,  admits  the  lease,  the 
declaration  is  aided.  R.  Hob.  82.  R.  2  Cro.  682.  R.  2  Rol.  66. 
2  Cro.  125. 

So,  in  covenant,  if  the  defendant  pleads  non  est  factum^  this  aids  a 
breach  badly  assigned ;  for  the  defendant  admits  the  breach,  if  it  was 
his  deed.     R.  2  Cro.  370. 

So,  in  an  action  for  rent,  without  saying  how  much  is  due,  or  on 
what  contract,  if  the  defendant  pleads  payment,  he  cannot  aft^rwai-ds 
except  to  the  uncertainty  of  the  declaration.     R.  2  Cro.  668. 

So,  in  debt  on  a  bond,  if  the  defendant  demands  oyer,  and  pleads 
payment     R.  Cro.  Car.  209. 

So,  in  an  action  for  words  for  saying,  you  are  foresworn,  without 
saying  in  what  court,  if  the  defendant  justifies,  for  that  he  took  a  felse 
oral  at  the  sessions.     R.  Cro.  Car.  288. 

So^  in  debt  for  an  escape  on  a  commitment  in  execution,  without 
saying  prout patet per  record.^  if  the  defendant  pleads  a  licence  from  the 
plaintiff;  for  he  admits  the  commitment     R.  3  Lev.  393. 

So,  in  trespass,  quare  puUos  cepity  without  an  anglice^  if  the  defendant 
justifies,  he  aids  the  uncertainty.     R.  Lut  1492. 

In  trespass,  ^uare  100  eataractasy  vocat,  wears,  aid  femur,  prostravit^  if 
defendant  justifies  in  the  words  of  the  declaration ;  the  plea  ^king  notice 
that  wear  and  fence  are  the  same  thing,  makes  the  declaration  good.  Luke 
T.  Helmer,  T.  12  G.  Fort  377. 

In  assumpsit^  to  pay  when  he  receives  money,  without  alleging  the 
time  when,  or  fi'om  whom,  it  will  be  aided  by  the  plea  of  non  assumpsit. 
R.  1  Mod.  169. 

In  an  aiction  for  disturbing  him  in  his  way,  without  showing  the  vill 
or  county,  where  the  close  to  which,  &c.  lies,  if  the  defendant  pleads 
not  guilty,  it  is  good ;  for  then  the  obstruction  only  is  material.  R. 
Noy,  9. 

In  debt  for  rent,  where  the  plaintiff  does  not  show  where  the  lease 
was  made,  if  the  defendant  pleads  nil  debet.    R.  2  Cro.  125. 

So, 
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So,  if  the  count  wants  time,  place,  or  other  chrcumstanceSy  it  may 
be  aided  by  the  bar.     R.  8  Co.  120.  b.     Vide  supra.   • 

As,  if  the  count  wants  the  time  or  place  of  the  adjudication  upon 
which  it  is  founded,  when  it  is  confessed  by  the  bar.     R.  Lut  487. 

If  a  bond  be  alleged  in  a  count,  and  it  is  not  said  where  it  was 
made,  and  the  def^idant  pleads  per  duress  apud  B.,  for  be  admits  the 
bond  was  made.     Dy.  15.  a. 

In  guare  impedUy  if  declaration  does  not  aver  next  turn  to  be  plaintiff'St 
yet  it  is  helped  by  defendant's  pleading  over.  Bishop  of  London  v.  Mercers* 
Company,  H.  5  G.  2.    Str.  925. 

And  it  is  a  general  rule  that,  when  the  defendant  has  pleaded  over,  ho 
cannot  afterwards  object  to  want  of  form  in  the  declaration.    3  Wils.  297> 

But,  if  the  count  be  defective  in  substance,  the  bar  cannot  make  it 
good.    D.8  Co.  120.  b. 

As  in  an  action  (or  words,  thy  father,  &c  without  saying  the  plaintiff 
was  present,  or  that  the  speaking  was  to  him ;  though  the  defendant 
justifies,  and  thereby  acknowledges  the  words,  this  does  not  aid  the 
declaration.     R.  Cro.  El.  416. 

So,  if  an  avowry,  which  is  in  the  nature  of  a  count,  shows  a  grant 
of  a  rent  for  li&  out  of  an  estate  for  years ;  though  the  plaintiff  in  his 
bar  shows  that  the  grant  was  also  out  of  a  freehold,  it  does  not  aid 
the  avowry.     R.  7  Co.  25.  a. 

So,  if  die  defendant  pleads,  as  to  all,  except  a  particular  part,  not 

Suilty,  and  as  to  that  part  justifies,  maitter  contessed  by  the  justification 
oes  not  aid  a  defect  in  the  other  plea ;  for  they  are  quasi  distinct 
pleas.     R.  2  Cro.  87. 

(C  86.)  By  the  writ. 

So,  a  defect  in  a  declaration  may  be  aided  by  the  plaintiff's  writ^ 
for  in  C.  B.  the  writ  is  part  of  the  count ;  and  therefore  in  trespass, 
vi  ct  armiSj  be  omitted  in  the  count,  but  mentioned  in  the  recital  of 
the  writ,  it  is  sufficient     R.  Lut.  1509.*    Vide  ante,  (C  12.)     Cro. 

Jac.  536. 

In  battery,  there  was  quod  cum  in  the  declaration.  Per  curiam^  (dissent 
Fortescue.)  This  is  aided  by  the  ^erit ;  which  is,  quare  he  did  the  trespass. 
Rogers  v.  Gibbs,  P.  3  G.  2.  Fort.  376.    Vide  2  Wils.  203.  ace. 

In  trespass,  declaration  for  taking  dung  and  soil  (without  saying  of 
plaintiff,)  is  aided  by  recital  of  the  wnt,  in  which  it  appears  it  was  plaintiff  *s 
dung  and  soil ;  though  there  is  no  "brigihal  (if  afler  verdict.)  Franklyn  v. 
Reeve,  M.  9  G.  2.  Str.  1023.  Dubitante  Hardwicke  C.  J. ;  for  the  writ 
contains  no  averment,  but  is  interrogatory.  Et  per  Lee  C.  J.  It  has  not 
been  determined  in  B.  R.  that  in  trespass  of  declaration  quod  cum  is  aided 
by  the  writ.    Goodright  v.  Hodgson,  M.  12  G.  2.     Andr.  282. 

Qtiare  cum  in  trespass  helped  by  the  recital  of  the  original  afler  verdict. 
Barnes,  249. 

(C  87.)  By  verdict. 

So,  if  the  declaration  omits  that  which  was  necessary  to  be  proved, 
otherwise  the  plaintiff  could  not  recover,  this  shall  be  aided  by  a  ver- 
dict for  the  pl^tiff ;  as,  in  assumpsit^  reciting  that  the  defendant  had 
sold  to  him  all  the  furzes  growing  upon  such  land,  to  be  taken  before 
such  a  day,  the  definidant,  in  consideration,  &c.  promised  that  the 
plaintiff  should  not  be  disturbed  in  carrying  them  away ;  he  does  not 
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say  that  be  was  disturbed  before  such  day ;  vet  this  is  aided  by  tlie 
verdict     R.  Cro.  Car.  497.     3  T.  R.  U?.     Vide  post,  (E  38.) 

So,  ia  debt  for  rent  by  the  grantee  of  a  reversion,  if  attornment  be 
not  alleged,  yet  it  is  aided  after  verdict;  for  if  it  was  not  proved, 
plaintiff  would  have  been  nonsuit.     R.  Ray. '487.     2  Jon.  232. 

So,  the  want  of  a  place,  where  a  lease  was  made,  is  aided  by  ver- 
dict* R.  2  Rol.  66.  where  the  issue  was  upon  a  collateral  point,  by 
which  the  lease  is  admitted.     Vide  ante,  (C  85.) 

So,  in  an  action  upon  the  case  against  a  sheriff^  if  the  plaintiff 
allies  that  the  sheriff  ^^iV  arrestare  A.,  against  whom  a 'writ  was 
delivered  to  him,  though  he  does  not  say  that  he  was  in  his  presence, 
&C.  it  shall  be  aided  by  verdict     R.  2  Jon.  40. 

In  case  against  officer  for  removing  goods  taken  in  execution  before  the 
landlord  is  paid  a  year's  rent,  want  of  alleging  notice  of  rent  due  shall  be 
^ded  by  the  verdict.    Palgrave  v.  Windham,  M.  6  G.  Str.  212. 

So,  an  allegation  of  a  right  to  elect  for  200  years  and  more,  is 
sufficient  aft^r  verdict,  though  it  is  not  said,  from  time  whereof,  &c. 
R.  2  Jon.  145. 

If  the  plaintiff  declares  on  an  assumpsit,  against  an  executor,  to 
pay  50j.  when  he  receives  money?  and  avers  that  he  received  money, 
without  saying  that  he  received  505.,  it  will  be  good  after  a  verdict  for 
the  plaindff.     R.  1  Mod.  169. 

In  an  action  upon  the  case  for  not  bringing  ^goods  sold  to  tlie 
common  beam,  it  shall  be  aided  after  verdict,  though  he  does  not  say 
that  the  goods  were  sold  by  weight     R.  per  three  J.     S  Mod.  162.    t^ 
Carth.  7. 

In  assumpsit,  in  consideration  that  he  assigned  goods  taken  in  exe^ 
cution,  to  the  defendant,  to  pay  the  plaintifi^  de  et  ex  bonis  prcedict,, 
all  his  interest  and  costs,  though  he  does  not  aver,  that  the  defendant 
has  raised  the  money  de  et  ex  bonis,  it  shall  be  aided  afler  a  verdict  for 
the  plaintiff     R.  Sho.  308. 

In  rescous  of  goods,  without  saying  what  goods,  it  shall  be  aided  by 
a  verdict,  which  finds  two  horses.     Ow.  123. 

In  assumpsit  by  an  indorser  against  the  drawer,  if  tjie  declaration 
allies  that  B,  paid  the  money  on  the  part  of  the  plaintiff,  without 
saying  to  whom,  after  a  verdict  for  the  plaintiff,  it  shall  be  intended 
that  the  payment  was  to  an  indorsee,  and  not  to  a  stranger.  R. 
Carth.  130. 

So,  if  an  ejectment  be  for  land  in  A.,  but  by  deed  it  appears  that 
the  land  lies  in  A.  B.,  if  the  verdict  finds  a  demise  of  tenementa  pray 
did^  this  aids  the  declaration.     R.  Yel.  101. 

In  waste  upon  a  lease  by  husband  and  wife,  not  saying  by  deed, 
if  it  is  necessary  to  be  by  deed,  it  shall  be  mded,  if  the  verdict  finds  a 
lease  by  them  by  deed.     SaLlll* 

So,  in  debt  for  rent  for  three  years  on  a  demise  for  a  year  et  sicdf 
anno  in  annum,  without  saying  that  he  continued  in  possession,  for 
three  years,  for,  after  a  verdict,  it  must  be  intended.     R- 1  Sid.  423. 

So,  in  assumpsit  by  an  executor,  if  the  plaintiff  does  not  aver,  no 
payment  to  the  testator,  8cc.  it  shall  be  dded.  R.  1  Vent  119.  K. 
Hard.  221.  * 

Or,'  on  m' assumpsit  by  A.  and  B.,  where  the  action  is  brougKt 

^         ''  against 
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against  A.,  Uic  survivor,  if  the  plaintiiFdoes  not  aver,  that  B.  did  not 
pay.     Per  Hale,  Hard.  221. 

So,  iu  h'over  against  husband  and  wife,  alleging  a  conversion  ad 
usum  ipsorum ;  if  the  vexdict  finds  the  wife  not  guQty,  this  aids  the 
declaration.     R.  Mar.  pi.  134. 

So,  in  an  action  for  words  by  both.     R.  1  Rol.  781.  1.  50.  ' 
So,  in  assumpsit  to  pay  the  costs  in  such  a  suit,  if  the  plaintiff  does 
not  show  how  much  costs,  it  is  aided  after  verdict.     R.  Cro.  El.  276. 

So,  in  covenant  by  an  executor  for  rent  in  the  detinctj  if  he  does 
not  show  whether  due  before  or  since  the  death  of  the  testator,  it  shall 
be  aided  after  verdict;  for  being  in  the  detineit  it  shall  be  intended 
before  his  death.     R.  1  Sid.  S76. 

In  assumpsit  to  pay,  if  the  plaintiff  drains  land  ita  quod,  it  be  dry 
aliquo  tempore  between  sudi  feasts,  if  the  plaintiff  alleges  that  it  was 
diy  aliquo  tetwporey  whereas  it  should  be  toto  tempore^  it  shall  be  aideti 
after  verdict  for  the  plaintiff.     Semb.  2  Rol.  246.  1.  30. 

So,  ia  assault  and  battery  by  the  husband  and  wife  for  a  battery  of 
both,  it  will  be  aided,  if  tne  verdict  finds  the  defendant  guilty  only  of 
a  battery  of  the  wife.  R.  2  Mod.  66.  2  Lev.  101 .  Vide  Action,  (G). 
So,  in  trespass  by  them  for  a  battery  of  the  wife  and  taking  the 
goods  of  the  husband,  if  the  defendant  be  found  not  guilty  as  to  the 
goods.    Dub.  1  Lev.  3.     Per  two  J.  but  two  J.  cont.  Pal.  339. 

In  assumpsit  for  money  received  by  the  defendant  for  the  plaintiff  to 
the  use  of  the  defendant,  afler  verdict  it  will  be  good ;  for  the  words, 
to  the  use  of  the  defendant,  being  repugnant,  and  insensible,  shall  be 
rejected.     R.  1  Sal.  24. 

So^  false  Latin  wUl  be  aided  by  verdict  2  Mod.  Ca.  380. 
So,  if  the  declaration  shows  a  title  imperfectly,  it  may  be  aided  by 
verdict;  as,  if  the  plaintiff  says  that  he  is  tenens  custom,  qui  tenet  tene- 
mental SfC.  parcell.  manerii  per  cop.  rotulor.j  without  saying  ad  volunta- 
tern  domini ;  it  shall  be  intended  afler  verdict  that  he  was  a  copyholder. 
R.  1  Sal.  365. 

A  title  defectively  set  forth  is  good  afler  verdict,  but  not  a  defective  title. 
Bolton  v.  Carlisle,  C.  P.    M.  34  Geo.  3.    2  H.  Bl.  26 1 . 

A  verdict  will  aid  an  ambiguity  of  expression,  but  not  the  bmissioh  of  the 
gist  of  the  action.    Cowp.  825. 

Afler  a  verdict,  those  facts  alone  can  be  presumed  to  have  been  proved, 
which  either  are  expressly  or  impliedly  alleged.     1  T.  R.  141. 

Afler  a  verdict,  the  presumption  is,  that  such  parts  of  the  declaration, 
without  proof  of  which  the  plaintiff  ought  not  to  have  had  a  verdict,  were 
proved  to  the  satisfaction  of  the  jury.     1  T.  R.  545.  704. 

Afler  verdict  every  thing  shall  be  intended  to  have  been  proved  which 
the  allegations  of  the  record  require  to  be  proved;  but  nothing  more. 
3  T.  R.  25,  26.     3  Burr.  1725. 

A  verdict  will  ciire  a  defect  in  the  mode  of  stating  a  title,  but  not  one  in 
the  title  itself.    4  T.  R.  470.    2  Burr.  1 1 59.    Doug!.  683. 

If  counts  are  misjoined,  thus,  six  in  tort^  and  four  in  assumpsit^  and  the 
verdict  be  taken  on  those  counts  only,  which  are  well  joined,  the  fault  is 
cured  ;  nor  will  the  judgment  be  arrested.  2  M.^^  S.  533.  over-ruling. 
3  Lev.  99. 

A  discontinuance  by  the  d^ndant  as  to  part  of  the  demand,  is  aided  by 
verdict.     1  H.  B.  644. 
After  a  verdict,  consideration  will  be  presumed,  either  the  same  as  laid, 

or. 
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or  a  good  one.    Loift,  465.    But  here,  held,  with  some  hesitation,  that  the 
uncertainty  rn  a  declaration  for  non-delivery  of  an  article  sold,  stating  the 
consideration  to  have  been  a  certain  quantity  of  oil,  and  the  thing  sold  a 
certain  horse,  and  without  adding  the  prices,  was  cured  by  verdict.  2  B.  &  P. ' 
265. 

If  In  an  action  by  the  reversioner,  the  injury  be  so  described  as  that  proi>f 
of  an  injury  to  the  possession  would  entitle  him  to  a  verdict,  judgment  will, 
after  verdict,  be  arrested.    1  M.  ft  S.  234. 

A  plea  elatffling  a  preseriptive  right,  as  appurtenant  to  land,  stating  that 
the  owners  in  fee  of  the  land,  &c.  have  been  used  and  accustomed,  and  of. 
riglit,  oiu|ht,  &c.  not  addiaff,  from  time  immemorial,  upon  which '  issue  is 
taicen  and  found  for  the  claimant,  is  aided,  since  without  proof  of  imme- 
morial usage  he  could  not  helve  succeeded.    3  T.  R.  147* 

A  ooUoqumm  of  the  death,  a  charge  of  being  guilty,**  innuefido  of  the 
murder  of  A.    Comp.  275. 

Where  the  inventor  of  an  article  is  entitled  to  a  monopoly  therein  (here 
under  stat.S4Geo.3«  c.23.),  upon  compliance  with  certain  conditionSj  for^ 
a  certam  time,  in  an  action  for  an  infringement  of  his  right,  an  averment' 
that  the  defendant  invaded  if  within  the  period,  and  while  the  plaintilf  was 
proprietor,  and  entitled  to  tfie  monopoly,  supplies,  after  verdict,  the  want 
of  a  specific  averment  that  he  had  complied  with  the  conditions.  7  T.  R* 
518. 

If  At  crown  injKort  inwdH  does  aM  Mege  presentation,  it  is  cnred^  by 
vefdict.    Rex  v.  Bishop  ofLandaff,  IL  8  G.  2.    Str.  1006. 

So,  in  an  action  of  debt  in  a  manor^court  of  an  ainerciain«iitt  if  the  de«' 
claralion  does  not  show  thai  defendant  was  resient  at  the  time  of  the  aner« 
ciament  set,  it  is  aided  by  verdict.    Wicker  v.  Norris,  P.  8  G.  2.    B.  R.  H.  ■ 
116. 

If  defendant  makes  defence  on  a  writ  of  inquiry,  he  cannot  afterwards 
take  advantage  of  mistake  in  the  declaration.  Freeland  v.  Hunt,  P.  8  0. 3. 
2  WiJa.  380. 

Altboogfa  declaration  begins,  whereas,  and  nothing  is  averred»  and  would 
be  bad  on  special  demurrer,  yet  the  conclusion,  by  reason  whereof,  is  an 
averment,  ana  after  verdict  the  defect  is  aided.    Barnes,  458. 

In  action  on  9  Ann.  c.  14.  if  the  parish  where  the  offence  is  committed 
is  not  specifledl,  it  i»  cored  by  verdict  Uiat  defendant  owes  to  the  poor  of 
the  parish  of  A.    Frederick  v.  Lookup,  H.  7  G.  3.    4  B.  M.  2018. 

But,  if  the  verdict  fiilsifies  the  declaration,  the  plaintiff  shall  not 
have  judgment;  as^  in  conspiracy  if  he  finds  all,  but  one,  net  guilty. 
lSaiid.230. 

So,  if  the  declaration  doea  not  eatttain  a  cause  of  action,  it  shall  not 
be  aidad;.  as,  in  oisampsit^  if  the  promise  alleged  does  not  appear  to 
be  made  upon  good  conskkratlon,  it  shall  not  be  aided  by  verdict. 
&.iSaL364. 

In  a§ntmptkf  a  consideration  shall  not  be  presinned  after  a  verdict,  if  it 
aapeais  on  the  face  of  the  declaration  to  be  illegaL  Stotesbury  v.  Smith, 
lf«33G.2.    2B.M.924. 

When  a  defect  in  a  declattktion  shall  be  amended,  vide  Amend- 
laant,  (Ll,2.) 

How  it  shall  be  amended,  vide  ante,  (C  6.) 

(t>)  Jfmparlancr. 

(D  1.)  What  it  is. 
Imparlance  IS,  when  the  court  gives  leave  to  a  party  to  answer  at 
moAmt  tiaae,  without  die  assent  of  the  other  party. 
Vol.  VL  H  Imparlance 
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Imparlance  is  general  or  special. 

Special  imparlance  is,  where  tlie  party  imparls,  salvis  sibt  amnhnod^ 
advantage 

An  imparlance  so  special  as  to  save  all  exceptions  to  the  jurisdiction  of 
the  court  cannot  be  entered  without  the  leave  of  the  court.    2  Bl.  1094. 

General,  is  where  the  party  imparls  generally  without  exception. 

And  in  C.  B.  it  shall  be  at  the  retmm-day. 

In  B.  R.  at  a  day  certain,  viz.  the  day  of  appearance  after  the 
return. 

The  defendant  may  pray  an  imparlance  to  plead  to  the  declaration. 

So,  the  plaintiff  to  reply. 

So,  to  rejoin,  sur-rejoin,  &c. 

Imparlance  may  be  to  another  time  in  the  same  term. 

Or,  to  the  next  term. 

But  it  cannot  be  omitting  a  term;  as,  from  Hilary  to  Trinity  term. 
R.  2  Rol  442. 

In  B.  R.  on  a  declaration  of  Hilary,  there  may  be  an  imparlance  to  Tri- 
nity term  4  for  it  is  the  course  of  that  court  to  give  imparlance  on  declaration 
till  the  day  of  pleading.  Fletcher  v.  Richardson,  M.  10  Geo.  2.  B.  R.  H. 
S22. 

In  personal  actions,  if  the  ddendant  does  not  appear  at  the  day 

g'ven  by  the  imparlance,  there  shall  be  final  judgment  against  him  ; 
r  no  process  lies  to  bring  him  into  court.     Mod.  Ca.  5. 
Though  the  imparlance  be  prated  upon  a  plea  in  abatement    Ibid. 
Though  it  be  prayed  by  the  plamtiff.     Ibid. 
.  Though  the  imparlance  be  to  another  term,  or  to  another  day  in  the 
same  term.     Mod.  Ca.  8. 

Time  to  plead  is  tlie  same  as  an  imparlance.    Barnes,  345. 

(D  2.)  When  it  shall  be  given. 

In  all  real  actions  the  defendant  shall  have  an  imparlance  of  course. 
C  Att  294. 

So,  in  all  actions  in  B.  R.  where  the  defendant  is  taken  on  a  la-^ 
titati  for  the  cause  of  action  does  not,  appear  *by  the  writ.    Vide 

\j*  Att.  98. 

So,  if  he  appears  on  a  special  original,  or  summons,  as  a  member 
of  parliament     2  Mod.  Ca.  228. 

So,  in  C.  B.  if  the  defendant  be  taken  on  a  dausum  frmt^  and  the 
plaintiff  declares  thereon  specially,  the  defendant  may  plead  in  the 
same  term,  or  have  an  imparlance.    (Vide  C.  Att.  294.) 

So,  in  ejectment  and  personal  actions  in  C.  B.,  or  by  original  in 
B.  R.  in  London  or  Middlesex,  if  the  defendant  appears  eras,  ascerts.^ 
or  the  last  return  of  any  other  term,  he  shall  have  an  imparlance  of 
course.    (Vide  C.  Att.  295.  S47.) 

So,  where  the  action  lies  in  any  other  county,  if  the  defendant  ap- 
pears eras.  mart,  or  mens,  paschcdj  or  afterwards,  or  after  the  first  return 
in  any  other  term.     (Vide  C.  Att.  295.  347.) 

It  shall  be  granted,  though  writ  returnable  on  first  return,  if  declaration 
was  not  delivered  with  notice  to  plead.    Barnes,  225. 

So^  if  the  defendant  appears  the  first  term,  but  does  not  give  a  rule 
to  declare,  he  shall  be  compelled  the  second  term  to  aocqit  of  a  de* 
daration  with  an  imparlance.     C.  Att  894. 946.* 

So^  since  the  stat.  4  &  5  W.  &  M.  81.  on  a  declaration  ddirered  to 

the 
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tlie  defendimt  in  custody  before  mens.  pas.  or  rr^.  aiiunai\y  in  actions 
not  brought  in  London,  Middlesex,  or  within  foHy  miles  distance,  if 
the  defendant  enters  his  appearance  within  ten  days  after  Easter  or 
Michaelmas  term,  he  shall  have  an  imparlance  till  the  next  term. 
(Vide  Rules  and  Orders  B.  R.  58.85.  Mills,  114.) 

So,  where  the  action  is  in  any  county,  if  the  declaration   be  deli- 
vered upon  or  after  mens.  pas.  of  eras,  animar.^  or  at  any  time  in  Hilary 
or  Trinity  term,  and  the  defendant  enters  his  appearance  two  days 
before  the  essoign-day  of  thenext  term.  (Vide  Rules  and  Orders  B.  R» 
58.85.     Mills,  115.) 

So,  if  the  plaintiiF  declares,  and  does  not  demand  a  plea,  within 
three  terms,  the  defendant  shall  have  an  imparlance  of  course.     2  Rol. 

'  If  notice  of  declaration  is  served  on  Sunday,  imparlance  shall  be  granted. 
Barnes,  309. 

If  defendant  is  lunatic,  there  be  imparlance.     Barnes,  225. 

In  action  for  words,  defendant  shall  have  imparlance,  on  affidavit  of  plain- 
tiff's being  under  prosecution  for  the.  offence.    Barnes,  224>. 

On  an  amendment,  defendant  shall  have  an  imparlance  or  costs,  at  his 
election.    Lechill  v.  Reynell,  T.  6  G.  Str.  950. 

If  plaintiff  has  a  rule  to  file  bill  to  warrant  proceedings,  he  may  enter 
imparlance  on  roll ;  but  if  not  entered  in  time,  he  pays  costs.  Barnes, 
227. 

(D  3.)  When  not. 

But,  if  the  appearance  in  actions  by  original  in  London  or  Middle- 
sex be  before  the  last  return  of  the  term,  or  in  any  other  county  before 
eras.  mart,  or  mens,  pas.^  or  upon  the  first  return  of  Trinity  or  Hilary 
l»n%  the  defendant  shall  not  have  an  imparlance  without  consent  or 
special  rule ;  but  upon  a  rule  given  he  ought  to  plead  the  same  term, 
or  within  fourteen  days  after  the  term.     Vide  C.  Att.  294,  295. 

So,  in  B.  R.,  if  a  declaration  in  London  or  Middlesex  be  delivered  before 
mens.  pas.  or  eras,  animar.^  the  defendant  shall  plead  the  same  term  with- 
out imparlance.  By  rule  in  B.  R.  5  Ann.  ( Vide  Rules  and  Orders  B.  R. 
72,  73;) 

If  a  declaration  be  against  an  attorney,  or  officer  of  the  court,  he 
shall  plead  without  an  imparlance,  if  there  are  four  days  within  the 
term  after  the  bill  is  filed.     Sal.  51  ?• 

On  process  returnable  the  first,  second,  or  third  return  of  any  teem,  if 
declaration  is  delivered  within  four  days' before  the  end  of  the  term,  de- 
fendant shall  plead  without  imparlance.  General  rule,  C.  B.  T.  8  Geo.  S. 
3  Wils.  381. 

On  all  process  sued  out  of  this  court,  returnable  the  last  return  of  any 
term,  if  the  plaintiff  declares  in  London  or  Middlesex,  and  the  defendant 
lives  within  twenty  miles  of  London,  the  defendant  sliall  plead  within  four 
days  after  such  declaration  filed  or  delivered,  with  notice  to  plead  accord- 
ingly, without  any  imparlance,  provided  such  declaration  be  filed  or  de- 
livered on  the  day  of  such  return,  or  on  the  day  next  after  the  same,  unless 
such  return  day  shall  happen  on  a  Saturday,  in  which  case  the  plaintiff  shall 
have  the  whole  of  the  Monday  following  to  file  or  deliver  such  declaration 
as  aforesaid.  And  in  case  the  plaintiff  declares  in  any  other  county,  or  the 
defendant  lives  above  twenty  miles  from  London,  the  defendant  shaJl  plead 
within  eight  days  after  the  declaration  filed  or  delivered,  with  notice  to 
plead  accordingly,  without  any  imparlance,  provided  such  declaration  be 

H  2  filed 


100  PLEADER. 

filed  or  delivered  as  aforesaid.    Reg.  Gen.  C.  P.  H.  S5  Geo.  8.    2  H.  BL 
383. 

.  So,  he  shall  plead  in  the  same  maimer,  when  the  appearance  upon 

process  is  voluntary,  as,  if  he  was  arrested  upon  process.    Sal.  518. 

So,  if  he  in  reversion  be  received  on  the  de&ult  of  tenant  for  life, 
he  shall  not  have  an  imparlance ;  for  the  plaindfp  is  delayed  by  the 
receipt.    Mo.  34. 

So,  in  an  action  by  or  against  an  attorney  of  the  court,  the  defendf- 
ant  shall  not  have  an  imparlance.    Pr.  R.  180. 

Nor,  where  the  defendant  comes  in  upon  an  outlawry,  and  the  plain- 
tiff declares  against  him.    Ibid. 

So,  for  caus^  the  court  may  force  the  defendant  to  plead  the  same 
term  without  an  imparlance;  as,  in  an  action  against  an  executor, 
who  would  confess  the  actions  of  others  to  defeat  the  plaintiff  R. 
1  Bui.  122. 

So,  in  assize^  no  imparlance  shall  be  given  without  special  cause. 
1  SaL  83. 

The  defendant  shall  not  be  allowed  an  imparlance,  or  a  motion  to 
amend  hb  plea,  or  change  the  venue,  before  his  appearance  is  entered 
with  the  proper  filazer.    By  rule  Pas.  24  Car.  2. 
^  After  appearance  by  attoraey,  and  special  imparlance,  a  plea  to  the  ju- 
risdiction or  the  court  cannot  be  pleadea.    2  Bl.  1094. 

But  after  a  special  imparlance,  misnomer  may  be  pleaded  in  abatement. 
1  Bl.  51. 

If  habeas  corpus  removes  a  cause  from  sheriff's  court  to  B.  R.  Nov,  6., 
and  declaration  is  delivered  Nov.  12.  and  rule  to  plead  given»  the  court  will 
notgrant  imparlance.    Wood  v.  Wenman,  M.20  G.  2. 1  Wils.  156. 

Tne  defendant  is  not  entitled  to  an  imparlance,  where  the  plaintiff  ispre* 
vented  from  declaring  before  the  essoign  day,  by  an  essoign  cast.    2  T.  R. 

16* 

In  trover  for  goods,  where  the  defence  u,  that  they  were  sold  by  the  plain- 
tiff, the  court  will  give  the  defendant  time  to  plead,  in  order  that  he  may 
have  time  to  to  obtain  a  discover  in  the  court  of  chancery.  Whitter  v. 
Casalet,  B,  R.  M.  29  G.  3.   2  T.  R.  683. 

A  writ  was  returnable  the  last  day  of  one  term,  and  bail  were  justified  on 
the  fourth  day  of  the  next,  before  the  essoign  day,  of  which  no  declaration 
de  Bene  esse  was  delivered :  held,  that  as  the  plaintiff  had  not  been  guilty  a£ 
laches,  by  not  declaring  de  bene  esse^  the  deiendant  was  not  entitled  to  aa 
imparlance*    5  T.  R.  372. 

Though  the  plaintiff  does  not  declare  until  the  term  following  that  in 
which  the  cause  has  been  duly  removed  from  an  inferior  court  by  the  de* 
fendant ;  the  defendant  is  not  entitled  to  an  imparlance.    6  T.  R*  752. 

Since  a  plaintiff  is  not  bound  to  declare  debene  esset  his  omitting  so  de* 
dare  before  the  essoign  of  a  term  will  not  entitle  the  defendant  to  an  imparl- 
ance. 2  B.  &  P.  126. 

Where  a  writ  is  returnable  the  last  return  of  one  term,  and  the  defendant 
does  not  justify  bail  till  the  first  day  of  the  next  term,  he  is  not  entitled 
to  an  imparlance,  though  the  plaintiff  do  not  deliver  a  declaration  de  ben^ 
eue,  tUl  after  the  essoign  day  of  the  second  term.    1  Mars.  587.    6  Taunt. 

261. 
On  declaration  in  covenant,  running  to  great  length,  exchequer  will  grant 

an  imparlance,  although  the  declaration  has  been  filed  in  time  to  entitle  tke 

plainUff  to  aplea.    2  Price,  114. 

A  special  imparknce,  saving  and  reserving  all  advantages  and  exception 
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whatfoereTi  can  only  be  had  by  leave  of  the  court,  upon  motion  within  the 
four  days.    2  Blk.  109f. 

l^e  ^esi  oi MohU ad  diem  cannot  be  entered  in  the  general  issue  book; 
and  if  a  defendant,  who  is  entitled  to  an  imparlance,  enter  it  there,  it  ope- 
rates as  a  waiver  of  the  imparlance.  Lockhart  ▼•  Mackreth,  B.R.  T.  34  6  •S. 
5T.R.66L 

Not  in  real  actions.    Barnes,  2. 

Not  after  a  peremptoir  rule  to  plead.    Bameit  225. 

Nor,  if  notice  to  plead  has  been  served,  though  not  indorsed  on  the  de- 
claration.   Barnes,  226,  227. 

When  plea  may  be  after  imparlance  or  not  Vide  Abatement,  1. 1 9, 20. 

(E)  lE>Iea, 

A  pleU  shall  be  in  abatement,  or  in  bar. 

As  to  pleas  in  abatement,  vide  Abatement  per  tot. 

As  to  pleas  to  a  biU  in  equity,  vide  Chancery,  (II.) 

The  court  will  oblige  a  defendant  to  entitle  his  plea,  as  of  the  day  on 
which  it  is  filed,  instead  of  the  term  generally,  only  where  mjustice  would 
otherwise  ensue,  or  where  he  has  foregone  tne  pnvilege  of  pleading  it  by 
unnecessarv  delay ;  not,  therefore,  where  he  files  a  plea  puu  darrein  con- 
tinuance after  the  day,  in  bar  of  a  matter  which  has  arisen  between  the  ver- 
dict and  that  day,  but  which  plea  he  did  not  file  sooner  because  a  rule  for  a 
new  trial  was  depending,  which,  had  it  been  granted,  the  plea  would  have 
been  unnecessary.    8  T.  R.  5Mf. 

A  defendant  must  plead  as  of  the  term  when  he  ought  to  have  appeared, 
according  to  the  exigency  of  the  writ  with  which  he  has  been  served. 
S  T.  R.  627. 

The  extent  and  meaning  of  a  special  plea  is  to  be  collected  from  the  in- 
troduction.   6  T.  R.  565. 

IS  the  general  issue  and  a  special  plea  be  pleaded,  and  the  latter,  coin«* 
mencing  as  an  answer  to  part  only  of  the  demand,  answers  the  whole,  it  is 
bad  on  special  demurrer.    2  B.  &  P.  427. 

(£  1.)  Must  answer  the  whole  declaration. 

A  plea  in  bar  must  be  conformable  to  the  count.  CJo.  Lit.  SOS.  a. 
Videpost,(F4).  — rQS.)  — (W2.)  : 

And  therefore,  it  the  plea  does  not  answer  to  every  part  of  Uie 
dedaration,  it  is  a  discontinuance  for  the  whole  \  as,  in  trespass  for 
cutting  down  SOO  trees,  if  the  defendant  pleads,  quoad  all  out  the 
entiy  and  cuttmg  down  20  trees,  not  euilty,  and  quoad  die  entry  jus- 
tifies, but  says  nothing  to  the  cutting  down  of  the  20  t^ees :  this  is  a 
discontinuance  for  the  whole.     R.  4  Co.  62.  a. 

So,  in  trover  for  SOO  sheep,  if  the  defendant  justifies  jwwrf  296,  but 
says  nothing  as  to  the  remaining  four,  it  is  a  discontinuance  for  the  whole. 
R.  Cra  El.  4S4.    Vide  2  Mod.  259.  ,      ... 

So,  in  trespass  with  horses  and  sheep,  if  he  justifies  only  with  horses. 

R.  Mar.  pi.  47.     R.  2  Cro.  27.  ,  ^ 

So>  in  covenant  to  provide  200  men  and  pay  so  much  for  f^^S^^j;^ 
if  the  plaintiff  assigns  a  breach  in  both  points,  and  the  defendant  pl^ 
only  as  to  the  providing  of  men,  and  says  nothing  to  the  nonpayment- 

So,  in  debt  on  a  bond  to  perform  an  award,  if  the  ^^^^^^.^J!;^ 
perfbimance  only  of  part,  it  is  bad.'    R.  3  Lev.  24.    Vide  m  Arbitra 
jncnt,  (I  4.)  Iti 
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In  accouht  as  bailiffof  his  house  and  goods,  if  he  pleads  only  as  to 
the  goods.     R.  2  Leo.  195. 

In  trespass  for  breaking  his  close  and  destroying  his  hoprpoles,  if 
the  defendant  pleads  his  freehold,  and  he  took  the  hops,  damage  feasant, 
it  is  bad ;  for  this  does  not  answer  to  the  destruction  of  the  poles.  R. 
2  Mod.  Ca.  330. 

So,  in  trespass  for  a  battery  and  wounding,  if  the  defendant  justifies 
the  putting  of  him  into  the  stocks,  and  says  nothing  more,  it  is  Sad;  for 
that  matter  does  not  go  to  the  wounding.     R.  Cro.  El.  268. 

So,  in  trespass  fdr  an  assault  and  battery,  if  the  defendant,  as  to  the 
vi  etarmisy  pleads  not  guilty,  and  quoad  residu.  transgressionis  justi&es 
by  the  taking  his  hat  off  his  head  in  a  church,  it  is  bad ;  for  tliis  does 
not  go  to  the  battery.  Sembl.  but  Cqr.  cont.  1  Sand.  14.  R.  2  Vent 
193. 

So,  in  trespass  for  an  assault  and  imprisonment,  if  to  all,  prttter  the 
assault  and  imprisonment,  the  defendant  pleads  not  guilty,  and  quoad 
the  imprisonment  justifies,  without  saying  any  thing  to  the  assault,  it 
will  be  bad,  though  there  cannot  be  an  imprisonment  without  an  as- 
sault.    R.  1  Rol.  176,  7. 

In  trespass  for  entering  a  close  and  taking  timber,  if  the  defendant 
makes  a  title  to  the  close  without  answering  to  the  timber.  R.  1  Rol. 
406. 

In  trespass  for  driving  away  his  cow,  if  the  defendant  justifies  the 
taking  of  plaintiff*'s  heifer;  for  they  are  different.     R.  Lut  1355. 

So,  in  trespd^  with  a  continuando  a\  die  M.  ad.  25  t/ti/.  if  the  de- 
fendant justifies  except  a  1  die  M.  ad.  20  Jul.-    R  2  Cro.  27. 

So,  the  defendant  ought  to  allege  the  matter  of  his  plea  in  the  same 
place  that  the  declaration  mentions,  if  the  justification  is  not  local. 
Vide  Action,  (N  12.) 

rf  the  plea  begins ;  and  the  said  A.  B-y  who  is  sued  by  the  name  of 
C.  D.  it  is  bad  ;  for  A.  B.  is  not  named  in  the  declaration  :  it  should  also 
say  by  whom  he  is  sued.  Jackson  v.  Ford,  P.  31  G.  3.  3  Wils.  413. 
.  But  if  he  answers  in  sense,  though  not  in  words,  it  is  sufficient ;  as, 
if  a  bond  be  to  perform  all  covenants,  agreements,  articles,  &c.,  and 
the  defendant  pleads  that  he  has  performed  all  covenants  and  agree- 
ments, it  is  good ;  though  he  omits  (articles)  for  (agreements)  is  tax>- 
tamount     R.  Cro.  £1. 255. 

So,  in  trespass  for  an  imprisonment  till  he  paid  so  much,  if  the  de- 
fendant justifies  the  imprisonment,  it  is  sufficient,  without  answering 
to  the  taking  so  much,  which  is  only  aggravation.  R.  1  Sal.  408. 
Ray.  469. 

So,  in  trespass  for  breaking  and  entering  the  plaintiff's  house,  and  ex- 
pelling him  therefrom,  the  breaking  and  entering  are  the  gist  of  the  action, 
and  the  expulsion  is  merely  aggravation ;  and  therd[pre  a  justification  as  to 
the  breaking  and  entering  will  cover  the  whole  decfinration.    3  T.  R.  292. 

Or,  for  an  assaidt,  batteiy,  and  menacing,  if  he  justifies  the  assault 
without  answering  to  the  menaces,  which  is  aggravation.     R.  Mo.  705. 
So^  in  trespass  for  an  assault,  battery,  and  imprisonment,  if  he  jus- 
tifies the  trespass  and  imprisonment,  it  is  sufficient.     R.  1  Lev.  81. 

Or,  pleads  quoad  tlie  residue  of  the  trespass  and  imprisonment ;  for 
trespass  goes  to  the  whole.     R.  3  Lev.  404. 

So,  in  trespass  quart  cUmsumfregit^  et  januas  riipU  et  clausum  iniravitj 

if 
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if  be  pleads  to  all  but  the  breaking,  not  Ruilty»  and  then  justifies  his 
entry  by  process,  &c.,  it  is*  sufficient ;  for  we  entry  is  a  breakiiig  in  kw. 
Semb.  Lut  1433.     R.  Latch.  188. 

.  So,  in  trespass  quare  dausim  fregit  and  so  many  cart  loads  of  tim- 
ber cepit^  if  he  msikes  title  to  the  close,  and  shows  the  timber  to  be 
trees  growing,  ii  is  sufficient     R.  1  Rol.  406. 

But  by  the  stat  32  H.  8.  30.  after  verdict,  a  discontinuance  shall  be 
amended.     R.  2  Rol.  161.     R.  4  Mod.  246. 

And  so  it  was  by  consent     4  Co.  62.  a.    Vide  Amendment,  (I). 

Yet  it  shall  n6t  be  amended,  or  aided  on  a  general  demurrer.  Semb* 
Yel.  ^S.     1  Sand.  338,  339. 

If  the  plea  begins  by  answering  only  to  part,  the  plaintiff  ought  to 
take  judgment  by  nil  dicii,  to  avoia  a  discontinuance.  1  Sail  179, 
180. 

If  it  begins  as  an  answer  to  the  whole,  but  answers  only  to  palt,  it 
will  be  bad  on  demurrer,  a.    ' 

Oo  a  writ  in  debt  for  1066/.,  plaintiff  declared  for  lOOOl.  borrowed  by 
defendant  of  plaintiff,  and  in  a  second  count  for  66/.  for  interest  of  money 
lent  by  plaintiff  to  defendant.  Defendant  pleaded  in  abatement  of  the 
writ,  that  **  the  said  sum  of  money  in  the  said  writ  mentioned,  and  thereby 
supposed  lo  be  borrowed  from  plaintiff,"  was  borrowed  by  defendant  and 
otbere,  and  not  by  defendant  separately.  On  special  demurrer,  because  this 
plea  answered  onJy  one  of  the  causes  of  action,  (that  mentioned  in  the  first 
coimt,)  the  court  held  the  plea  bad.  Herrics  v.  Jamieson,  B.  R.  E. 
54  Geo.  3.    5T.R.553. 

(E  2.)  And  must  not  be  double. 

So,  if  a  plea  conUuns  duplicity,  and  alleges  several  distinct  matters 
(which  require  several  answers)  to  the  same  thing,  it  is  bad.  Co.  Lit« 
303.  a.  304.  a.     Hob.  295.     Vide  ante,  (C  33.)     Post,  (F  16  ) 

As,  if  %an  avowant  alleges  seisin  of  services  in  his  grandfather,  and 
also  in  himself,  it  is  double ;  for  either  is  traversable,  and  one  had 
been  sufficient.     PI.  Com.  140.  a. 

So,  if  a  man  all^zes  two  continual  claims,  one  by  his  ancestor,  and 
the  other  by  himself.     Ibid. 

Or,  two  descents  in  fee.     Ibid. 

So,  if  a  man  pleads  a  patent,  as  a  grant  and  also  as  a  confirmation, 
it  is  double.     R.  on  demurrer.     1  Sid.  176. 

So,  in  debt  for  rent,  if  the  defendant  pleads  that  it  was  a  navigable 
river,  and  that  the  plaintiff  had  no  right  to  demise  the  toll  of  it,  it  is 
double.  R.  by  three  J.  vent.  cont.  for  one  is  a  consequent  of  the  other. 
2  Vent  68. 

Nil  debet  to  part,  and  nil  habet  in  tenementis  to  other  part ;  for  nil 
debet  admits  the  demise.     R.  4  Mod.  254.     R.  1  Sal.  218. 

So,  if  the  defendant  pleads  matter  in  law,  and  also  matter  in  met  > 
as,  if  he  says  that  S.  lies  within  the  Cinque  Ports,  where  breoe  dofnim, 
regis  mm  curritf  and  does  not  lie  in  cam.  cant*     R.  YeL  I^* 

If  he  pleads  several  outlawries  in  disability  of  the  plamtiff ;  for  one 
is  sufficient.     R.  Carth.  9. 

So,  if  he  pleads  not  guilty  to  part,  and  justifies  for  tiie  same  part. 

R.  1  Rol.  49.  ,  .     .     u  ^ 

*    So,  if  he  pleads  several  matters  together,  though  one  be  in  Dar  ana 

the  other  in  abatement.    D.  1  Sid.  1 76.  a     ^ 

H  4  ^^^ 
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And  a  doiiUe  pleg  is  bad,  though  one  matter  or  the  other  be  not  well 
{deaded ;  as,  in  trespass,  if  the  defendant  pleads  nudliter  foanus  tmr- 
posuit  and  a  release,  it  is  double,  though  the  release  is  not  well  pleaded. 
R.  1  Sid.  176. 

Though  but  one  of  the  several  matters  pleaded  be  material.  Per 
Dod.  Poph.  186. 

But  it  is  not  double,  where  one  matter  alleged  is  a  consequence  of 
the  other;  as,  if  the  defendant  pleads plene  administravit  and  so  no- 
thing in  his  hands.     PL  Com.  140.  a. 

Or,  is  pleaded  only  as  inducement  to  the  other.  Per  Holt,  H. 
10  W.  3.     Poph.  186. 

As,  in  detinue  by  a  woman,  if  the  defendant  pleads  that  she  took 
husband  who  released ;  for  he  cannot  plead  the  release  of  the  husband 
without  showing  that  the  plaintiff  married  him.     R.  Mo.  25.    DaL  SO. 

In  debt  on  a  oond  to  deliver  hops  which  the  plaintiff  was  to  chuse, 
if  the  defendant  pleads  that  he  was  ready,  but  the  plaintiff  did  not 
chuse,  it  is  not  double.    Semb.  Mar.  pi.  1 1S. 

And  though  a  plea  coDtain  many  parts,  yet  if  it  form  one  connected  pro- 
position, it  is  not  double.    2  Bl.  10^.  1028. 

^  So,  it  is  not  double,  if  one  answer  is  sufficient  for  the  several  mat- 
ters ;  as,  if  the  defendant  allies  two  descents  in  tail ;  for  the  gift  is  the 
substance,  and  ne  dona  pas  is  an  answer  to  the  whole.     PI.  Com.  140.  a. 

In  trespass  for  an  assault,  battery,  and  imprisonment  dll  he  paid  7L 
fine;  if  the  defendant  pleads  not  guilty  for  aU  but  the  assault  and  im- 
prisonment, and  then  justifies  bv  process  for  7/.,  it  is  not  double ;  for 
the  taking  of  the  7/.  is  not  withm  the  not  guilty.     R.  Jon.  S67. 

So^  it  is  not  double  where  a  matter  is  added  only  for  the  mainte* 
nance  of  the  count  or  bar ;  as,  in  quare  impeditj  if  the  ordinary  pleads, 
that  he  presented  on  a  lapse,  and  the  plaintiff  replies,  that  he  pre- 
sented before  a  lapse,  and  the  ordinary  refused,  and  aiierwards  pre- 
sented his  clerk  on  pretence  of  a  lapse;  for  that  matter,  that  the  ordin- 
ary presented  on  pretence  of  a  lapse^  is  allied  only  to  maintain  the 
disturbance  mentioned  in  the  count.    Hob.  198. 

So^  it  is  not  double,  if  one  matter  cannot  be  well  pleaded  without 
the  other,  and  he  relies  upon  one ;  as,  if  two  statutes  are  pleaded  for  the 
repeal  of  a  former  law,  if  the  one  has  reference  to  the  other.  Semb. 
1  Rol.  88,  89. 

So,  if  a  man  pleads  a  feoffment  with  warranty,  and  relies  only  on 
the  warranty.     Per  Berkley,  Mar.  pi.  84. 

If  the  defendant  pleads  several  matters,  and  concludes  et  sic  non  est 
factum.     Kit.  22S.  b.  224.  a. 

If  the  defendant  pleads,  that  the  principal  rendered  himself  and  died, 
and  relies  on  the  death.     R.  Jon.  1S9. 

If  he  pleads,  nient  alien  artificer^  and  relies  upon  his  being  bom 
within  the  king^s  ligeance.    R.  1  Sid.  S57. 

In  detinue^  a  the  defendant  pleads  that  the  plaintiff  married  after 
bailment,  and  the  husband  released  to  him.     R.  Mo.  25. 

But  the  defendant  may  plead  one  matter  to  part,  and  another  mat- 
ter in  bar  to  other  part.    Co.  Lit  S04.  a. 

As,  in  dower,  the  tenant  may  plead  jointptenancy  to  part,  and 
detinue  of  charters  to  the  residue^  though  this  goes  to  the  whole. 
Kit,  889.  b.      * 

In 
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In  assize^  afine  as  to  a  moie^i  and  a  release  of  the  father  with  war- 
irantj  as  to  the  other  moie^.    IbicL 

In  trespass  for  an  assault,  battery,  and  wounduig,  the  defendant 
may  plead  not  guilty  to  the  wounding,  and  justify  the  assault  and  bat» 
tery.     Mar.  pi.  106. 

So,  in  trespass  for  breaking;  his  house,  &C.,  the  defendant  may  plead 
as  to  all  the  trespass,  pneterwee  posts,  not  piilty,  and  as  to  the  break- 
ing the  three  posts,  die  defendant  may  justify ;  for  though  he  pleads 
not  guilty  to  all  the  trespass  in  the  house,  yet  it  is  with  an  exception  of 
the  Siree  posts.     R.  Cro.  EL  87. 

And  one  tenant  or  defendant  may  plead  a  matter  which  goes  in  bar 
to  the  whole,  and  the  other  tenant  or  defendant  may  pl^  another 
matter  in  bar  to  the  whole.    Co.  Lit  803.  a. 

So,  if  a  plea  is  double,  and  the  plaintiff  by  his  replication  answers 
only  to  one  matter  and  takes  issue  upon  it,  which  is  fevmd,  this  aids  the 
doplicitir  of  the  plea.  Kitt.  288.  a.  Vide  when  a  bar  is  aided  by  the 
replication^  post,  (E.  87.) 

And  a  double  plea  shall  be  aided  upon  a  general  demurrer.    1L 

1  Sand.  887.  R.  2  RoL  836.  Semb.  1  Rol.  112.  Vide  when  an  un- 
necessary traverse,  which  makes  the  plea  double,  shall  be  aided  on  k 
general  demurrer,  post,  (022.) 

And  therefore  there  was  a  special  demurrer  to  it*    Cro*  Car.  61. 

2  Vent.  68.     Mar.  pi.  118. 

So^  if  an  assignment  of  errors  be  double,  there  ought  to  be  a  special 
demurrer ;  for  a  general  demurrer  is  not  sufficient.     R.  1  Lev.  76. 

And  by  die  st  4  &  5  Ann.  16.  the  tenant  or  defendant  in  any  action, 
or  plaintiff  in  replevin,  in  any  court  of  record  may,  with  leave  of  the 
court,  plead  as  many  several  matters  as  he  shall  think  fit  But  if  any 
such  matter  shall  be  judged  insufficient^  costs  shall  be  given  at  the  di^ 
credon  of  the  court.  So^  if  on  an  issue  in  any  such  matter  verdict  be 
for  the  plaintiff  or  demandant,  costs  shall  be  given,  unless  the  judge 
certifies  he  had  a  probable  cause  to  plead  it. 

It  is  in  the  discretion  of  the  court  wlwther  they  will  allow  seveml  pleas  to 
bejD^ded.    5T.R.97. 

The  Stat.  4  Anne,  c  16*  s.  4.  giving  power  to  plead.several  matters,  does 
not  extend  to  actions  at  the  suit  of  the  king.    Forrest,  57* 

Leave  to  plead  seTeral  matters  must  be  given  in  court,  not  at  judge's 
chambers,    baraes,  357* 

In  the  C.  B.  ftevjeral  pleas  cannot  be  pleaded  without  the  q>ecial  leave  of 
die  court.    8  T.  R.  560. 

Defendant  may  plead  ^ree  pleas.    Vemey  v.  Fox,  T.  5  G.  2.   Fdrt.887. 

If  defendant  plead  double*  it  must  be  at  one  and  Uie  same  time.  Hall  v. 
TuUie,  P.  8.  G.    Fort.  886. 

Defendant  may  have  leave  to  add  a  plea  after  two  terms  since  pleas 
pleaded ;  for  there  is  no  time  limited.  Waters  v.  Bovel,  T.  81  &  22  G.  2. 
1  Wils.  228. 

On  motion  to  plead  double,  the  court  will  not  take  into  consideration 
whether  it  be  a  good  plea  or  not.    B.  R.  H.  126. 

The  ooun  wilC  <tsk  circumstances,  give  leave  to  withdraw  a  pleai  and  plead 
another,  (as  on  a  bond  to  withdraw  non  esijaeium,)  and  plead  the  statute  of 
gaming  on  payment  of  costs,  taking  short  notice  of  trial,  and  giving  judg- 
ment of  the  same  term,  if  verdict  for  plaintiff.  Jefireys  v.  Walter,  M. 
21  6. 2.    1  Wils.  177.    Nich<rfs  v.  SutdHie,  T.  7  G.  2.    B.  R.   H.  56. 
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Soi  on  false  impriflonment,  defendant  having  pleaded  general  Iflsue,  may 
plead  a  justification,  and^  the  general  issue^  on  terms.  Taylor  y.  Joddretf, 
M.  23  G.  2.     1  was,  254. 

And  if  in  parliament,  on  waiving  privilege.  Wilkes  v.  Wood,  Wilkes  v. 
Webb,  M.  4  G.  3.    2  Wils.  204. 

The  court  wUl,  on  circumstances,  give  leave,  after  general  issue  pleaded, 
to  plead  a  special  plea,  which  brings  it  on  upon  the  merits ;  but  not  a  plea 
that  excludes  the  merits,  as  the  statute  of  limitatioi^.  Cox  v.  Rolt,  M.-  5  G.  S. 
2  Wils.  253. 

Defendant  may  move  to  plead  double,  after  rule  to  plead  is  out,  and  before 
judgment.    Barnes,  529. 

After  rule  to  plead  is  out,  defendant  cannot  have  leave  to  plead  perform- 
ance on  a  bond,  and  also  such  administration  not  granted  to  plaintiff;  for 
that  cannot  be  pleaded  without  craving  ouer^  which  cannot  be  craved  after 
the  rule  to  plead  is  out.    Garrard  v.  Early,  T.  9  G.  S.    2  Wils.  413. 

Defendant  may  plead  double,after  order  to  plead  issuable  plea.  Barnes,  338^ 

Jf  defendant  pleads  the  general  issue,  phiintiff  demurs,  and  defendant  joins; 
the  court  may  give  leave  to  withdraw  his  p)ea,  and  plead  double.  Meard  v. 
Philips,  T.  5  G.  2.     Str.  906. 

The  court  of  K.  B.  under  special  circumstances,  will  rescind  the  rule  to 
plead  double.    13  East,  225. 

Separate  pleas  are  as  distinct  and  unconnected  as  if  upon  separate  records. 
So  that  the  insufficiency  of  one  cannot  be  supplied  by  another.    1  T.  R.  118. 

Where  two  pleas  to  the  whole  declaration  are  filed  at  different  times  on 
the  same  day,  tne  plaintiff  may  act  upon  that  last  filed,  and  sign  judgment, 
if  it  warrants  him.    3  Taunt.  386* 

Defendant  in  qvi  ttm  cannot  plead  double.  Morgan  v.  Lookup,  T.  9  G.S. 
Str.  1044.    B.  R.  H.  262.    Law  v.  Crowther,  P.  28  G.  2.    2  Wils.  21 . 

S09  action  on  9  Ann.  for  money  won  at  play,  is  not  within  4  Ann. ;  ao  two 
pleas  cannot  be  pleaded.    Barnes,  365. 

If  defendant  pleads  several  pleas,  without  saying  by  leave  of  the  court, 
is  is  only  irregularity,  but  is  good  on  special  demurrer ;  and  any  duplicity  of 
plea  must  be  pointed  out  by  the  demurrer.  Ryley  v.  Parkhurst,  T.  21  &  22 
G.2.    lWiU.219. 

Defendant  must  show  that  all  the  pleas  pleaded  were  by  leave  of  the  court ; 
therefore,  if,  in  trespass,  he  pleads  not  guilty,  and  then,  "  by  leave,"  &c. 
according  to  the  statute,  justifies,  and  concludes  with  averment,  and  then  at 
to  the  second  count  justifies  again ;  it  does  not  appear  that  this  second  justifi- 
cation was  by  leave  of  the  court,  and  it  will  be  bad  on  demurrer.  Bartho- 
lomew V.  Ireland,  H.  11  G.  2.     Andr.  108.     > 

Rule  nisi  to  plead  double,  shall  be  discharged,  if  defendant  has  not  ap* 
peared.    Barnes,  331. 

Non  assumpsii  and  ne  unq.  exec*  allowed  without  affidavit.  Haggard  v. 
Collington,  T.2G.2.    Fort.  336. 

Non  disumpsii  and  a  recovery  and  execution  executed,  as  to  part  of  the 
debt,  allowed.    Levat  v.  Reshere,  M.  4  G.  Fort.  337* 

Inindeb.  dssumpsit,  non  assumpsit,  and p^eneiu/mifiM/ravtif, allowed  on  affi- 
davit.  Ld.  Bristol,  M.  1724,  Bunb.  182. 

Non  assumpeitf  and  non  assumpsit  infra  sex  annoSf  allowed.  Harrison  v. 
Winchombe,  H.  12  G.  Folkes  v.  Smith,  in  C.  B.  M.  12  G.  Bristow  ▼• 
Woodward.  Toephen  v.  Elking,  M.  13  G.  Str.  678.  Allowed  on  solemn 
debate ;  because  hereby  defendant  secures  to  himself  a  tvial  on  the  merits  at 
all  events.    Da  Costa  v.  Carteret,  H.  4  G.  2.      Str.  889. 

Non  assumpsit  and  discharge  by  bankruptcy,  allowed.  Philips  v.  Wood, 
M.  8  Geo.  2.     Str.  1000. 

To  assumpsit,  testator  made.no  such  promise  ;  cau$e  of  action  not  within 
six  years ;  executor  made  no  promisei  and  jdenc  administravit,  Hughes 
V.  Pigoty  P.  9  G.  2.    B.  R«  H.  243. 

In 
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In  trespass  for  cottine  down  plaintiff's  tree,  that  he  cut  it  down  for  repairs, 
and  that  it  interrupted  his  watercourse,  allowed^  Clare  v.  Frost,  P.  7  G. 
Str.425. 

On  debt  on  bond  against  an  administrator,  idlvit  ad  diem  and  plene  admi' 
nisiravii^  allowed,  on  affidavit  of  the  plene  administravit*  Jones  v.  Lord 
Stafford,  M.  1724.  Bunb.  181. 

To  debt  on  bond,  executor  may  plead  payment  of  principal  and  interest, 
according  to  st.  4  &5  Ann.  and  jJene  tammistravit.  Anon.  9  G.2.  B.  R. 
«.  178. 

-  Non  estjadumt  and  discharge  by  commission  of  bankrupt,  allowed.    At- 
kinson y.  Atkinson,  T.  4  Geo.  2.    Str.  871. 

Bankrupt  allowed  to  plead  his  bankruptcy  generally  and  specially.  Ld. 
Clinton  ▼.  Morton,  M.  8  G.  2.    Str.  1000. 

In  debt  on  bond,  to  marry  plaintiff  if  requested,  allowed  to  plead  nan  est 
Jadum,  and  never  requested.    Dunn  ▼.  Vacher,  T.  5  G.  2.   Str.  908. 

On  an  information  of  debt  on  bond  to  the  crown,  non  estjactumf  and  con- 
ditions performed,  allowed.    Attorney-general  ▼.  Snow,  H..1721,  Bunb.  96. 
In  replevin,  non  capita    property  in  another,  and  liberum  tenemenium, 
allowed.    Barnes,  364. 

In  quare  impeditf  that  he  was  seised  in  fee  of  advowson,  and  that  he  had 
the  next  turn,  aUowed.    Winchester  v.  Cook,  P.  S  G.  2.    Fort.  SS7. 

Where  the  king  is  plaintiff  in  fuare  impedU^  the  defendant  cannot  plead 
double.    Rex  v.  Hayes,  C.  P.  H.  18  G.  2.    W^illes,  5SS. 

To  a  mrejaciai  on  an  old  Judgment,  terre-tenant  may  plead  pajrment  of 
the  money  recovered,  and  that  defendant  in  that  judgment  was  not  seisad. 
Ellis  V.  Mortimer,  T.  8  G.  2.  B.  R.  H.  153. 

Not  guilty,  and  liberum  tenementum^-^in  replevin,  that  plaintiff  has  no 
property,  and  justification  —  damage-feasant,  and  under  demise  from  de- 
fendant to  plaintiff —  distress  for  damage-feasant,  and  rent  in  arrear  —  sohit 
ad  diem,  and  mutual  debt  —  non  assumpsit^  and  discharge  under  debtor's  act 
—  non.  esijactum,  and  such  discharge  —  non  assumpsit  and  non  assumpsit 
in/rat  &c.  — plene  administravit,  and  setoff —  non  assumpsit  f  and  plene  aami' 
ntstravit — not  euilty,  and  general  release  •»  not  guilty,  and  money  pdd 
plaintiff  in  satisfaction  of  all  trespasses  to  such  a  time  —  ne  ungues  executor^ 
and  plene  administravit «-  not  guuty,  and  molUter  manus  imposutt,  son  assault 
demesne  —  nonestjactum,  and  ne  unques  exfcitfor-*  not  guilty,  sonassauk 
demesne^  and  satisfaction  for  all  trespasses  —  not  guilty  and  justification  — 
non  esijactum,  and  duress  —  non  assumpsit,  set  off  and  tender  —  tender  to 
first  count,  non  assumpsit  to  the  residue  — non  assumpsit  by  testator,  general 
plene  administravit;  and  special  plene  administravit  —  in  trespass,  assault,  and 
battery,  not  guilty  and  licence  —  may  be  pleaded  jointly.  Barnes,  272.  275. 
279.  286.  329.  336.  338,  339,  340.  343.  347,  348,  349. 352.  355,  356.  359, 
360.  362,  363,  364,  365, 366. 

Non  assumpsit  and  statute  of  usury,  refused.    Barnard  v.  .    ,  H.  8  G. 

Fort.  836. 
Bankruptcy  and  non  assumpsit,  refused.    Newman  v.  Chandler,  Fort.  336. 
Non  assumpsit,  and  non  assumpsit  infra  sex  ann.,  refused  per  cur.  Fort, 
cont.    Whelpdale  v.  Atkinson,  Fort.  337.     Vide  supra,  contra. 

Non  assumpsit  and  a  general  release,  refused.  Glover  v.  Heathcot,  Fort.337. 
Barnes,  328. 

Non  assumpsit,  and  a  tender,  not  allowed.  Baker  v.  Westbrooke,  P.  6  G.  2* 
Str.  949.    Vide  2  Bl.  723. 

A  defendant  cannot  plead  non  assumpsit  as  to  the  whole,  and  a  tender  as 
to  part.  3  Wils.  145.  2  Blk.  723.  Maclellan  v«  Howard,  B.R.  H.  31  G.S. 
4  T.  R,  194. 

Ndthcr  can  non  est  factum,  and  a  tender  as  to  part,  be  pleaded  to  an' 
action  on  a  bond.  Jedkins  v,  Edwards,  B.  R,  H.  33  G.  3.  5  T.  R.  98. 
4  Taunt.  459. 

^^  Leave 
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Leave  to  pfead  two  pleas  in  an  action  on  a  deed  made  abroad,  one  whereof 
denies,  and  the  other  admits,  the  contract,  will  be  refused*    S  Taunt.  S85« 

Solvit  post  dteiUf  and  a  discharse  under  an  insolvent  act,  not  allowed  to  be 
joined,  being  inconsistent.    2  Buc.  99S. 

Non  assumpsit  and  alien  enemy  cannot  be  joined.  8  Blk.  1326.  1  B.  A 
P.  222.    2B.&.P.72. 

Non  4stjactump  and  usury,  may  be  pleaded  together.    2  B.  &  P.  12- 

To  assumpsit  on  a  bill  of  exchange,  the  court  will  not  allow  a  defendant  to 
plead  the  general  issue ;  and  that  the  bill  was  given  on  a  stockjobbing  trans* 
action,  contrary  to  stat.  7  G.  2.  c.  8.    Shaw  v.  Everett,    C.  P.  H.  38  G.  8. 

1  Bos.  &  Pull.  222. 

In  trespass,  not  guilfy ;  and  a  justification  for  a  way ;  not  allowed.  Fisher^a 
case.  Fort.  335. 

In  trespass,  tender  of  amends,  and  justification  that  plaintifi^s  fences  were 
out  of  repair,  not  allowed.    Antony  v.  Williams,  T.  4  G.    Fort.  336* 

But  not  ffuiltjr  and  tender  of  amends  have  been  aflowed.    2  Bl.  1003. 

If  defencumt  m  trespass,  pleads  in  justification  two  titles,  one  by  lease  for 
lives,  and  one  life  living  12th  July,  and  yet  as  to  12th  July,  another  title  and 
seisin  in  fee ;  it  is  repugnant  and  naught.  Taylor  v.  Woollen^  P.  2  G.  2. 
Fort.  380. 

In  assault  and  battery,  non  est  factum  and  a  justification  cannot  be  plead* 
ed.    Palmer  v.  Wadbrooke,  M.  4  G.  2.    Str.  876. 

To  debt  on  bond,  non  esijactum  and  coverture  in  plaintiff  not  allowed  ; 
for  one  is  in  bar,  the  other  in  abatement.  Holt  v.  Mabberley,  T.  8  G.  2* 
B.  R.  XI.  135. 

Liherum  tenementumf  and  justification  or  not  guilty  — not  ffuilty,  and 
accord  and  satisfaction — non  assumpsitf  and  several  set-offs— iitiifeM,  and 
nU  kdbuit  in  tenementis — not  guilty,  and  justification  in  trespass — non 
assumpsit f  and  non  assumpsit  infra^  S^c.  after  money  paid  into  court  —  [non 
assumpsit  and  alienage  of  the  plaintiff}  not  guilty,  and  a  release  of  particular 
trespass — not  guilty,  and  tender — m  trover,  not  guilty,  and  that  plainUff 
became  bankrupt —  non  assunmsitf  and  infancy — non  est  Jactumf  and  solmt 
post  diem — non  assumosit  ana  scioit  ad  diem  —  cannot  be  pleaded  jointly, 
l^or  non  assumpsit,  ana  olene  administravit — sohit  ad  dtem,  and  riens  per 
descent — not  guilty,  ana  a  licence  —  without  affidavit.  Barnes,  329.  332» 
333.  338,  339.  350,  351.  359,  360. 363.    2  Bl.  905.  993.  1326. 

But  this  statute  does  not  extend  to  plead  double  matter,  which  shall  have 
different  trials :  as,  in  dower,  to  plead  ne  ungues  accouple  and  a  mortgage  ; 
for  the  first  matter  shall  be  tried  by  the  bishop,  and  the  other  by  a  jury,  and 
the  judge  cannot  certify  if  there  was  a  probable  cause.  R.  inter  Harding 
and  Harding,  C.  B.  M.  9  Ann.    (Com.  148.) 

In  dower,  leave  to  plead  ne  ungues  seise,  and  ne  ungues  accoupte  denied. 

2  Bl.  1157.1207. 

Non  assumpsit,  and  non  assumpsit  infra  sex  aim.  pleaded,  to  the  second 
replication,  an  original,  rejoinder,  nnl  t%d  record,  judgment  for  plaintiff,  and 
plaintiff  executes  writ  of  inquiry ;  afterwards  the  first  issue  of  non  asswnpsit 
tried,  and  plaintiff  nonsuited,  and  thereupon,  on  motion,  the  writ  of  inquiry 
discharged;  for  if  one  issue  be  for  defendant,  plaintiff  cannot  recover. 
Prior  V.  Bay,  M.  8  G.  2.    Fort.  338. 

(E  S.)  Must  not  be  argumentative. 

So»  a  plea  ought  to  be  direct  and  positive,  and  not  by  way  of  rehear- 
aaly  or  argamentative.     Co.  L.  303.  a.     Mar.  207. 

As,  in  trover  for  an  indenture,  whereby  A.  granted  a  manor,  ren- 
dering rent,  it  is  no  plea  that  A.  did  not  grant  the  manor;  for  it  is  no 
answer  to  the  dedaralioni  except  by  argument.    R.  Yel.  223,  4. 

In 
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In  ^ecttnait  on  a  lease  for  ten  years,  it  is  no  plea,  that  by  custom 
there  cannot  be  a  lease  for  more  than  six  years.     R.  Dy.  S57.  b. 

In  Jbrmedon  for  a  manor,  if  the  tenant  says  that  A.  being  seised 
levied  a  fine,  &c. ;  it  is  not  sufficient  to  reply,  that  tempore  Jints  and  at 
all  times  afterwards  B.  was  seised,  &c.;  for  this  is  an  answer  only  by 
argument.     Sav.  85,  86. 

,  So,  if  a  man  pleads  a  grant  by  the  king,  he  ought  to  plead  directly, 
that  Uie  king  concessit^  and  not  by  a  testai.  existU  quod  concessit.  1  Sand. 
274. 

OthenHse  in  covenaQt.    Vide  post,  (2  V  2.) 

If  the  defendant  avows  and  says  that  A.  was  possessed,  et  sic  posses^, 
sianat.  per  inderUuram  testat.  existit  that  he  assigned,  it  is  not  good.  R. 
2  Sand.  319.     2  Lev.  12. 

So^  if  the  defendant  pleads  a  lease^  &c.  by  a  testat.  existitj  it  is  bad. 
Cro.  EL  195.    2  Cro.  537. 

Bat  an  argumentative  plea  shall  be  aided  by  verdict,  or  <xi  a  gene- 
ral donurrer.    AL  48. 

(E  4.)    Nor  vary  from  the  place  in  the  declaration  without 

necessity. 

So,  a  plea  in  excuse  or  justification  ought  to  allege  the  fiu:t  in  the 
place  mentioned  in  the  dedaration,  if  the  nature  of  the  justification 
does  not  otherwise  require;  and  therefore  in  trespass  at  A.,  if  tlie  d^ 
fendant  justifies  by  an  execution  at  B.  in  the  same  county,  it  is  bad ; 
for  no  place  in  the  same  county  b  material  upon  process  to  the  sheriff 
R.  S  Lev.  113. 

In  debt  at  London,  on  a  bond  to  pay,  if  a  ship  did  not  miscarry,  plea 
that  it  did  miscarry  at  Falmouth  in  Cornwall,  is  bad;  for  the  place  is 
not  material.     R.  1  Lev.  149. 

So^  a  plea  that  he  made  the  bond  in  another  county  being  within 
age,  is  bad.    DaL  18. 

(£  5.)    Must  be  certain. 

So,  a  plea  ought  to  be  certain.  And  therefore^  if  the  defendant 
pleads  that  he  has  expended  810/.  for  repairs  et  alia  onera  necessarioj 
It  is  bad  for  the  uncertainty;  for  he  ought  to  show  for  what  charges 
he  has  expended  them,  by  which  the  court  may  judge  whether  they 
were  neoessaiy  or  not.  R.  1  Sand.  49.  Vide  Certainly  in  the  Declar- 
ation, ante,  (C.  17,  18,  19,  20,  21,  22.) 

Soy  in  debt  upon  a  bond  to  make  an  assurance  of  land,  if  the  de- 
fiendant  pleads,  that  he  executed  a  release,  it  is  bad,  if  he  does  not 
show  that  it  concerns  the  same  land.    2  Ca  4.  a. 

If  the  defendant  pleads,  that  he  paid  tai  denar.  sunmas  quanta  the 
plaintiff  mendtf  without  saying  what  sum  he  paid,  it  is  bad.  R.  Mar. 
id.  120. 

So,  if  a  man  be  bound  to  give  all  the  mon^  in  his  pocket,  if  he 
says  that  he  gave  all,  it  is  bad;  for  he  ought  to  show  what  sum  he 
gave.    Latch,  16. 

So^  if  he  be  bound  to  convey  all  his  land,  and  he  pleads^  that  he  has 
conveyed  all.    Ibid. 

So,  if  a  man  be  bound  to  pay  all  charges  to  A^'s  attorney,  expended 
in  such  a  suit,  if  he  pleads  that  he  paid  omties  ndsas  et  cudagia  in  that 

suit. 
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suit,  it  is  bod ;  for  he  ought  to  show  tliat  the  charge  was  so  much, 
which  he  has  paid.     R.  Lut  42 1 ,  422. 

If  the  defendant  pleads  that  A.  has  paid  all  debts  to  the  plaintiff,  he 
ought  to  show  what  debts,  &c.     R.  3  Leo.  3.     Mo.  12. 

If  he  pleads  that  he  made  an  estate  by  the  advice  of  B.,  it  is  bad,  if 
he  does  not  show  what  estate.     Hob.  295. 

If  he  pleads  that  he  levied  part  of  the  money,  without  saying  how, 
it  is  bad.     R.  3  Leo.  223. 

If  he  iustifies  a  taking  for  a  contempt  tarn  verbis  quatn  Jactis,  with- 
out showmg  what  the  words  or  facts  were.     R.  2  Leo.  34. 

If  he  pleads  payment  to  an  assignee  of  a  bill  of  exchange,  he  ought 
to  show  a  custom  to  assign.  Semb«  3  Mod.  226. ;  but  afi^rwards  it 
was  R.  cont.     Sho.  128. 

If  he  pleads  an  excuse  of  his  performance,  he  ought  to  show  all 
done  by  him  that  he  could  do.     R.  Sho.  335. 

If  he'  pleads  the  taking  of  a  ship  as  a  prize,  he  ought  to  show  a 
cause  of  forfeiture.     R.  Carth.  32. 

If  a  condition  be  to  deliver  at  such  a  day,  it  is  not  sufficient  to  say 
that  he  delivered  secundum  formam  conditionisy  without  showing  what 
and  at  what  time  in  certain.     Semb.  1  Lev.  145. 

If  it  be  to  eniov  an  office  according'  to  letters  patent,  be  ought  to 
show  the  effect  ot  the  patent,  and  that  the  plaintiff  enjoyed  accordingly. 
Hob.  29S. 

If  the  defendant  pleads  a  feoffment  to  a  use,  it  is  not  good,  if  he 
does  not  show  a  seisin  at  the  time  of  the  feoffinent.     Kit.  228.  b. 

So,  if  he  pleads  a  lease  and  release,  and  does  not  show  posses- 
sion at  the  time  of  the  release.     7  H.  7.  3. 

If  he  pleads  an  entry  by  the  command  of  cestui  que  use^  and  does 
not  show  that  he  was  seised  to  the  use.     Kit  228.  b. 

If  he  pleads  a  re-entry  for  nonpayment  of  rent,  and  does  not  allc^ 
a  certain  demand.     R.  Al.  19.  R.  Hob.  331. 

If  he  pleads  a  descent  to  him  as  heir,  without  saying  how  he  is  heir.. 
1  Lev.  190. 

If  the  defendant,  in  trespass  quare  clausum  Jregitf  pleads,  that  it  was 
his  freehold,  he  must  say,  at  the  time  of  the  trespass,  otherwise  it  will 
be  bad.     Pol.  132. 

So,  if  he  pleads  that  the  rent  was  moi*e  than  the  value,  in  debt  for 
rent  dgainst  him  as  executor,  without  saying  at  what  time  it  was  so,  it 
is  bad.     PoL  132.    • 

If  in  trespass,  he  pleads  that  three  justices  did  not,  &c.,  he  must 
say,  nee  eorum  aliquis.    2  Mod.  284. 

If  he  pleads  pro  eo  quod  non  mqnstravit,  8cc.,  it  is  bad ;  for  the  matter 
in  bar  must  be  alleged  certainly.  R.  Cro.  £L  242.  Semb.  1  Sand.  117. 
Dy.  254.  b. 

Or,  he  pleads  quia  cbstruxit :  for  he  ought  to  say  precisely  quod 
obstruxit.    Cro.  £1.  441. 

In  a  plea  to  part,  the  part  to  which  it  is  pleaded  ought  to  be  ascer- 
tained.   Vide  post,  (E  27.  —  F  4.) 

In  a  plea,  tne  certain  place  and  time  of  every  thing  material  and 
traversable  ouffht  to  be  allied.     Vide  ante,  (C  19, 20.) 

How  it  shaU  be  alleged,  vide  ante,  (C  J  9.) 

7  (EC.) 
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(E  6.)  And  shall  be  most  strong  against  the  defendant. 

And  shall  be  taken  most  strongly  against  the  defendant.  Co.  Lit. 
SOS.  b.     PI.  Com.  !29.  a. 

And  therefore,  in  trespass,  if  the  defendant  pleads  a  release,  without 
saying  at  what  time  it  was  made,  it  shall  be  intended  to  be  made  before 
the  trespass ;  for  this  is  most  strong  against  the  defendant  PI.  Com. 
46.  a. 

So,  in  waste,  if  the  lessee  pleads  that  it  was  for  mines,  without  say- 
ing when  the  mines  were  opened,  it  shall  be  intended  that  they  were 
opened  after  the  lease ;  for  that  is  the  most  strong  against  the  defendant. 
Per  Hob.  234. 

If  the  defendant  pleads,  that  A.  seised  of  a  manor  unde  locus  in  qtWy 
&c.  was  parcel,  demised  his  manor  except  B.  &c.,  it  shall  be  intended 
that  the  loctis  in  quo^  &c.  was  parcel  of  B.,  if  the  contrary  does  not 
appear.     R.  PL  Com.  104.  a. 

So)  if  to  a  bond  the  defendant  pleads  payment,  it  shall  be  intended 
after  the  day,  if  he  does  not  say  otherwise.     PI.  Com.  104.  a. 

In  dwnjvit  infra  <etaJt.^  if  the  tenant  pleads  a  release  by  the  demand- 
ant, without  saying  when,  it  shall  be  intended  within  age.  PL  Com. 
104.  a. 

If  a  man  pleads  qwtd  A.  cat.  et  arrestat.  Jidt  in  Lond.j  without  say«- 
ing  by  what  authority,  it  shall  be  taken  to  be  an  arrest  by  wrong. 
Dy.  120.  a. . 

But  it  shall  not  be  intended  against  the  defendant,  where  such  in- 
tendment is  not  consistent  with  another  part  of  the  plea ;  as^  a  lease  by 
a  bishop  shall  not  be  intended  to  be  by  one  then  alive,  where  the  plea 
afterwards  says  j^er  A.  nuper  episcopum.     R.  10  Co.  59.  b. 

(£  70  But  certainty  to  a  common  intent  is  sufficient. 

But  certainty  to  a  common  intent  is  sufficient.  Co.  Lit.  30S.  a. 
Vide  ante,  (C  24.) 

And  therefore,  in  assize,  if  the  tenant  plead  that  his  iather  was 
sased  and  died  sdsed,  and  he  entered  a  son  and  heir,  it  is  good ; 
though  it  may  be  that  the  father  of  the  demandant  abated  after  hb 
ancestor  died  and  before  his  entry :  but  it  shall  not  be  intended ; 
for  when  he  says,  that  his  father  died  seised  and  he  entered,  the  com- 
mon intendment  is,  that  he  entered  immediately.     PL  Com.  26.  28.  S3. 

So,  if  a  plea  be,  that  the  defendant  surrendered  and  released  a 
copyhold  in  ftiU  court,  and  the  plaintiff  accepted  it,  thouffh  it  is  not 
saul  that  the  surrender  was  to  the  plaintiff's  use,  it  is  suffiaent;  for  it 
shall  be  intended.     R.  Cro.  Car.  6. 

So,  a  plea  to  debt  on  a  bond  for  the  enjoyment  of  land,  which  poU 
eonfectumem  usque  dimn  billa  the  plaintiff  enjoyed,  is  good,  though  it  is 
not  said  semper posi :  for  it  shall  be  intended.    R.  Cro.  Car.  195. 

So,  in  trespass,  if  the  defendant  justifies  as  servant,  without  saying 
by  his  command,  it  is  good ;  for  it  shall  be  intended. 

If  the  defendant  says  that  the  master  of  a  college  and  his  fellows 
were  seised  in  fee,  it  shall  be  intended,  in  right  of  the  college.  PL 
Com.  102.    Vide  post,  (2  B  1.) 

If  several  writs  are  mentioned  to  sheri£&  of  several  counties,  and 
one  was  an  extent,  and  it  is  said  quod  pradict.  sheriff  returned,  &c.,  it 

shall 
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shall  be  intended  the  same  sheriff  to  whom  the  writ  was  directed. 
PL  Com.  65.  b. 

In  pleading  the  taking  of  a  term  under  ti  fieri  Jadas^  it  is  sufficient  i» 
state  that  the  party  was  possessed  ^«  of  a  certain  interest  in  the  residue  of  a 
certain  term  of  years  ;'*  for  the  sheriff,  who  has  not  the  title-deeds,  cannot 
exactly  define  what  the  precise  interest  is.  Taylor  v.  Cole,  B.  R.  E.  29 
Geo.  S.  3  T.  R.  292. 

(E  8.)  So,  less  certainty  where  the  matter  may  be  ascertained 

by  evidence. 

So,  where  np  certainty  at  present  is  known,  it  is  sufficient  to  show 
the  certainty  in  evidence,  and  allege  generally  in  the  pleading;  as,  if 
a  man  assumes  to  give  a  bond  with  sufficient  sureties  to  save  harmless 
in  such  a  suit ;  it  is  sufficient  to  say  that  he  gave  a  bond  with  sufficient 
sureties,  without  saying  in  what  penalty,  &c. ;  for,  till  the  suit  is  de- 
termined, it  is  not  known  how  much  is  sufficient,  and  it  shall  be  shown 
in  evidence.     R.  1  Lev.  297. 

But|  a  corrupt  agreement  for  the  forbearance  of  monevt  tHl  one  or  the 
other  of  two  days,  must  be  pleaded  according  to  the  fiict  m  the  alternative ; 
and  if  it  be  stated  as  an  absolute  forbearance  till  one  of  those  days,  the  evi- 
dence will  not  support  the  plea.    S  T.  R.  531. 

(£  9*)  And  necessary  circumstances  shall  be  intended. 

And  necessary  circumstances  shall  be  intended ;  as,  if  a  man  pleads 
a  feoffinent,  livery  need  not  b^  dleged ;  for  it  shall  be  intended.  Co. 
Lit.  905.  b. 

So,  attornment  of  tenants  shall  be  intended,  if  afeoAnent  of  a  manor 
be  pleaded.    Co.  Lit  SIO.  b. 

So,  if  the  defendant  pleads  an  assignment  of  dower,  it  shall  be  in* 
tended  to  be  by  metes  and  bounds.     D.  Crow  Car.  162. 

If  he  pleads  a  request  by  an  inferior  judge  to  a  superior  to  assome 
the  jurisdiction  of  a  cause  out  of  the  inferior  ecclesiastical  court;  it  sbalt 
be  intended  that  die  request  was  under  seal.     R.  Cro^  Car.  162. 

So»  if  he  pleads  that  the  sberifP  made  a  warrant,  he  need  not  say 
mib  siffitto.    R.  Cto.  El.  59.     Pal.  957. 

If  Ae  pleads  himself  to  be  heir  to  A.,  he  need  not  say  that  A.  is 
dead.    Dal.  67. 

Or,  that  A.  had  no  son,  &c.    Dnl.  67* 

So,  where  die  plea  refers  to  a  thing  which  riiows  the  certain^,,  it 
need  not  be  partioilarly  alleged ;  aa,  in  debt  on  a  bond,  if  the  dmnd^ 
ant  pleads  a  recovery  and  execution  against  another  obl^^r,  he  need 
not  say  by  what  process  or  in  what  county;  tar  this  appoirs  by  the 
record.    R.  DaL  99. 

So,  where  the  certamty  of  the  bads  appeazsy  there  is  bo  need  to  sav 
per  nomen  how  they  are  described  by  the  deed;  whidr  will  not  make  a 
bad  plea  good,  though  sometimes  it  OMikes  a  plea  bad.    Lot  1006. 

(£  10.)  And  less  certainty  is  necessary  for  an  inducemeirt;. 

And  it  is  not  requisite  to  have  so  nrach  certafaity  in  pleading  a  mal* 
ter  which  is  only  conveyance  or  inducement.  Co.  Lit.  909.  a.  Vide 
ante,  (C  91.  49.)      Post,  (E  18.) 

As,  in  trespass,  if  the  defendant  justifies,  that  he  being  possessed  wt 

years 


j^rs  ihe  plaintiff  would  have  ousted  him,  and  he  in  defence-  of  his 
possession  moUiter  manus  imposuii^  he  need  not  show  by  whom,  or 
when,  or  for  how  many  years  he  was  possessed.  B.  Cro-  Cbx.  1 38/ 
Vide  post,  (E  19.) 

In  annuity,  if  the  defendant  pleads  that  it  was  granted  for  holding 
his  courts,  and  being  seised  of  ike  manor  of  IX,  'he  requested  the 
plaintiff  to  hold  a  court  there,  who  refused;  he  need  not  say  of  what 
estate  he  was  seised.     Cro.  El.  419.  '  •    " 

In  trespass,  if  the  defendant  justifies  by  a  devise,  and  the  plaintiff 
replies  that  the  devisor  died  seised,  and  it  descended  to  him  as  cousinf 
and  heit*,  he  need'  not  show,  how  cousin.     R.  2  Cro.  86. 

In  an  action  upon  the  case  for  a  nuisance  ih  throwing  carrion  into  a 
close  per  quod  diversa  averia  itUerierunt^  it  is  sufficiebt,  without  sayih j^ 
what  ot  how  many  beasts*     R.  Al.  S^. 

If  a  man  makes  title  to  an  office,  he  ought  to  prescribe  for  it;  but  if 
he  alleges  the  bffice  only  as  inducement,  it  is  suiBScient  to  say  quod  est 
antiquum  qfficvtm.     R«  10  Co.  59.  b.      .  ^ 

In  avowry,  if  he  dllisges  a  parti66h  between  A.  and  B.,  whereby  the 
locus  in  quoy  &c  inter  aliajvit  a^ot.  tp  A.,  and  so  justifies^  damage  feasant^^ 
h'  is  sufficient^  without  saying  "what  lands  in  certain  were  allotted  to  A. 
and  what  to  B.     R.  Plo.  431.  a.  . .. 

(£  II4)  Or,  for  a  negative  matter, 

^  there  is  no  need  of  so  much  certainty  for  a  matter  in  the  ae^ar 
tive.    D.  PI.  Coml  33.  b. 

As,  in  an  action  upon  the  case  for  not  taking  sufficient  pledges,  the 
general  averment,  that  he  has  not  taken  sufficieht  plages',  is^  smScient^' 
being  in  the  negative. '  R.  LKit  159. 

Iti  debt  on  a  opnd  to  indemnify,  it  is  sufficient  to  say,  not  damnified, 
without  showing  how  be  has  indemnified.    Vide  p6st,'(E25.) 

In  debt  on  a  bond  that  he  will  permit  ingress  and  tegress,  &c.,  it  is 
suffieieiit  to  say  quod  permisit ;  for  that  is  tancamduht  to  that  he  did  not 
disturbs'   R.  1  Leo.  130.  '  '^ 

ft 

(E  12.)  And  surplusage  does  not  prejudice^ 

And  surplusage  does  not  prejudice ;  as,  if  the  defendant  in  replevin 
avows  as  bliiliff  to  A.,  administrator  of  B.,^here  A.  ought  t6  distrain  ia 
his  own  right,  the  words  administrator  of  B^  shall  b^  rgected  as  sur« 
plusage.     u.  Hob.  20B.    Vide  ante,  (C  28.) 

Except  where  it  is  repugnant  or  contrary  to  matter  precedent.  Co. 
Lit.  303.  b. 

As,  if  inquare  impedit  the  defendant  pleads  a  presentment  of  one 
mere  laicus  who  was  admitted,  instituted,  and  inducted,  per  quod  ecdesia 
renuwsit  vacua ;  this  is  repugnant     Dy.  293.  a. 

In  action  of  assault  against  A.  and  B.,  if  A.  confesses,  and  B.  pleikds 
that  he  and  A.  are  not  guilty,  and  issue  is  joined,  and  B«  found  guilty, 
the  words  relating  to  A.  may  be  r^ected.  Hill  v.  Fleming,  M.  10  G.  2. 
B*  R.  H.  34^1. 

(£  13;)  When  the  general  issue  shall  be  pleaded. 

When  a  man  has  no  special  matter  for  his  justification  or  excuse,  he 
ought  to  plead  the  general  issue,  to  avoid  prolixity  in  records. 

V0L.VL  I  And 
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And  in  some  cases,  by  certain  acts  of  parliament,  the  general  issue  may 
be  pleaded,  and  the  special  matter  given  in  evidence. 

As,  in  trespass  for  a  tortious  distress  for  rent,  by  11  Geo*  2.  c.  19«  8.21. 
Vide  Doug.  283. 

So,  by  St.  7  Jac.  1.  c.  5.  madt  perpetual  by  21  Jac.  1.  c«  12.,  a  justice  of 
peace,  constable,  &c.  being  sued  for  what  he  had  done  by  virtue  or  reason 
of  his  office,  may  plead  the  general  issue,  and  give  the  special  matter  in 
evidence.     Vide  Doug,  307. 

And  he  may  plead  the  general  Issue,  though  the  declaration  con- 
tains matter  of  record,  as  well  as  of  fact.     Vide  post,  (2  H.) 

And  if  a  man  may  plead  the  general  issue,  it  is  more  safe ;  for  if  he 
pleads  generally,  he  gives  the  advantage  of  a  replication  or  defence  to 
the  other  party.     D.  Hob.  103. 

And  therefore  after  a  special  plea,  he  may  waive  it,  and  plead  the 
general'  issue. 

But  he  cannot  waive  it  after  a  motion  and  order  for  a  trial  at  bar. 
F.  g.  267. 

The  general  issue  needs  no  inducement;  as,  not  guiltjr,  nil  debit  ne 
disturbapasy  &c.     Hob.  103. 

If  the  general  issue  be  pleaded,  the  plaintiff  cannot  reply,  but  must 
Join  issue.     Semb.  Co.  Lit.  126.  a. 

As,  if  the  defendant  pleads  not  guilty,  nil  debits  &c.  et  de  hocponit 
se  super  patriam^  the  plaintiff  regularly  shall  join  with  him  in  the  like 
form,  et  pradict.  plaintiff  ^imj/f/^r.    Ibid. 

So,  sometimes  on  a  negative  plea,  the  plaintiff  or  defendant  shall 
join  as  on  a  general  issue,  and  cannot  reply ;  as,  in  dower,  if  the  tenant 
pleads  ne  ungues  seisie  que  dower.     Ibid. 

So,  if  the  defendant  or  tenant  pleads  a  fine  in  bar,  and  the  plaintiff 
or  demandant  replies  quod  partes  Jihis  nihil  habuerunt^  et  hoc  petit  quod 
inquirata  per  patriamj  the  tenant  or  defendant  ^tisil  ssLy  et  pradict.  A* 
similiter.     Ibid. 

So,  if  the  tenant  vouches,  And  the  demandant  counterpleads  the 
voucher,  for  that  the  vouchee  or  his  ancestors  had  nothing  by  which 
they  could  enfeoff  et  hoc  petite  &c.,  the  tenant  shall  say,  et  pnedict.  T. 
similite>\     Ibid. 

On  non  assumpsit ^  an  usurious  contract  may  be  given  in  eviden<;e,'  but  in 
case  of  a  specialty,  it  must  be  pleaded.  Lord  Bernard  v.  Saul,  H.  &  G. 
Str.  498. 

On,  not  guilty,  for  beating  a  horse,  defendant  may  justify  in  evidence. 
Slater  v.  Sevan,  T.  4-  G.  2.     Str.  872. 

In  case,  on  general  issue  pleaded,  any  thing  may  be  given  in  evidence  that 
destroys  plaintiff's  action.     Barber  v.  Dixon,  H.  17  G.  2.     Wils.  44. 

If  defendant  withdraws  a  special  plea,  he  cannot  plead  another,  but  the 
general  issue  only.     Law  v.  Law,  H.  7  G.  2.     Str.  960.     1  T.  R.  693. 

Though  defendant  may  strike  out  special  plea,  and  plead  the  general 
issue,  yet  he  cannot  do  so  without  leave  of  the  court;  nor  cdn  he  do  it  after 

^  sham  plea.     Weld  v.  Needham,  M.  17  G.  2.     1  Wils.  29.     Elis  v. ,  H. 

8G.3,    2  Wils.  369. 

He  may  do  it  the  same  term,  before  replication,  without  costs ;  and  if 
plaintiff  has  a  verdict  afterwards,  he  cannot  have  those  costs.     Barnes, 

127. 

Plea  of  judgment,  &c.  may  be  withdrawn,  wadplene  adminisiravit  pleaded. 
Ibid.  330. 

Plea  of  tender  cannot  be  withdrawn  to  plead  general  issue.    Ibid. 

After 
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After  non  assunquU  infra^  &Cm  defendant  may  not  add  non  assumpsit. 
Barnes,  832.  338. 
After  demurrer  by  bail,  joinedi  ntd  tiel  record  shall  not  be  pleaded.  Ibid. 

Demurrer  may  be  withdrawn,  and  general  issue  pleaded,  if  defendant 
ofierB  it  before  assizes.    Ibid.  337. 

General  issue  may  be  withdrawn,  and  special  justification  pleaded,  on 
costs,  if  plaintiff  not  delayed  thereby.    Ibid.  346. 

Laive  nasbeen  giTen  to  withdraw  a  plea  of  iton  estjadum,  and  plead  in- 
fancy.   1  Bl.  357. 

If  a  special  plea  goes  to  the  action,  and  plaintiff  replies  to  the  country, 
and  has  been  delayed,  the  court  will  not  give  leave  to  withdraw,  and ,  plead 
the  general  issue.    Freeman  v.  Jones,  H.  9  G.  3.    2  Wils.  391. 

If  a  mistake  happens  by  death  of  attorney,  general  issufe  may  be  with- 
drawn, and  money  paid  into  court.    Barnes,  344. 

Payment  of  money  into  court  is  an  acknowledgment  by  the  defendant  of 
the  contract,  and  tliat  the  plaintiff  is  entitled  to  recover  the  sum  so  paid. 
Cox  V.  Parry,  B.  R.  M.  27  G.  3.  1 T.  R.  464.  Watkins  v.  Towers,  B.  R. 
H.  28  Geo.  3.    2  T.  R.  275. 

Payment  of  money  into  court  on  the  whole  declaration,  in  an  action  on  a 
bill  of  exchange,  is  such  an  admission  of  the  validity  of  the  bill,  as  to  pre- 
vent the  necessity  of  proving  the  hand- writing  of  the  drawer.  Gutteridge  v. 
Smith,  C.  P.    M.  35  Geo.  3.    2  H.  Bl.  274.  a.    Vide  supra,  (C  10.) 

(E  14.)  Plea  amounting  to  the  general  issue,  is  bad ;  wherein 

what  may  be  pleaded  specially* 

And  therdbre  a  plea,  which  amounts  to  the  general  issue,  is  bad ; 
for  the  general  issue  ought  to  be  pleaded.  Co.  Lit  300.  b.  3  Mod. 
166. 

Asy  in  trespass  by  a  commoner,  if  the  defendant  pleads,  that,  being 
lord,  he  dug  in  the  common  for  coals,  and  left  sufficient  conmion ;  for 
this  amounts  only  to —  not  guilty.     R.  1  Sid.  106. 

So,  in  assumpsit  J  if  the  defendant  pleads  a  bond  ffiven  for  the  debt 
and  execution  Uiereon,  and  traverses  that  he  was  indebted  alUer  out  alio 
modo.     R.  Cro.  El.  201.     Semb.  5  Mod.  314.    Vide  post,  (2  G  12.) 

Or,  pleads  another  promise,  and  traverses  the  assumption  modo  et 
forma.     R.  2  Rol.  350. 

So»  in  assize,  if  the  tenant  pleads  a  feoffment  by  the  demandant;  for 
this  amounts  to  the  general  issue. 

So,  in  trespass  for  goods  taken ;  property  in  A.,  who  gave  them  to 
the  defendant,  amounts  to  the  general  issue.  *  5  Mod.  253. 

Or,  property  in  A.,  and  impounding  by  the  plaintiff,  upon  which 
the  defendant  by  replevin  took  them.  Semb.  5  Mod.  252.  R.  1  Sal. 
394. 

So,  in  trespass  quare  clausum  Jregitj  if  the  defendant  justifies  by  a 
demise  to  him  by  the  plaintiff  at  will,  for  years,  &c.     Sti.  355.  5  Mod. 

863. 

Or,  if  he  justifies  damage  feasant  in  another  close.    Lut  1451.     Per 

two  J.    Dy.  19.  a. 

So,  in  trespass  quare  clausumfregit^  and  broke  his  hop-poles,  if  defendant 
pleads  tiberum  tenementumj  and  that  the  poles  were  damage  feasant,  and  he 
distrained  them,  it  is  bad.  R.  on  demurrer.  Sparks  v.  Keble,  M.  11  G. 
Fort.  378. 

Or,  if  plaintiff  declares  for  obstructing  his  watercourse,  by  digging  pits 

12  and 
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gnd  making  ppada ;  and  defendant  pleads*  thait  there  were  two.antient  aitg^ 
whicH  were  choaked  up  with  mud,  and  therefore  he  made  two  others,  wnick 
lie  l|ad  a  right  to  do,  &c.,  it  apiounts  to  the  general  issue  ;  for  he  h^d  no:  right 
to  make  new  pits,  though  he  might  have  scoured  the  old.  Browp  T.Best^ 
M.21.G.S.     lWil«*174. 

So,  in  audita  querela  on  a  defeazance,  if  the  plaintiff  pl^s  anothei^ 
defei^nce,  and  traverses  the  defeazance  in  the  d£clai:9tion,  for  it 
amounts  to  non  est  factum.     R.  Cro.  EL  532. 

In  debt  on.  a  bond,  if  the  defendant  pleads  that  it. was  his  deed^  but 
not  delivered  to  the  plaintiff  but  to  another.     R.  1  Sid.  4s50. 

If,  on  a  bond  to  A.  the  plaintiff's  wife,  die  (defendant  pleads  that  it 
was  delivered  to  A.,  qtue  obiit  inupta;  for,  then  non  estjactum,    R. 

1  Vent  77. 

iff  tx)  an  action  on  the  case  for  a  vexa^Uo^s  petition  against  him  in 
^€Ouncil,  he  pleads  that  the  plaintiff  did  such  an  act|  for  which,  &a 
R.  S  Mod.  166. 

So,  in  trover,  if  the  defendant  pleads  that  he  took,  as  a  distress  for 
toU,  &c    R.  Hob.  1S7.     R  Cro.  El.  4S5. 

So,  in  trespass  by  A.  for  goods,  if  the  defendant  justifies  by  pro-; 
cess,  out  of  the  hunared,court  tipon  a  replevin  against  the  goods  of  B., 
for  if  tHey  are  the  goods  of  a  stranger,  the  defendant  is  not  guilty  R^ 

Skm.674; 

'  Yet,, matter  of  law  may  be  pleaded  specially,  though  it  may  be  giyw 
in  evidence  on  the  general  issue.    R.  2  Vent.  205.     R.  inter  Hussey 

and  Jacob  in  B.  1^.   T.  8  W.  S.     1  Sal.  S44.    2  Mod.  276.  Per  Holt, 

•  ■       ^♦^         If.*      '♦    »  •••  '« 

Skin.  S62. 

So,  if  an  admiiu!$trator  pleads,  that  goods  of  the  intestate  to  such  a 
value  came  to  his  nands,  which  he  detains  for  hia  own  debt,  and  has 
no  assets  ultroj  it  is  good,  though  it  amounts  to  plene  adtfitnistr^ant* 
R.  Hob.  127. 

In  conspiracy,  the  defendant  may  plead  a  legal  prosecution,  though 
it  ainounts  to  —  not  guilty.     R.  Gro.'  El.  871.  ' 

In  assumpsit  J  payment,  though  it  may  be  giv^qti  in  c^vidence  on  non  aS" 
sumpsit,     R.  1  Sal.  394.  [or  accord  and  satisfaction,  R.  Ld.  R.  SSQ*'] 

la  debt^  a  release,  though  it  may  be  given  in  evidence  on  nil  debefm 
1S%1.  394. 

In  debt,  upon  a  lease  for  years,  entry  into  part.     1  Vent.  2. 

So,  if  die  plea  be  for  greater  certainty ;  as,  in  trespass  in  A.,  if  the 
defendant  pleads  that  there  are  several  A/s,  and  notie  without  a<Tdi- 
tion,  and  justifies  in  black  A. ;  this  does  npt  amount  to  the  general 
issue.     Semb.  Lut  14S!2. 

So,  an  entire  plea  is  good,  though  to  part  of  the  declacation  it  amounts 
only  to  the  general  issue.     R.  S  Lev.  40. 

So,  a  plea,  which  confesses  and  avoids  the  plaintiff's  title,  is  good^ 
though  the  matter  may  be  given  in  evidence,  on  the  general  issue ;  as, 
in  (rover,  if  the  defendant  pleads  that  A.  was  possessed  and  lost  the 
goods,'  that  B.  found  them,'  and  gave  them  to  the  plaintiff,  who  lost 
piem,  and  the  defendant  found  them,  and  by  the  command  of  A.  con- 
verted them.  R.  Cro.  El.  262.  R.  cont  Latch,  185.,  for  there  it  is 
s^d,  th^t  every  plea  in  trover  which  gives  colour  to  the  plaintiff,  is 
bad,  because  it  amounts  to  the  general  issue,  except  where  it  concerns 

the 
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Aefitle  of  land.  Vide  Cro.  El.  555.  146.  1  Leo.  178.  Vide  Acdte 
upon  the  Case  upon  Trover,  (G  6.) 

Matter  which  might  be  given  in  evidence  on  the  general  issue,  if  It  ad* 
taatB  the  plaintiff  had  once  a  cause  of  actiooi  may  be  pleaded  specially.  R; 
l^oL  R.  566* 

Matter  of  fact,  if  intermixed  with  matter  6f  law,  maV  be  pleaded  speciallyi 
though  it  might.be  given  in  evidence  on  the  general  issue.  R.  Hussey  v. 
Jacob,  Ld.  R.  87. 

Thus,  in  an  action  of  assumpsU^  the  defendant  may  plead'  the  statute  oiE 
niming,  though  he  might  have  msisted  upon  it  under  the  general  issue.  Ld. 
R.  87.  p.  c 

So,  in  debt  upon  a  bond,  the  defendant  may  plead,  that  at  the  time  of 
making  it  she  was  a  feme  covert,  though  she  might  have  taken  advantage 
of.  der  coverture  upon  the  plea  of  lion  est  factum.    D.  Ld.  R.  89. 

So,  coverture  may  be  pleaded  in  bar  in  an  action  of  assun^mt,  though  it 
miffht  be  given  in  evidence  on  the  general  osue.  R.  James  v.  Fowkes> 
Ld.  R.  89.  in  Marg. 

A  defendant  cannot  property  -plead  specialty  whfit  n^erely  negatives  the 
charge  in  the  declaration.    R.  Green  v.  Pope»  Ld.  R.  128. 

Thus,  in  ah  action  for  a  false  return  to  a  ntandamust  the  defendant  canhoi 
reassert  the  truth  of  the  fiu;ts  contamed  in  the  return.    Ld.  R.  125.  p.  c. 

Sk^  it  is  bad,  though  it  concerns  the  title,  if  it  does  not  convey  a 
good  title.    Latch,  185. 

And  therefore  it  seems  to  be  in  the  discredoh  of  the  court,  when  a^ 
plea  amounting  to  the  general  issue,  shall  be  allowed;  and  therefiue 
the  plaintiff  ought  not  to  demur,  but  pray  the  opinion  of  the  court 
D.  Hob.  127.    R.  1  Leo.  178. 

And  a  plea  amounting  to  the  general  issue  is  only  form.  Semb. 
1  RoL  lis.  Cont  2  RoL  350.  Semb.  Cro.  £1.  871.  R.  Sbo.  7^ 
138. 

{£  15.)  When  a  plea  shall  be  special :  -^  If  it  be  by  way  of 

excuse  or  justification. 

But,  if  a  man  has  matter  of  justification  or  excuse,  he  ought  id 
plead  it  specially.    Co.  L.  282.  b. 

Justification  b  a  conclusion  of  law,  which  necessarily  results  from  a  given 
state  of  facts.    1 T.  R.  507,  784. 

As,  if  he  justifies  by  process  out  of  an  inferior  cobrt^  he  ought  ta 
show  in  what  action,  &c.  that  it  may  appear  that  the  inferior  court  had 
jurisdiction.     Per  two  J.    Mar.  118.  , 

In  debt  upon  a  lease  of  a  vicarage,  if  the  defendan^pleads  a  seques- 
tration, lie  ought  to  show  before  whoinj  for  what  caus^  and  legel  pliro^ 
cess.    Hob.  296.    Vide  post,  (E  18.)  - 

If  the  defendant  pleads  a  discharge^  he  ought  to  show  speSdauy  fiow 
he  was  discharged.     Hob.  296* 

As,  if  he  pleads  a  discharge  of  tithes,  which  is  a  bhr  'to  a  thing  du^ 
of  common  right,  lie  ought  to  show  how.    Ibid. 

A  plea  in  justiflcatibil  must  confesi^  the  t^espds^,  toti,  &c.     Sah 

687,  8. 

That  is,  a  plea  must  adinit  the  fkcts  which  ft  p^ofets^  to  justify.  S  T.  R« 
298. 

Tfespais  for  taking  materials  ;bh-^  ifot  guilty  pleaded,  defendant  shall  not 
ghre  endence  of  talong  the  goods  as  a  deodand,  for  he  should  have  justified; 
Dzyw  ▼.  SfiUs,  T.  3  G.   Str.  61. 

Is  On 
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On  trespass  by  husband  and  wife,  defendant  on  the  general  issue  shall  not 
GontroTert  the  marriage.    Deckinson  v.  Davis,  M.  8  G*    Str.  480. 

If  defendant  claims  an  easement,  he  must  plead  it  specially,  and  cannot 
give  it  in  evidence  on  the  general  issue.  Hawkins  v.  Walfis,  T.  S  G.  3. 
2  WUs.  173. 

To  trespass  quare  daumrn^  &c.  a  highway  must  be  pleaded  specially. 
Barnes,  448. 

How  performance  or  other  acts  are  to  be  averred.  Vide  ante,  (C  51» 
&c.) 

(E  16.)  In  answer  to  special  matter. 

So,  special  matter  ou^ht  to  be  specially  answered.     Ck>.  Lit  303.  b 
In  inainteiiance»  the  dfefendant  justifies,  that  he  being  a  ndghbour, 
recommended  a  counsel  to  him ;  the  plaintifP  replies,  that  he  gave  him 
*  money ;  the  defendant  cannot  rejoin,  that  h.e  did  not  maintain  modo  et 
forma^  but  must  answer  the  special  matter.     Kit  232.  a. 

(E  17.)  Act  by  special  authority. 

So,  if  a  man  be  enabled  by  a  warrant,  or  other  authority,  regularly, 
he  ought  to  show  it  specially.     Co.  Lit  283.  a.        # 

As,  in  trespass,  if  the  defendant  justifies  as  bailiflT  to  the  sherifE^ 
it  is  not  sufficient  to  say  that  he  did  it  by  the  mandate  of  the'sherifi^ 
but  he  ought  to  show  his  warrant     R.  S  Mod.  138.    4  Mod.  378. 

So,  in  trespass,  it  is  not  sufficient  to  say  that  the  defendant  took,  &c. 
^tanquam  baUivus  manerii  per  mandate  dominis  but  he  ought  to  show  a 
precept  directed  to  him.     R.  4  Mod.  378. 

And  he  ought  to  show  the  substance  and  efiect  of  his  authority  to 
have  been  specially  pursued.    Co.  Lit.  303.  b. 

In  a  justification  under  mesne  process,  the  defendant  must  plead  that  the 
writ  was  returned ;  but  in  a  justification  under  a  writ  of  execution,  the  re- 
turn need  not  be  stated.    5  Co.  90.    Cowp.  18. 

A  defendant  in  an  action  for  false  imprisonmenti  pleading  a  justification 
under  mesne  process  sued  out  by  him  in  a  cause  in  which  he  was  plaintiff 
may  state  that  the  writ  issued  on  an 'affidavit  to  hold  to  bail,  without  setting 
forth  tl^e  cause  of  action.    3  T.  R.  183. 

And  if  the  writ  be  pleaded  as  sued  out  on  a  day  between  the  essaign-day 
and  the  first  day  of  the  term,  and  there  be  a  special  demurrer  for  that  cause, 
the  objection  will  not  prevail,  though  the  court  do  not  in  fact  sit  till  the 
fuario  die  post.    Ibid. 

(E  18.)  When  a  record,  &c.  shall  be  specially  alleged. 

.    When  matter  of  record  is  the  foundation  and  substancesof  the  plea, 
it  ought  to  be  certainly  and  truly  alleged.     Co.  LiL  303.  a. 

And  a  record  must  not  be  alleged  inter  alia,  for  it  is  entire,  and  de- 
pends upon  an  original  and  a  judgment,  and  cannot  be  divided.  D. 
Hob.  226.     PI.  Com.  65.  a. 

And  therefore,*  in  on  inferior  court»  which  is  not  of  record,  the 
whole  proceeding  there  ought  to  be  pleaded  at  large ;  and  it  is  not  suf- 
ficient to  say,  taliter  processum  JtiiL     R.  2  Vent.  100.     Vide  infiia. 

So,  the  proceedings  in  an  inferior  court,  though  it  be  of  record. 
Semb.  2  Vent.  100. 

S09  a  plaint  alleged,  upon  which  taliier  processum  Jidt  ihat  there  was 
judgment,  without  showing  an  appearance  and  declaration,  is  not  suf- 
ficient.   R.  Lut.  918. 

So, 
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So,  in  pleading  an  execution  by  a  court  at  Westminster,  he  ought 
to  allege  an  ejectment,  &c.,  upon  which  taliter  procession  fuit^  that  tl)e 
plaintiff  had  judgment,  and  thereupon  sued  out  execution ;  and  it  is 
not  sufficient  to  allege  an  execution  without  shoii^ing  the  judgment, 
R.  1  Lev,  83. 

Yet,  if  proceedings  in  an  inferior  court  be  pleaded,  it  is  sufficient 
to  say  that  a  plaint  was  levied,  and  thereupon  taliter  proces^m  fuitj 
that  die  plaintiff  was  nonsuited,  &c.  R.  2  Lev.  81.  Semb.  Sho.  48. 
Semb.  S  Lev.  242.  R.  3  Lev.  404.  Ca.  Tarl.  94.  Carth.  53. 
Cowp.  18. 

So,  if  he  pleads,  that  implacitasset  and  found  pledges,  upon  which 
taliter  processum  Jidtj  &c.  without  saying  that  a  plaint  was  levied,  for 
it  b  tantamount     R.  3  Lev.  404. 

So,  if  he  pleads  that  a  plaint  was  levied,  upon  which  process  issued 
to  the  defendant,  who  took,  and  afterwards  permitted  an  escape ;  it  is 
sufficient,  without  showing  what  authority  the  court  had,  where  the 
plaintiff  is  a  stranger  to  it.     Adm.  Cro.  Car.  46.     Dub.  Mod.  Ca.  72. 

And  such  short  pleading  is  sufficient  in  an  inferior  court,  though  it 
be  not  of  record ;  for  the  whole  shall  be  given  in  evidence.  •   Cai.  rarl. 

94. 

In  an  action  founded  on  the  judgment  of  a  court  of  record  of  limited 
jurisdiction,  sufficient  must  be  set  forth  to  show  that  they  had  jurisdiction  to 
eive  the  judgment ;  and  if  sufficient  be  stated  for  that  purpose,  it  will  be 
intended  that  they  acted  right,  unless  the  contrary  appear  upon  the  record. 
Sellers  V.  Lawrence,  C.  P.  T.     16  &  17  Geo.  2.    Willes,  413. 

But,  if  matter  of  record  is  only  conveyance,  it  is  sufficient  if  it  b^ 
summarily  alleged.     Co.  Lit  303.  a. 

As,  in  assumpsit^  to  indemnify  his  bail,  if  it  shows  that  he  was  bail 
in  an  action  in  the  court  of  Oxford,  in  which  taliter  processum  Jiiit^  that 
the  defendant  there  was  condemned ;  it  is  sufficient,  without  setting  out 
th^  whole  record ;  for  it  is  but  inducement.  Per  two  J.  Fenner  cont. 
Yel.  16. 

So,  in  an  action  for  an  escape  on  a  capias  utlagat,j  it  is  sufficient  to 
begin,  quod  cum  rfcuperasset,  S^c,  without  setting  out  the  whole  record 
for  it  is  only  conveyance  to  the  action.     R.  Cro.  £1.  877.    Lut.  111. 

So,  in  assumpsit  to  indenmify,  it  is  sufficient  to  show,  quod  implacitasset 
€t  recuperassetj  without  alleguig  how.     R.  2  Cro.  10.  46. 

So,  in  an  action  for  a  deceit,  conspiracy,  &c.  founded  on  a  record ; 
it  is  sufficient  to  begin,  quod  cum  recuperasset.     2  Cro«  567.. 

So^  in  debt  upon  a  judgment  in  an  inferior  court,  not  of  record ;  it  is 
sufficient  to  say,  quod  cum  recuperassety  without  showing  the  plaint  or 
process.     R.  afler  verdict..    Sho.  71. 

So,  in  an  action,  where  the  record  is  not  inducement,  but  the  very 
foundation;  as,  in  debt  on  a  judgment;  it  is  sufficient  to  begin,  quod 
recuperasset.    R.  2  Cro.  567. 

So^  proceedings  and  sentences  in  the  ecclesiastical  court  may  be 
summarily  alleged ;  as,  that  there  was  a  divorce  between  such  parties, 
for  such  a  cause,  before  such  a  judge,  conct/trrentibus  iis  qua  in  jure  re- 
quirwUur.  Co.  Lit  303.  a.  D.  Hob.  296.  Cro.  Car.  162.  R. 
2  Cro.  351. 

That  A.  sued  in  the  spiritual  court  for  a  portion  of  goods,  et  taliter 
processum  fuit J  that  the  judge  decreed,  &c.    Lut.  304. 

I  4  But 
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But  it  is  not  sufficient  to  allege  generally,  concurrentibus  Us  qui  in 
,  jure  requirufUur.    D.  Hob.  296. 

Nor,  is  it  sufficient  to  allege  taliter  proce$sum  in  the  same  court, 
without  saying  in  what  place  tne  court  wks  held ;  for  though  the  same 
court  shall  be  intended  the  same  as  to  jurisdiction,  it  shaJl  not  be  in- 
tended to  be, held  in  the  same  place.     Lut  S05. 

So,  if  the  defendant  justifies  the  taking  of  ship  as  a  prize,  ^and  that; 
it  was  condemned  in  die  admiralty;  it  is  not  sufficient,  without  saying 
how  it  was  a  prize,  and  before  what  judge,  and  where  it  was  condemnor 
ed.    B.  Sho.  6  Carth.  3?, 

Soj  i£  in  justification  in  trespass  for  carrying  away  plaintiff's  poods,  de- 
fendant pleads  process  of  an  inferior  court,  directed  to  the  baibfe  of  the 
•  borough,  being  officers  of  the  cour^»  and  that  he,  being  a  bailiff  and  officer 
of  the  court,  by  virtue  thereof,  took,  &o.,  it  is  bad.  Watkins'v.  West,  T. 
2  6.  %    Ld.  Baym.  1530. 

(£  19*)    When  estates  shall  be  specially  alleged. 

So,  the  commencement  of  particular  estates  ought  to  be  specially 
jisbown^;  .tCkv  Jiit.  SOS.  b.    Vide  infra. 

As,  if  the  defendant  pleads  an  estate  for  life. 

So,  if  >hle  fdeads  that  A.  was  seised  for.  Ufe,  reminder  to  B.  in  tail, 
jremainder  to  B.  in  fee ;  and  that  A.  and  B.  demised  to  him ;  it  is  not 
good,  without  showing  the  commencement  of  the  estate  for  life*  Dub. 
1  Leo.  177.    Cro.  EL  15S,  4. 

That  husband  and  wife  ^ised  to  them  and  the  heirs  ofth^  hust)and; 
demiiei  &c.    Smb.  Cro.  El.  1 12. 

,    So)  the  commencement  of  an  eistate-tail,  g^erally,  ought  to  be 
shown,     Co.L.  SOS.  b. 

In  a  bar,  though  It  need  not  ma  count.     Semb.  Cro.  Car.  57 1  •  Joii. 

So,  if  he  pleads  d  coitfinh^tioh  by  patron  and  ordinary,  tliough  he 
need  not  show  what  estate  the  patron  has,  yet,  if  he  pleads  that  he  has 
Tor  life^  he  ought  to  show  how  it  commenced.     R.  Qro.  El.  13. 

So,  if  a  man  pleads  a  term  for  years,  he  ought  to  show  the  com* 
mencemeht  of  tne  term. 

As,  in  an  action  |br  land,  or  trespass  upon  Uie  land,  in  which  the 
title  to  the  land  may  come  in  question,  if  the  defendant  justifiesmider 
a  term  for  years ;  it  is  not  sufficient  to  ^ay  quod  possessionatus  fiit  of  the 
term,  .without  showiiiig^ the  commencement  of  die  term.  Agr.  2  Mod. 
70.     Ij.  Carth.  444^ 

Whergv^T' a  particalttr  estate  is  pleaded,  its  original  n^ust  be  shown. 
5  Wils.  65., 

As,  JfdAfeiidiiint  in  tresfiass  quatt  dausuin,  Sec.  justifies  under  a  lease  from 
.a  tenant  for  i^ety*nine  year*,  he  must  show  the  commencement  of  that 
^tdte  for  ninety-nine  years,  though  the  original  ieas6  is  in  the  hands  of 
plaintiff.    Johps  v.  Whitl6y,  P.  IQ  Geo.  S.    3  Wils.  65. 

So,  in  trespass  for  the  taking  of  a  horse,  &c ;  if  the  defendant  justi- 
fies under  a  term,  he  ought  to  show  the  conmiaicement  of  his  estate. 
,il.  conL ;  for  here  it  is  aUeged  only  as  inducement  to  his  plea.     Cro. 
Xar.  138.    2  Mod.  70.    S  Mod.  182.    R.acc.    Lut  1492.    D.  Lut 
.,1165.    For  the  title  may  come  in  question.    Per  Fed.  3  Mod.  132. 
Vide  ante,  (C'41,  48.} 

Soi 


t 


Plea.  121 

So,  if  a  man  pleads  a  tenancy  at  will,  he  ought  to  show  how  he 
has  it,  viz.  by  demise,  as  a  copyholder,  or  as  tenant,  at  safibtmce. 
Bro.  Plead.  85. 

So,  the  commencement  of  a  copyhold  estate  ought  to  be  shown; 
R.  2  Cro.  lOS.     R.  Cro.  C^r.  190.    Vide  Copyhold,  (P  4.) 

Though  it  be  in  a  justification  to  a  trespass,  as  damage  feasant.  R, 
4  Mod.  S4d. 

Though  it  be  a  copyhold  in  fee.  R.  2  Cro.  lOS.  Cro.  Car.  90.  R. 
4  Mod.  346. 

3ut  it  is  sufficient  to  show  the  copy  of  the  last  admission.  R.  2  Cro. 
103. 

And  the  omission  is  only  form',  and  aided  on  a  general  demurrer. 
Cont.  2  Cro.  103.     R.  Cro.  Car.  190.  ^ 

But  it  need  not  be  shown  where  it  is  alleged  as  inducement ;  as,  ill 
trespass  in  his  close,  if  the  defendant  pleads  that  he  was  possessed  for 
years  of  the  adjoining  close,  and  the  plaintiff  oqght  to  repair  the 
fences,  and  through  the  want  of  repair  his  cattle  escaped;  it  is  good, 
widiout  showing  me  commencement  of  the  estate ;  for  the  interest  of 
he  land  cannot  come  in  question.  Yel.  74.  Co.  Lit.  303.  Vide  ante, 
C43.  — ElO.) 

So,  if  the  plaintiff  shows  that  husband  and  wife,  seised  to  thiem  and 
the  heirs  of  the  husband,  demised  to  him,  afid  the  defendant  ob^^ 
structed  his  watercourse;  he  need  not  show  the  commencement  of  the 
estate  of  the  wife ;  for  it  is  only  inducement     R.  Cro.  El.  112. 

So,  if  a  man  shows  a  grant  by  copy  of  a  reversion  after  the  death  of 
A^  and  that  A.  is  deaid ;  he  need  not  show  the,  grant  to  A. ;  for  it  is 
pnly  convevtoce.     R.  2  Cro.  52. 

(£20.)  When  riot 

But  the  commencement  of  estaties  in  fee  need  not  be  shown.  Co.  L. 
303.  b.     Cro.  Car.  571. 

So,  a  man  may  plead  seisin  br  reversion  in  foe  after  an  estate  for 
life,  without  showing  the  coipmeAcement  of  the  estate.  1  Sand.  250. 
?60. 

So,  die  king,  seised  in  jure  coirona,  need  not  show  how  the  estate 
c^me  to  him,  if  he  shows  that  his  ancestor  was  seised  in  fee;  for  it 
$^all  be  intended  to  have  continuance.     R*  Bridff«  8. 

So,  the  commencement  of  an  estate-tail  neea  not  be  shown  in  a 
coant :  and  therefore  in  debt  for  rent,  if  the  plaintiff  counts  that  his 
father  was  seised  in  tail  and  made  a  lease,  and  that  the  reversion  de- 
scended to  him  as  heir  of  his  body,  without  showing  the  commence* 
ment  of  the  entail,  it  is  good.  R.  Cro.  Car.  571.  But  antiently  it 
was  shown.    4.  Mod.  419.    And  R.  that  a  verdict  ought  to  show  it. 

Cro.  El.  407. 

So,  in  an  inquisition  on  the  st.  West  2.  46.  against  those  who  throw 
down  indosures,  it  need  not  be  shown  when  the  estate,  which  A.  (who 
indosed)  had,  commenced.     Rr  Capth.  1 1^. 

(E  21.)  It  shall  show  by  what  title. 

If  a  man  pleads  or  alleges  ^ly  estate,  he  ought  to  show  by  what  titl^ 
he  has  it ;  and  it  is  teot  su£(icient  in  a  bar  to  meffi  only  a  possession. 
S.Cro.  52.    Yd.  74.     1  RoL  13.     Vide  ante,  (C  34.  39,  &c.) 

Except 
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Except  where  it  is  allied  as  inducement ;  a^  in  trespass  for  an 
assault,  if  the  defendant  says  that  he  was  possessed  of  a  house  for 
years,  and  the  plaintiff  disturbed  him,  for  which  reason  moUiter  manus 
imposuitj  &c  ;  it  is  sufficient,  without  showing  by  what  title  he  was  pos> 
sessed.     R.  Cro.  Car.  138.    4  Mod.  420.    Vide  ante,  (E  10.) 

In  action  upon  xhe  case  by  the  lessee  of  a  tenant  for  life^  it  is  not 
necessary  to  show  the  commencement  of  the  estate  for  life.  R.  Cro. 
El.  112.     R.  Ibid.  lis. 

(£  22.)  In  what  right  seised. 

So,  if  he  alleges  that  he  was  seised,  he  ought  to  allege  of  what 
estate  he  was  seised.  Cont.  1  Jac.  2.  But  afterwards  8  W.  S.  R.  ace. 
Lut  1316.  Semb.  5  Mod.  72.  150.  R.  Lut  1232.  Carth.  9.  Vide 
ante,  (C  35.) 

So,  if  persons,  who  constitute  a  body  politic,  are  named  by  their 
proper  names  ;  it  is  not  sufficient  to  say  that  they  are  seised,  without 
saying  in  right  of  the  corporation.     PL  Com.  lOS.  a. 

So,  persons  seised  to  the  use  of  an  hospital,  ought  to  plead  seisin  in 
jure  hospital. 

So,  persons  incorporated  to  the  use  of  an  hospital,  ought  to  plead 
seisin  jure  incorpor.  sua;  for  jure  hospital,  is  not  good.  R.  10  Co. 
34*.  a.  s 

So,  a  sole  corporation  ought  always  to  plead  seisin  in  his  corporate 
right.     R.  2  Lev.  68.     PI.  Com.  lOS.  a. 

And  the  omission  will  be  bad  on  a  general  demurrer.  Per  Powell, 
LuU  1232. 

But  an  abbot  or  prior,  &c  and  convent,  need  not  say  in  what  right 
they  are  seised ;  for,  being  persons  dead  in  law,  they  cannot  be  seised 
but  in  right  of  their  house.     PI.  Com.  102.  b.     Dub.  Sho.  63. 

So^  a  corporation  named  by  their  corporate  name,  need  not  say  quo 
jure  they  are  seised ;  for  it  cannot  be  otherwise  intended ;  asy  if  a  mayor 
and  commonaliy  plead  sebin ;  it  is  sufficient^  without  saying  jure  cor^ 
porat.     I  Leo.  153. 

If  A.,  master  of  a  college^  and  his  fellows,  plead  seisin;  it  is  suffi- 
cient, without  saying  jiir^  coU^i.  R.  PI.  Com.  102.  b.  R.  Cro.  £!• 
282. 

So,  if  by  the  whole  plea  the  manner  of  the  seisin  appears,  it  is  suffix 
cient:  and  therefore,  if  it  be  allied  that  a  woman  had  a  term  for 
years,  and  took  husband,  by  reason  whereof  the  husband  and  wife 
were  possessed,  it  is  sufficient,  without  Saying  in  jure  uxoris.  R.  PL 
Com.  191.  a.    - 

(E  SS.)  And  shall  not  plead  by  que  estate. 

A  man  cannot  prescribe  to  a  thing  which  lies  in  grant,  and  does  not 
pass  without  a  deed  or  fine,  otherwise  than  in  himself  and  his  ances- 
tors, and  not  by  que  estate ;  for  he  ought  to  show  the  deed.  Co.  Lit. 
121.  a.    Vide  post,  (O  1,  8cc) 

As,  in  prescription  for  a  hundred.     Bro.  due  Estate,  9. 

So,  he  cannot  prescribe  by  que  estate  to  a  rent.  Bro.  Que  Estate^ 
16.  23,  24. 

Nor,  to  a  cmnmon,  estovers,  acquittal,  &c     Ibid.  16. 

Nor,  to  land. 

Otherwise, 
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Otherwise^  if  the  rent,  common,  &C  are  appendant  to  a  manor,  &c. ; 
for  he  may  prescribe  by  que  estate  to  a  manor,  and  what  is  incident  or 
appendant  goes  vrith  it.  Bro.  Que  Estate,  SO.  Agreed,  1  Mod.  232. 
1  Vent.  1S9. 

So,  a  plaintiff  generally  shall  not  plead  by  a  que  estate,  except  where 
he  is  in  tne  nature  of  a  defendant,  as  in  a  bar  to  an  avowry,  vouchee, 
&c.     Hard.  458. 

Not,  in  a  bar  to  an  avowry,  where  the  assignments  are  traversable. 
R.  Skin.  804. 

So,  a  corporation  cannot  prescribe  by  a  que  estate,  but  only  in  them- 
selves and  their  predecessors.     D.  2  Cro.  673. 

Nor,  a  lessee  for  jrears,  that  he  and  all  those  whose  estate^  &c. 
LnL  81. 

For  he  ought  to  allege  the  prescription  in  him  who  has  the  fee.  R. 
1  Sal.  363. 

So,  a  man  cannot  plead  or  make  title  by  que  estate  to  a  thing  which 
does  npt  pass  without  deed.     Co.  Lit.  121.  a. 

So,  in  quare  impedit^  the  plaintiff  cannot  make  title  {o  himself  by 
que  estate  to  land,  to  which  the  advowson  is  ^^peadant  Bro.  Q^ue 
Estate,  1. 

So,  in  trespass  as  well  as  in  real  actions,  the  plaintiff  cannot  make 
title  to  land  by  que  estate^  without  saying  how,  viz.  by  feoffment  or 
odierwise.     Ibid.  18.  27. 

So,  in  an  information  for  intrusion  in  the  exchequer,  (in  which,  by 
the  course  of  the  exchequer,  the  intruder  must  make  dUe  against  the 
king,  otherwise  he  shall  be  dispossessed,)  the  defendant  cannot  make 
title  to  a  term  by  a  que  estate.     Dy.  238.  b. 

(E  24.)  When  lie  may  plead  by  qtie  estate. 

But  a  defendant  may  plead  by  a  que  estate,  when  the  plaintiff  cannot 
Bro.  Qpe  Estate,  1.  27.  40. 

So,  a  plaintiff  in  replevin  in  bar  to  an  avowry;  for  he  is  in  the  na- 
ture of  a  defendant.  Co.  Lit.  121.  a.  Bro.  Q^  Estate^  1.  3.  20.  47» 
(3  T.  R.  147.) 

As,  if  a  tenant  or  defendant  pleads  a  good  bar;  as,  a  feoffinent,  re- 
lease, recovery,  &c.  by  A.,  que  estate  ne  hath,  it  is  good,  without 
saying  how  he  had  the  estate;  for  it  is  not  material  to  £e  bar.  Bro. 
^  Estate,  34. 

And  a  plea  of  prescription  for  common,  in  a  que  estate,  is  good  after  ver- 
dict, Uiough  it  be  not  in  express  terms  alleged  that  the  owners  of  the  estate 
have  used  it  from  time  ImmemoriaL    3  T.  K.  147. 

So^  a  plaintiff  may  claim  a  thing  which  lies  in  grant  by  a  que  estate, 
when  it  is  only  conveyance  to  the  thing  in  demand;  as,  he  may  say 
that  he  and  all  those  quar.  stat.  habet  in  a  hundred  have  had  a  leet, 
time  whereof,  &c;  though  a  hundred  does  not  pass  without  deed ;  for 
it  is  only  conveyance  to  the  leet,  which  is  demanded.  Co.  Lit  121.  a. 
Semb.  2  Leo.  74. 

So,  he  may  prescribe  that  a  corporation,  and  all  those  whose  estate 
they  have  in  a  house,  have  had  a  way,  &c. ;  though  a  coq)oration  cannot 
have  without  deed ;  for  it  is  only  conveyance.  Per  three  Js.  2  Cro.  637* 
Vide  2  Vent  139. 

So,  a  plaintiff  ipay  allege  a  que  estate,  when  the  title  is  not  in  ques- 
tion; 
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iion ;  as,  in  trespass,  if  the  defendant  justifies  the  taking  ibr  rent  due 
from  the  plaintifi^  he  may  say  that  the  lord  enfeoffed  A.,  que  estate  he 
himself  has,  to  hold  by  Sx.  rent;  for  the  plaintiff  is  allowed  tenant^  and 
the  title  to  the  land  is  not  in  question.     Bro*  Qjse  Estate^  6.  17. 

So,  he  may  dwn  a  thing  as  appurtenant  to  a  manor,  by  a  que 
estate,  though  not  of  itself;  as,  toil,  common,  &c.     R.  1  Mod.  2S1. 

So,  he  may  plead  que  estate  in  a  stranger «  as,  the  pbuntiff  in  replerin 
may  plead  a  que  estate  in  the  avowant  in  the  seigniory.  Co.  Lit  121.  a. 
Bro.  C^fi^  Estate,  2.  12.  21.  26.  S7. 

An  avowant  for  rent  on  a  lease  to  A.  may  plead  que  estate  the  de- 
fendant has.     R.  Salk.  562.     Hard.  459. 

So,  he  may  plead  title  by  a  que  estate  to  fm  inheritance  or  fireehdd. 
Hard.  459. 

So^  he  who  comes  to  an  estate  in  ihepost.  may  plead  by  a  j^  estate; 
as,  a  disseisor,  abater,  intruder.     Co.  Lit  121.  a. 

So,  a  recoverer.     Ibid.    Bro.  Qpe  Estate,  41.  48. 

So,  a  man  shall  plead  title  to  an  estate  in  fee  by  a  que  estate.  40 
Ass.  28. 

So,  to  an  estate  tail,  with  an  averment  of  the  life  of  tenant  in  tail. 
Co.  Lit  121.  a.    Bro.  Q^  Estate,  7.  28. 29.  81. 

So,  to  an  estate  for  life,  with  an  averment  of  the  life  of  the  tenant 
Co.  Lit  121.  a.     Bro.  Qote  Estate,  46.     Hard.  459. 

So,  in  the  case  of  the  kin^,  where  the  plea  goes  in  dischai^  of  ift 
debt  assigned  to  the  king^  and  shows  the  estate  out  of  the  deUor  be* 
fore  the  assignment     R.  Hard.  459. 

But,  generaUy,  he  shall  not  plead  a  title  to  a  term  for  years  bjr  s 
4^  estate.     Co.  Lit  121.  a. 

As,  to  say  that  A.  beinff  seised,  demised  to  B.  for  years,  que  estate 
he  has.  R.  Dyer,  288.  b. ;  for  he  ought  to  show  fdl  mean  assign* 
Ikients.    R.  Raym.  889. 

Nor,  to  an  estate  at  will.  Co.  Litt  121.  a. ;  for  it  cannot  be  assigned; 
Bro.  Qm^  Estate,  SS. 

Yet,  a  man  may  avow  for  rent  on  a  lease  for  years  made  to  A.,  que 
estate  the  plaintifir  has,  without  showing  all  mean  assignments;  for  he 
is  a  stranger  to  the  assignments  which  might  be  without  deed.  Semb. 
Cro.El.22. 

So,  he  may  have  debt  for  rent  or  waste  against  an  assignee^  and 
declare  on  a  lease  to  A.,  que  estate  defendant  has,  without  showing 
the  mean  assignments.  R.  cont  Cro.  EL  22.  R.  ace.  1  Sid.  298. 
1  Lev.  190. 

So,  he  may  have  covenant  against  the  assignee  of  a  term  granted  to 
A.,  que  estate  the  defendant  has.     R.  3  Lev.  19. 

So,  if  the  defendant  pleads  a  lease  for  years  to  A.,  que  estate  he  has^ 
and  the  pUintiff  does  not  demur,  but  traverses  the  lease  to  A.j  wherry 
tile  as^ignm^nt  is  admitted,  it  is  good.     R.  Dv.  288.  b. 

So,  if  the  plaintiff  makes  title  to  a  term  for  years  in  himself  by  ft 
que  estate,  it  shall  be  aided  on  a  general  demurrer.     Semb.  Rav.  889. 

If  a  que  estate  be  pleaded,  it  ou^ht  to  be  all^dd  in  the  plamtiff  or 
defendant  himsdf ;  as,  to  say  the  pkdntiff  and  iSi  quorum  statum  habeti 
Co.  Lit  121.  b. 

For,  if  it  be  allied  in  one  in  a  mesne  conveyance^  it  is  bad.  Semb^ 
Co.  Lit  121.  b.    Bro.  Q)ie  Estate,  8. 19. 49b 

5  But 
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But  a  woman,  tenant  in  ^ower,  may  prescribe  that  her  husband  and 
his  ancest6rs,  que  estate  she  has  in  the  seigniory,  were,  &c.  though  the 
hqsband  had  a  fee  and  she  not     Bro.  Q^e  Estate,  10. 

Freehold  tenant  of  a  manor  must  plead  prescription,  and  by  way  of  que 
estate ;  and  not  by  way  of  custom,  which  is  only  for  copyholders.  Thomscm 
V.  Roberts,  H.  5  G.  2.    Fort.  339. 

(£  25.)  When  he  shall  plead  to  covenants  specially. 

If  a  man  pleads  to  an  action  of  covenant,  where  any  of  the  covenants 
are  negative,  he  ought  to  plead  to  them  specially ;  for  the  negative 
cannot'  be  performed.  Co.  Lit  303.  b.  R.  Cro.  £l.  691.  Mo^  %5Q. 
ttob.  13. 

As,  if  a  covenant  be  to  proceed  on  a  voyage  et  quodnon  deviaretj  he 
ought  to  plead  speciaUy  that  he  did  not  deviate.     R.  1  Sid.  87. 

So^  if  die  condition  of  a  bond  be  in  the  negative,  the  defendant 
shall  plead  to  it  speciallv.     10  H.  7.  12.  b. 

So,  if  the  condition  be  for  performance'  of  covenants,  and  some  of 
the  covenants  are  in  the  negative,  he  ought  to  plead  performance 
specially.     Semb.  Dy.  373.  a.     Pal.  70. 

But  general  performance  shall  be  aided  on  a  general  demurrer.  R. 
Cro.  EL  232.     1  Leo.  311.     Vide  post,  (E  26.) 

So,  it  shall  be  aided  by  the  plaintifTs  replication,  that  he  has  not 
performed,  &c.     D.  Sho.  1.  a. 

Soj  if  any  of  the  covenants  are  in  the  disjunctive,  he  ought  to  show 
which  he  has  performed.  Qo.  Lit  303.  b.  Lut  581.  10  H.  7. 12  b. 
lU  2  Cro.  560.     Pal.  70.     Sav.  120. 

So,  if  the  copdition  be  to  pay  at  four  days,  or  within  six  months 
after  each  feast     Per  two  J.     Cro.  Car.  421. 

And  if  he  does  not,  it  will  be  bad  on  a  general  demurrer ;  for  the 
court  do  not  know  what  part  is  performed.  R.  1  Lea  311.  D.  Cro. 
p.  232.     Vide  post,  (E.  26.) 

So,  if  the  condition  of  a  bond  requires  several  things  to  be  done, 
it  is  not  sufficient  to  say  quod  performavit  omnia^  S^c.^  though  all  are  in 
the  affirmative ;  but  he  ought  to  answer  specially  to  every  particular 
mentioned  in  the  condition.     R.  1  Lev.  303.    Vide  post,  (2  W.  33.) 

So,  if  an  act  required  by  a  covenant  is  to  be  done  by  a  stranger  to 
the  covenants ;  as,  if  B.  covenants  that  A.  and  his  wife  shall  levy  a 
fine.  Per  melior.  opinion.  2  Rol.  159.  R.  2  Cro.  559,  560.  Dub. 
Pal.  70. 

That  A.  shall  render  a  just  account     R.  Sho.  1. 

And  it  shall  not  be  aided  by  the  plaintiff's  replication,  that  he  has 
not  performed.     Ibid. 

So^  if  a  covenant  requires  ail  act  on  record,  he  ought  to  show  it 
specially.     Co.  Lit  303.  b. 

As,  if  the  covenant  be  that  A.  shall  levy  a  fine.  R.  2^Rol.  159.  R. 
2  Cro.  560.     R.  Pal.  70. 

That  the  defendant  shall  become  nonsuit  in  all  actions  by  him,  he 
must  show  specially  that  he  was  nonsuit;  for  it  cannot  be  tried  but  by 
the  record.     R.  13  H.  7.  19.  b.  ace.  10  H.  7.  12.  b. 

So,  if  the  condition  be  to  make  a  bond,  release,  &c.,  it  is  not  suf* 
ficient  to  say  that  he  has  done  it,  without  showing  it,  whereby  the 

court 
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court  may  judge  whether  it  be  sufficient.  R.  SaL  498.  Vide  Kit  225.  b. 
Lut  421.     Vide  post,  (2  V  IS.)     Ante,  (E5.—  C58,  &c.) 

So,  if  the  condition  of  a  bond  be  to  perform  such  a  thing,  or  pay 
such  a  sum;  it  is  not  sufficient  to  plead  payment  generally  Vithout 
showing  how  or  at  what  time,  so  that  issue  may  be  joined  thereon. 
R.  2  Cro.  360. 

If  the  condition  be,  that  he  shall  prove  a  debt  pidd,  it  is  not 
sufficient  to  say  that  A.  and  B.  proved  it,  without  saying  how.  R. 
Bend.  66. 

So,  if  it  be  to  perform  a  wUl,  it  is  not  sufficient  to  plead  perform- 
ance, without  showing  the  will,  and  how  he  has  perform^  it.  R.  2  Cro. 
360.     2  Bui.  267. 

If  he  pleads,  that  a  patent  became  void,  be  ought  to  show  how.  R. 
Skin  SOS.  • 

So,  if  a  condition  be  to  indemnify,  plea,  quod  exoneravit  is  not  good 
without  showing  how.  R.  2  Cro.  S6S.  R.  2  Cro.  165. 635.  R.  Mar. 
pi.  200.    D.  2  Co.  4.  a.     SemB.  Lut.  428.     R.  2  Cro.  £1.  916.  Mo. 

857. 

Otherwise,  if  he  pleads  in  the  negative  non  damnificat.  R.  Cro.  365. 
634.     Mar.  PL  200.     2  Co.  4.     Vide  post,  (2  W  33.) 

So,  if  a  covenant  or  condition  be  for  quiet  enjoyment;  it  is  not 
sufficient  to  plead  disturbance,  without  showmg  how  he  was  disturbed. 
Semb.  2Vent.278. 

And  that  it  was  by  an  elder  title.  R.  Hob.  35.  Win.  Ent.  120. 
R.  2  Cro.  315.444.     R.  Cro.  Car.  5.    4  Co.  80.   Vau.  120.    Vide  ante, 

(C  49.) 

But  it  is  not  bad  upon  a*  special  demurrer.     Lut.  428. 
And  shall  be  aided  after  verdict.     R.  2  Mod.  213. 

(E  26.)  When  generally. 

But  where  all  the  covenants  are  affirmative,  it  is  sufficient  to  show 
performance  generaUy.    Co.  Lit.  SOS.  b.     10  H.  7.  12.  b.    Vide  post, 

(2  VIS.) 

So,  in  debt  on  a  bond  to  perform  covenants  in  an  indenture,  it  is 
sufficient  to  plead  performance  generally,  if  they  are  all  in  the  affirm- 
ative.   R.  Cro.  EL  749.    2  Sand.  411.     1  Lev.  SOS.    Dy.  373.  a. 

Or,  if  any  are  in  the  negative:  but  the  negative  covenants  are  all 
void  and  contrary  to  law ;  for  the  court  will  take  notice  that  those  in  the 
negative  are  contrary  to  law.     R.  Mo.  856.     R.  Hob.  13. 

Or,  if  the  negative  be  but  an  affirmance  of  a  precedent  affirmative 
covenant    1  Sid.  87* 

So,  though  to  an  affirmative  covenant  negative  words  are  added  of 
the  same  import.    Adm.    1  Sid.  87. 

So,  if  he  covenants  that  A.  shall  c|uietly  enjoy  without  interruption, 
and  discharged  and  acquitted  of  all  mcumbrances,  he  may  plead  quod 
performavit  generally,  though  it  is  not  so  well.     R.  Lut.  608. 

So,  if  a  covenant  be  to  make  further  assurance,  be  it  by  fine,  feoff- 
ment, &c.  as  shall  be  advised,  it  is  sufficient  to  plead  performavit  gene- 
rally, though  it  is  not  so  well.     R.  Lut  609. 

So,  the  pluntiff  to  aplene  administravit  priet^  a  debt  on  a  bond  may 

say,  that  die  bond  was  for  such  a  purpose  and  that  he  has  perfbnned 

^  it. 
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it,  widiout  saying  that  this  was  the  whole  of  the  condition.     R.  Lut. 
1637. 

So,  where  a  covenant  is  affirmative  and  comprehends  multiplicity  of 
matter,  to  avoid  prolixity  the  defendant  may  plead  performance  gene- 
rally, without  showing  how,  and  the  plaintiff  shall  assign  a  particular 
breach;  as,  in  debt  on  a  bond  with  a  condition  to  deliver  the  tallow  of 
all  beasts  killed  by  him :  it  is  sufficient  to  sav  that  he  has  delivered  all 
the  tallow^  Stc  without  saying  how  much  he  has  delivered,  or  how 
many  beasts  he  has  killed.     Cro.  £1.  749.     Vide  post,  (2  V  13.) 

So^  on  a  bond  to  pay  all  rents  received,  it  is  sufficient  to  say  that  he 
has  paid  all,  without  saying  what  sum  or  how  much  he  has  received. 
R.  Cro.  El.  749.     R.  1  Sid.  334. 

So,  on  a  bond  to  deliver  all  evidences,  or  to  assure  all  his  lands* 
Cro.  EL  750. 

So^  where  a  man  covenants  to  discharge  all  bonds.    R.  Cro.  El.  916. 

Or,  to  acquit  of  all  escapes,  fines,  &c.;  it  is  good  without  saying  how. 
R.  Mo.  857. 

Or,  to  indemnify  against  the  king  for  all  receipts  as  collector. 
Semb.  Cro.  El.  253. 

So,  if  a  man  pleads  performance  generally,  when  some  of  the  cove* 
nants  are  in  the  affirmative  and  others  in  the  negative,  it  shall  be  aided 
on  a  general  demurrer.     R.  Cro.  £1.  232.    Vide  ante,  (E  25.) 

Otherwise,  if  some  of  the  covenants  are  in  the  disjunctive ;  for  the 
court  cannot  judge  what  part  he  has  performed.  D.  Cro.  £1.  232. 
Vide  ante,  (E  25.) 

And,  if  he  pleads  payment  or  performance  generally  to  the  condition 
of  a  bond,  It  is  not  aided  on  a  general  demurrer.  R.  Mar.  pi.  200. 
R.  cont.  1  Lev.  194. 

(E  27.)  The  form  of  a  plea  in  bar. 

Every  plea  in  bar  must  bemn  with  the  defence.  R.  Yel.  210.  Vide 
for  this  in  Abatement,  (I  16.) 

If  a  plea  goes  only  to  part,  it  must  ascertain  the  part  of  the  declar* 
ation  to  which  it  is  applied ;  as,  in  debt  for  rent  for  several  years,  if 
the  defendant  says,  qtioad  20/.,  parcel  of  rent  nil  debet,  and  does,  not 
show  when  the  20/.  was  due.     R.  1  Sid.  338. 

In  assumpsit  on  several  promises,  if  the  defendant  pleads  quoad  all 
except  4/.  non  assumpsit,  and  a  tender  quoad  the  4/.  and  does  not  show 
upon  which  promise  the  tender  was  made,  it  is  therefore  bad.  R. 
Lut.  241. 

If  the.  plea  admits  the  cause  of  action,  and  avoids  it  by  a  discharge 
or  matter  ex  post  facto,  he  must  say  quod  plaintiff  actionem  non,  &c.  K. 
SaL  516. 

But  where  there  was  no  cause  of  action,  he  may  say  onerari  fwn  de- 

bet.    Ibid. 

(E  28.)  How  it  shall  conclude :  —  To  the  action. 

Every  plea  shall  have  its  proper  conclusion ;  and  therefi:>re  a  plea  in 
bar  shall  conclude  to  the  action.     Co.  Lit.  303.  b.     Vide  Abatement, 

(I  12.y 

A  plea  showing  a  disability  in  the  plaintiff  to  sue,  or  other  matter  of  de- 
fence accrued  since  action  brought,  must  pray  judgment  against  the  further 

main* 
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maintenance  of  the  action,  and  not  against  maintaining  it  generally.   4  East* 
502. 

But  sometimes  a  conclusion  is  aided  on  a  general  demurrer ;  as,  if  iC 
be  only  informal.     D.  Hob.  298.  321. 

Or,  prays  judgment  of  the  writ  where  it  should  be  si  serra  respondue, 
Semb.  Latch.  179. 

A  plea  in  the  common  form,  and  not  against  the  further  maintenance  of 
the  suit,  goes  to  the  time  of  action  commenced,  not  of  plea  pleaded. 
4  East,  502. 

A  plaintiff,  who  is  only  entitled  to  judgment  against  the  further  estate  and 
effects  of  the  defendant,  for  instance,  a  bankrupt  or  insolvent*  oann/ot,  in 
pleading,  pray  judgment  generally,  but  must  confine  it  to  the  future  estate 
and  effects.    2  M.  &  S.  549. 

If  a  plea  begins  in  abatement,  and  concludes  to  the  acUoUi  it  shall 
be  a  plea  in  bar.     Sho.  4. 

(E  29)  To  the  record. 

And  if  a  matter  of  record  be  pleaded,  it  shall  conclude  prout  patef 

?T  recordum.  I  Lev.  211.  JR.  SLev.  S34.  Vide  ante,  (C82.)  — 
ost,(Ol7.) 

So,  if  a  matter  be  pleaded  proveable  only  by  a  record.   R.  Lut.  1 63. 

And  if  it  concludes,  et  hoc  paratus  est  venficare^  when  it  ought  to  b^ 
proid  patet  per  recordum^  it  is  bad.     R.  Ray.  50. 

Or,  if  it  concludes  to  the  country,  when  it  should  conclude  to  the 
record.     R.  1  Leo.  90. 

Or,  if  it  adds  matter  of  &ct,  and  then  concludes  to  the  country. 
R.  Lut  1272. 

If  several  records  are  pleaded,  it  must  conclude  every  one  prout  paid, 
per  recordum  of  such  court;  for,  after  pleading  all,  to  say,  prout  pat. 
pfr  recorda  prcedicta^  is  bad,  at  least  if  it  does  not  say,  prout  pat.  per 
separal.  recorda  pradicta.     Per  two  J.     2  Cro.  626. 

But,  per  separal.  recorda  is  good.     R.  1  Lev.  200.     1  Sid.  333. 

But  where  a  general  statute  is  pleaded,  there  is  no  need  to  say  protd 
patet  per  recordum ;  for  the  judges  take  notice  of  it.     R.  Hard.  335. 

So,  if  the  defendant  prqfert  the  record  by  his  plea,  he  need  not  say 
prout  patetf  &c     Skin.  520. 

If  matter  of  record  be  pleaded  by  way  of  dilatory,  if  of  another  court,  it 
must  be  sub  pede  sigUli;  if  of  the  same  court,  not.  Curwen  v.  Fletcher,  P. 
8  G.    Str.  520. 

To  action  on  the  case,  if  defendant  pleads  a  recovery,  and  plfuntiff  replies 
ntd  tiel  record,  and  concludes  with  averment,  it  is  good,  especially  if  it  is  a 
record  of  another  court ;  but  (semb.)  he  mdy  also  conclude  with  giving  a 
day  to  defendant  to  produce  record.  Sandford  v.  Rogers,  H.  33  6.  2. 
2Wils.  113. 

Yet,  by  the  stat.  4  &  5  Ann  16.  no  exception  shall  be  taken  for  want 
o{koc  paratus  est  verificare  per  recordum^  ox  prout  patet  per  recordmnj 
unless  specially  shown  for  cause  of  demurrer. 

And  it  was  before  aided  on  a  general  demurrer ;  for  the  party  might 
say,  ftul  tiel  record,  notwithstanding  the  omission.     1  Sal.  1. 

So,  it  is  not  necessary  to  conclude  prout  patet  per  recordum^  where 
the  plea  is  in  the  n^ative.     Sal.  520.    Vide  post,  (E  33.} 

When  it  shall  conclude  to  the  country.    Vide  post,  (£  32.) 

(E  30.) 
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(E'SO.)  Special  conclusion :  —  Etstc. 

If'  a  plea  does  not  avoid  the  plaintiff's  demand  but  by  argument, 
there  ought  to  be  a  special  conclusion ;  as,  in  a  scire  facias  for  the  ar«* 
rears  of  an  annuity  against  a  parson,  if  the  defendant  pleads  that  he  has 
resigned;  it  is  not  good  without  saying,  et  sic  not  parson.  Kit  214.  b. 
^20.  b» 

So,  in  debt  ibr  rent,  or  upon  a  contract,  if  the  defendant  pleads  pay- 
ment in  the  same  county ;  it  is  not  good  without  concli^jiing,  et  sic  nil 
debet.    Ibid.  220.  ^ 

So^  in  debt  on  a  bond,  if  the  defendant  pleads  special  matter,  which 
proYes  the  bond  to  be  void,  he  ought  to  conclude,  et  sic  non  est  factum ; 
as,  if  he  pleads  rasure  or  interlineation.    Ibid. 

That  the  oblw)r  was  a  feme  covert.    Ibid.  220.  b. 

That  the  de^dant  is  unlearned,  and  it  was  read  in  other  form. 
Ilnd.  220. 

But  if  the  special  matter  of  the  plea  be  a  sufficient  bar,  there  is 
no  need  to  say  ^  ^ ;  as,  in  debt  for  rent,  payment,  or  levy  by  dis- 
tress, in  another  county,  is  sufficient,  without  concluding  et  sic  nil  debet* 
Ibid. 

So^  if  the  defisndant  acknowledges  the  deed,  and  pleads  a  plea  to 
avoid  it,  he  cannot  conclude  et  sic  non  est  factum  /  as,  if  he  pleads  du- 
ress, within  age,  &c.,  he  cannot  conclude  et  sic  non  est  factum.  Kit. 
S20.  a.  b. 

If  a  plea  concludes  with  et  sicy  &c.  in  the  affirmative,  this  does  not 
waive  the  special  matter.     Co.  Lit  SOS.  b. 

As,  if  he  pleads  specially  that  A.  was  born  between  B.  and  his  wife 
before  their  marriage,  et  sic  a  bastard.     PL  Com.  14.  b. 

In  fbrmedon,  if  the  tenant  pleads  ne  dona^  to  which  the  plaintiff 
replies,  recovery  in  value  by  reason  of  a  warrantry,  et  issint  dona.  PI. 
Com.  1 5.  a. 

So,  if  he  pleads  special  matter,  and  concludes  with  et  sic  on  die  ge- 
neral issue,  diis  does  not  waive  the  special  matter;  as.  If  he  pleads 
tinleamed,  and  read  in  other  form,  &c.    Et  sic  non  est  factum.    Ibid. 

But  generally,  where  the  conclusion  et  sic  goes  to  the  point  of  the 
writ  or  action,  the  special  matter  b  waived.    Co.  Lit  SOS.  b. 

Or,  if  a  plea  concludes  with  et  sic  in  the  negative.  Co.  Lit  SOS.  b. 
PI.  Com.  15.  a. 

(£  310  Qu€e  est  eadem. 

So,  in  trespass,  if  the  defendant  justifies  the  trespass  in  another  place, 
or  at  another  day,  he  ought  to  conclude  which  is  the  same  trespass. 
R.  1  Bui.  1S8.     9  H.  6.  SO.  a. 

So,  in  ccMispiracy,  if  the  defendant  justifies,  he  ought  to  conclude 
that  it  18  the  same  conspiracy.    Kit  2S7.  b. 

So^  in  an  action  for  an  escajpe  in  London,  if  the  d^ndant  justifies 
by  a  re-taking  on  a  fresh  suit  m  Surry,  which  is  the  same  escape,  it  is 
good.    Latch.  201. 

So^  in  quare  impedit  on  an  avoidance  by  deprivation,  if  the  defendant 
pleads  a  deprivation,  after  which  the  church  lapsed,  &c.,  he  ought  to 
coBcliide^  which  is  die  same  deprivation.    Dy.  29S.  a. 

So^  in  treqiass  and  imprisonment  till  he  paid  105.,  if  the  defendant 
justifies  till  pavment  of  1  Is.    Skin.  664. 
^    VouVI.^  K  If 
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If  the  defendant  justifies  in  another  place,  and  says,  which  is  the 
same,  &c.;  it  will  be  good,  where  the  place  is  not  material,  withont  a 

traverse.     R-  Cro.  El.  667. 

And  if  the  defendant  justifies  upon  another  day,  and  concludes, 
which  is  the  same,  &x.  when  the  day  is  not  material ;  it  is  good  without 
a  traverse  of  the  day.  R.  1  Lev.  241.  R.  Cro.  Car.  228.  R.  LuU 
1 457.     Semb.  2  Jon.  146.     R.  Sal.  641 . 

And,  if  he  adds  a  traverse,  which  is  defective,  it  does  not  prgudice. 

Sal.  641,  2.  1         u         J 

But,  if  he  justifies  at  the  same  day,  and  m  the  same  place,  he  need 

not  say,  which  is  the  same.     R.  Skin.  387- 

So,  if  the  defendant  does  not  justify  the  trespass,  but  only  excuses 

himsdf,  he  ought  not  to  say,  which  is  the  same. 

So,  in  trespass  for  false  imprisonment,  if  the  defendant  pleads  thai 

he  brought  the  plaintiff  to  S.  with  his  consent,  he  cannot  say,  which  is 

the  same  imprisonment ;  for  it  is  no  imprisonment  if  it  be  not  against 

hi&  will.     Kit.  287.  a. 

Or,  if  he  pleads  that  he  advised  A.,  being  in  fear  of  his  life  from 
the  plaintiff,  to  go  to  a  justice  of  peace  for  a  warrant,  and  by  suc\i 
warrant  he  was  arrested-,  he  cannot  say  which  is  the  same,  &c ;  £br  he 
was  not  imprisoned  by  the  defendant,  but  by  A.     R.  12  H.  7.  14.  b. 

So,  if  the  defendant,  in  debt  upon  a  bond,  pleads  per  minaSf  if  the 
plaintiff  replies  that  he  said,  if  the  defendant  would  not  give  hun  a  lK»id 
for  tlie  rent  due  he  would  sue  him ;  he  ought  not  to  say,  which  is  the 
same  menace ;  for  it  is  not  a  menace,  but  lawful.     Kit.  287.  b. 

So,  in  maintenance,  if  the  defendant  sap  that  he  feed  counsel,  he 
cannot  say,  which  is  the  same,  &c. ;  for  this  is  no  m^tenance.    Ibid. 

So,  in  trespass  for  an  assault,  battery,  and  wounding,  if  the  de- 
fendant justifies  a  taking  by  a  warrant,  which  is  the  same  assault,  batr 
tery,  and  wounding,  it  is  not  good ;  for  this  does  not  go  to  the  woundr 
ing.     21  H.  7.  39.    Vide  post,  (8  M.  15.) 

In  trespass  for  an  assault  and  imprisonment,  it  is  not  sufficient  U> 
say  that  the  defendant  showed  the  plaintiff  to  an  officer  who  had  pror 
cess  against  him,  who  thereupon  arrested  him,  without  saying  that  he 
requested  the  officer  to  arrest;  for,  without  such  request,  it  is  no  ooor- 
fession  of  the  imprisonment.     R.  4  Ed.  4.  86.  a. 

In  trespass  for  taking  and  carrymg  away  his  ^oods ;  if  the  d^enjdaqt 
justifies  a  taking  in  execution  and  removal,  which  is  the  same,  it  is  no 
answer  to  the  carrying  away,  without  saying  to  what  place  they  were 
removed,  and  where  left.     R.  Lut.  1 486. 

Soy  a  plea,  which  is  a  general  bar,  shall  conclude  to  the  action  ge*> 
nerally ;  as,  a  fine  with  proclamations.     R.  Dal.  68. 

But,  where  the  matter  of  the  plea  is  a  bar  only  by  estoppel,  he  oii^ht 
to  rely  on  the  estoppel ;  for  it  is  a  special  conclusion  between  the  pa^ 
ties;  as^  if  he  pleads  a  collateral  warranty.    Dal.  68. 

(E  82.)  When  it  shall  conclude  to  the  countfy. 

When  there  is  a  complete  issue  between  the  parties,  viz,  a  direct 
negative^  and  affirmative,  the  plea  shall  conclude  to  theoountry;  as,  ifi 
assumpsitj  if  the  plaintiff  dedares  upon  a  submission  to  an  aw^,  and 
tliat  such  an  award  was  mad^  and  that  the  defendant  ha$  notperfiMined 

it; 
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It;  if  the  defendant  pleads,  no  such  awai^,  he  ought  to  conclude  to  the 
country.     R.  2  Sand.  337. 

Soj  if  the  plaintifF  alleges  that  the  award  was  tendered  to  the  partiesi 
&C.9  and  the  defendant  answers,  that  it  was  not  tendered  modo  etjhrmaj 
he  oii|^t  to  conclude  to  the  countr)'*     R.  2  Sand.  190.     Lut.  528. 

So,  in  debt  on  a  bond,  with  a  condition  to  pay  fdl  expences ;  if  the 
defendant  pleads  that  he  paid  all,  and  the  plaintifF  replies,  that  he  has 
not  paid,  he  ouffht  to  conclude  to  the  country,     R.  Ray.  98. 

So,  if  the  detendant  pleads,  plene  administravit^  and  the  plaintifF  re- 
plies, assets  at  the  time  of  the  original,  he  ought  to  conclude  to  the 
country.    Semb.  Lut.  101.    R.  YeL  137. 

Sof  if  the  plaintiff  in  an  audita  querela  alleges  tender  at  the  day, 
and  no  one  ready  to  receive,  and  the  defendant  pleads,  ready,  and  tra- 
verses the  tender,  it  is  bad ;  for  he  ought  to  conclude  to  the  country ; 
for  he  should  have  been  ready  to  receive  at  the  day,  whether  it  was  ten- 
dered or  not.     R.  2  Cro.  14. 

Though  the  payment  by  a  defeasance  ought  to  be  to  n  stranger. 
2Cro.U. 

So,  in  trover,  for  selling  a  chain  of  gold,  and  converting  the  money 
to  his  own  use,  if  the  defendant  pleads  7ion  vendidiL     R.  1  And.  20. 
So,  in  assumpsit^  for  payment  of  money  at  such  a  day,  if  lie  pleads 
^vU  ad  diem.     R.  Sal.  516. 
So^  in  covenant,  if  the  plaintiff  assigns  the  breach,  quod  non  solvit, 
&C9  and  the  defendant  pleads,  quod  solvit.     R.  Carth.  88. 

So^  he  oug^t  to  conclude  to  the  country,  though  matter  of  record  be 
mentioned  in  the  plea;  as,  if  it  be  alleged  that  the  plaintiff  procured 
letters  patent,  and  he  says  that  he  did  not  pVocure ;  for  the  procurement 
is  the  principal  thing.     R.  S  Mod.  79. 

Plea  of  bankruptcy  ought  to  conclude  to  the  country.  Gery  v.  Bayley, 
M.  7  G.  Miles  v.  Williams.  Fuller  v.  Byng,  C.  B.  T.  3  G.  Fort.  334. 
Barnes,  330. 

1/  to  covenant  by  an  executor,  defendant  pleads  another  executor,  who 
has  proved,  adtaahiistered,  and  is  still  living,  plaintiff's  replication  shall  con- 
clude to  the  c^ntry.    Wilkios  v*  Brown,  H.  18  G.  2.  Str.  1220. 

Bond  tha^  A.  on  thirty  davs'  demand  in  writing,  should  account  and  pay ; 
breach  assigned,  that  A.  did  not  account  in  thirty  days  after  demand  in  writ- 
ing; pleas,  1st,  no  demand;  2d,  (protesting  no  demand,  &c.)  that  A.  did 
account  and  pay;  replication,  that  a  demand  in  writing  wsb  made  on  a  day, 
(naming  it,)  and  no  account  by  A. ;  this  concludes  well  to  the  country. 
f  rapaud  v.  Mercer,  T.  33  &  34-  G.  2.    2  B.  M.  lOS?. 

As,  a  replication  denying  the  whole  substance  of  a  plea  of  the  stat.  23  H.  6* 
c.  9.  ouffht  to  conclude  to  the  country ;  and  if  it  concludes  with  a  verifi- 
cation, It  is  bad  oh  special  demtmrer.  Boyce  v.  Whitaker,  B.  R.  H.  19  G.3. 
Douff  •  9^. 

Where  a  marriage  has  been  solemnised  abroad,  so  that  the  court  cannot 
send  a  writ  to  any  bishop,  the  lawfulness  of  the  marriage  must  of  necessity 
be  tried  by  a  jury ;  and  therefore  the  replication  of  ne  unques  aceouple  must 
conclude  to  the  country.    2  H.  B.  145. 

So,  if  the  defendant  pleads  a  &ct  merely  in  die  native,  lie  ought 
to  conclude  to  the  country ;  for  a  negative  cannot  be  averred. 

Soy  if  9  plea  concludes  with  a  special  n^ative  to  the  aftrmalive  in 
the  declaration ;  as,  in  debt  on  a  bond,  if  he  pleads  a  special  non  est 
factumy  as,  a  delivery  as  an  escrow.     R.  1  iSal.  274.    [Ld.  R.  7870 

Bnt  when  a  plea  may  have  an  aUbneer  to  it,  it  shall  not  conclude  to 
the  country ;   as,  if  the   defendant  pleads  the  statute  of  limitations, 

K  2  and 
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and  the  plaintiff  shows  another  original  sued  out,  he  shall  not  con*' 
elude  to  the  country;  for  he  cannot  take  away  the  defendant's  liberty 
of  answering  it.  R.LutlOl.  R.4Mod«S76.  Vide  Acdon  upon 
Assumpsit^  (H  7). 

If  the  defendant  pleads  alien  enemy,  and  the  plaintiff  replies,  bora  at 
Loiidon  and  no  alien.     R.  4  Mod.  285. 

If  plaintiff  replies,  not'  an  attorney,  he  must  not  conclude  to  the 
country.     Barker  v.  Forest,  M.  9  G.  Str.  5S2. 

Where  a  replication  denies  the  whole  substance  of  the  defendant's  (diea, 
die  plaintiff  may  tender  issue  and  conclude  to  the  country.  But  where  he 
selects  one  out  of  several  facts,  he  mav  traverse  that  one,  and  conclude  with 
a  verification.  To  the  first  branch  of  the  rule,  there  are  exceptions  esta- 
blished by  usage  and  precedent.    2  T.  R.  439.    Dougl.  4S0. 

So,  where  there  is  not  a  direct  negative  and  affirmative,  he  need 
not  conclude  to  the  country;  as,  if  an  avowant  says  an  office  was 
granted  to  such  person  or  persons  as  the  bishop  pleased,  and  the 
plaintiff  replies  in  bar,  that  it  was  granted  only  to  one.  R«  10. 
Co.  59.  a. 

If  tfie  pl»ntiff  says,  that  the  defendant  received  20/.  for  which  he 
did  not  account ;  the  defendant  pleads  that  he  accounted  modo  sequen. 
viz.  that  he  was  robbed  of  it,  and  gave  notice  to  the  plaintiff.  R. 
2L^.  5. 

And  if  a  plea  does  not  conclude  to  the  country  when  it  ought ;  it  is 
error.    R.Yel.  58. 

Also,  if  a  plea  does  not  conclude  to  the  country  when  it  ought,  it  is 
bad  on  a  general  demurrer.  R.  2.  Sand.  190.  Semb.  Ray.  94*  98. 
R.  Cro.  Car.  164.    R.  Sha  70. 

Yet,  it  was  shown  for  cause  of  demurrer.    2  Sand.  337. 

And  it  seems  to  be  only  form,  and  not  bad  on  a  general  demurrer. 
Per  Hal^  1  V«it  240. 

But  it  is  bad  on  a  special  demurrer.     R.  Lut.  21. 

So,  if  a  plea  concludes  to  the  country,  when  it  ought  not,  it  is  bad. 
R.  on  a  general  demurrer.     Lut  101.  1272.     R.  1  Sid.  215. 

Yet,  if  the  other  party  joins  issue,  and  a  verdict  is  obtained,  it  is 
aided  by  the  st.  32  H.  8.  R.  2  Cro.  580.  589.  R.  Cro.  Car.  317.  R. 
1  Sid.  341.  a. 

(E  88.)     When  it  shall  be  averred. 

All  pleas  in  the  affirmative  ought  to  be  averred  by  ei  hoc  paraetus  esi 
verificare.     Co.  Lit.  303.  a. 

So,  ought  a  replication.     Cro.  £1. 256. 

So,  pleas  in  abatement     R.  I  Vent.  264.     R.  Lut.  1466. 

So,  a  plea  to  an  English  bill  in  the  exchequer.     Hard.  160. 

So,  a  traverse  of  a  particular  matter  absque  hoc,  &c.  ought  to  conclude 
with  an  averment^  ethocparatusest  verificare.  I  Sal.  4.  Rb  5  Mod.  205. 
F.g.l30. 

Yet,  where  absque  hoc  comprises  all  the  matter  of  the  plea,  as  absque 
Udi  causa  does,  it  may  conclude  to  the  country.     R.  1  Sal.  4. 

If  a  writ  is  pleaded,  it  shall  conclude,  et  hocparaU  est  verificare.  Baxter  t. 
jdouglas,  H.  8  G.     Fort.  334. 

So,  if  defendant  in  indeb.  assump.  pleads  infra  eetai.  Cross  v.  Bevan,  M. 
13  G.    Fort.  334. 

If  a  person  charged  as  occupier  of  the  goods  of  a  debtor  to  the  croivm, 
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l^eads  that  he  is  not  occupier,  he  must  conclude  with  et  hoc  parat.y  Sfc. 
Bttob.  331. 

If  plaintiff  in  his  replication  discloses  new  matter,  the  n^oinder  must 
answer  it,  and  conclude  with  averment.  Thus,  debt  on  bond,  conditioned 
tbat  A.  dionld  not  run  away  durine  his  apprenticeship ;  plea,  A.  did  not  run 
Away ;  replication,  A.  was  bound  for  seven  years,  and  did  run  away  be- 
fore the  end  of  them ;  rejoinder,  A.  was  bound  for  five  only ;  it  must  con- 
clude with  averment.    Long  v.  Jackson,  M.  27  G.  2.    2  Wils.  8. 

If  on  sdre  Jacias  against  bail,  defendant  pleads  principal  died  before 
return  of  any  ca.  stu  against  him ;  replication,  ca.  sa.  returned,,  and  he  then 
living,  must  Conclude  with  averment.  If  it  concludes  to  the  country,  by 
^enywg  his  death,  or  with  a  traverse,  it  is  bad ;  for  it  deprives  defendant 
of  right  to  rejoin,  no  ca,  sa»  And  where  either  party  introduces  new  matter, 
(as  here  the  ca.  saJ)  the  other  must  have  an  opportunity  of  answering  it. 
Filewood  v.  Popjplewell,  P.  SO  G.  2.    2  Wils.  61 .  65. 

If  to  a  plea  or  performance  generally  to  an  action  on  a  sheriff's  bond,  the 
plaintiff  reply  a  particular  warrant,  and  that  the  defendant  ought  to  have 
made  due  return,  &c.,  but  neglected,  &c. ;  he  ought  to  conclude  with  a  veri- 
fication.   Cowp.  575.  ' 

So,  if  to  a  <ct.  yo.  against  bailj  the  defendants  plead  that  the  principal 
died  before  the  return  of  the  ca.  ta.  and  the  replication  state  a  parti- 
cular ca*  sa.  and  that  the  principal  was  alive  at  the  return  of  that  ca,  sa,i  it 
ought  to  conclude  with  an/iverment.    Doug.  58.    2  T.  R.  576. 

And  it  is  a  seneral  rule,  that  wherever  new  matter  is  introduced,  the  plea, 
&c«  must  condude  with  an  averment,  because  the  other  party  must  have  an 
opportunity  of  answerinff  it.    Doug.  60.    Ibid. 

It  is  also  a  general  rule,  that  where  the  plaintiff  selects  one  out  of  several 
facts  in  the  plea,  he  may  traverse  that  one  and  condude  with  a  verification : 
but  where  a  replication  denies  the  whole  substance  of  the  plea>  the  conclu- 
sion may  be  to  the  country.    Doug*  430.    2  T.  R.  4S9. 

Yet  there  are  exceptions  introduced  by  practice,  where  the  condusion  is 
good  either  way.    Ibid* 

If  the  plea  is,  that  A.  did  pay  all  he  received,  and  the  replication  narrows 
it  to  a  particular  sum,  that  ne  did  receive  14<00/.  which  he  did  not  pay,  it 
diall  conclude  with  averment.  Comwallis  v.  Savery,  P.  S2  G.  2.  2  B.  M . 
772. 

A  replication  to  a  plea  of  gaming,  to  debt  on  bond,  that  the  bond  was  for 
money  justly  due,  and  not  for  securing  money  won  at  play,  may  condude 
either  with  a  verification  or  to  the  country.    2  T.  R.  439. 

In  an  action  on  a  bill  of  exchange,  if  there  is  a  plea  of  an  usurious  i^ree-  . 
ment,  and  that  the  bill  was  given  in  consequence  thereof,  the  plaintiffmay 
formally  traverse  the  usurious  agreement,  and  condude  with  a  verification* 
Dougl.  428. 

But  pleas  iu  the  negative  need  not  be  averred.     Co.  Lit  S03.  a. 

As,  in  assumpsit  by  an  attorney  for  fees,  if  the  defendant  pleads,  no 
bill  deliTered  under  his  hand  pursuant  to  the  statute  S  Jac,  there  is  no 
jieed  of  anavermeDt.     R.  Sho.  338. 

So,  to  a  scire  facias  upon  a  recognizance  against  bail,  if  the  defend-' 
ant  pleads  that  tlie  judgment  is  pending  and  not  determined,  he  need 
not  sBky  prout  paiet  pei^  recordum.     R.  &1.  520. 

So,  an  avowry  need  not  be  averred ;  for  it  is  in  the  nature  of  a  count 
Co.  Lit  803.  &     R.  PI.  Com.  342.  a.  \6S.  a.     Vide  ante,  (C  51.) 

So,  the  general  i^sue  need  not  be  averred ;  for  it  is  not  traversabley 
but  the  plaintifF  ought  to  join  issue  or  demur.     Kit  21 9.  .b*. 

So,  a  challenge  of  an  array  need  not  be  averred.    27  H.  8»  13i  b. 

So,  a  demurrer  need  lot  be  averred,,  e^  hoc  varaiu&,    R«  1  Leo.  24. 

K  3  Ntil 
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Nultkl  record  need  not  be  averred.  Obin  v.  Knott,  M.  9  G.  2.  Tori* 
339. 

If  defendant  in  trespass  for  takiDg  trees,  justifies  under  a  licence,  and 
avers  the  trees  were  used  for  gates,  &c. ;  and  replication  traverses  the 
licence,  protesting  the  trees  were  not  used  foir  gates,  it  Biay  conclude  to  the 
country,  and  not  with  averment.    Robinson  v^  Raley,  P.  SO  G.  2.    1  B.  M. 

Default  or  omission  of  an  averment  in  the  conclusion  of  a  plea,  is 
but  form,  and  does  not  prgudice  on  a  general  demurrer.  R.  Lut.  16. 
Cont.  Jon.  406.  R.  cont  Lut  1466.  Semb.  ace.  1  Vent,  240.  R. 
ace.     Skin.  340. 

And  now,  by  the  st.  4  &  5  Ann.  16.,  no  exception  shall  be  takea  for 
want  of  averment  by  ei  lioc  paraius  est  vetificare^  unless  shown  for  cause 
of  demurrer. 

But  it  is  bad  on  a  special  demurrer.     R.  Lut  21. 

(E  34.)     Must  be  triable. 

Every  plea  ought  to  be  triable.     Co.  Lit  303.  b. 

And  therefore  must  consist  of  matter  of  law,  which  is  determinable 
by  the  court;  or  matter  of  record,  which  is  triable  by  the  record ;  or 
matter  of  fact,  which  is  triable  by  the  country.     9  Co.  24*  b. 

And  if  fact  is  complicated  with  matter  of  law,  so  that  it  cannot  be 
tried  by  th^  court,  or  jury,  the  plea  is  had  :  as,  if  the  defendant  pleads 
that  A.  licite  gavtsusJiiU  bonafdon^  it  will  be  bad ;  for  the  jury  cannot 
determine  whether  he  lawfully  enjoyed,  nor  the  court  whether  he  en- 
joyed.    R.  9  Co.  25.  a. 

And  therefore,  that  defendant  was  always  ready  to  pay,  (without  pleading 
tender,)  is  bad.     French  v.  Watson,  T.  80  A  31  G.  2.    2  Wils.  74. 

So,  if  the  condition  of  a  bond  be,  that  he  will  show  a  sufficient  djs' 
charge  of  an  aimuity,  it  is  bad,  if  he  pleads  that  he  shpwed  a  sufficient 
discharge ;  for  the  jury  cannot  try  whether  it  is  sufficient ;  but  he  ought 
to  show  what  discharge  he  gave,  and  the  court  wUl  judge  whether  it  be 
sufficient     9  Co.  25.  a.  ^ 

But  where  the  effect  of  the  words  represents  a  matter  triable,  it  is 
sufficient,  though  according  to  the  letter  it  is  not  triable ;  as,  in  cove- 
nant for  enjoyment  free  from  arrears  of  rent :  plea,  that  he  delive^*ed 
money  to  the  plaintiff  ^a  intenHone  that  he  should  discharge  the  arrears, 
will  he  good,  though  the  intent  is  not  triable ;  for  it  is  tantamount  a$ 
if  he  had  said  that  ne  delivered  ad  solvendum.    R.  4  Mod.  249. 

The  rule,  that  where  a  defendant  is  under  terms  of  pleading  issuably,  he 
cannot  put  in  a  plea  which  does  not  go  to  the  merits,  cannot  oe  dispensed 
with  in  any  instance.    2  T.  R.  394. 

The'term  "  pleading  issuably,"  in  a  judge's  order,  means,  not  merely  a  plea 
on  which  issue  may  be  taken,  but  one  that  goes  to  the  merits,  and  is  not  for 
delay.    8T.R.71. 

A « plea  by  a  df^ndapt,  uQder  terms  of  pleading  issuably,  cannot  be  treat- 
ed as  a  nulfi^,  because  de^ctive  in  its  fbrpa.    5  T.  R.  152* 

A  plea  which  is  no^  an  aj^^wer  to  the  whole  decj^rf^ion,  a^d  camiij^t,  from 
its  uncertain  form,  ^  appliecl  ^o  anj  particular  part  pf  it,  n^y,  wj^ien  th^ 
defendant  is  under  tern^  of  pleadmg  issuably,  be  treated  as  a  nuUity. 
8  B.  &  P.  174. 

Where  a  defendant,  under  terms  of  pleading  issuably,  pleads  non-issuably 
o  any  part  of  the  plaintiff's  demand ;  for  instance,  demurs  specially  to  part, 
he  puuntiff  may  sign  judgment  for  the  whole.    1  East,  411. 

A  ten- 
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X  tender  is  an  .issuable  plea,  within  the  terms  of  pleading  issuable  -under  a 
judge's  order.    1  H.  B.  369. 

A  defendant  under  terms  of  pleading  issuably,  may  plead  the  statute  of 
liniitations.    3  T.  R.  124>.    Overruling,  as  to  this  matter.    2  T.  R.  390. 

If  a*  defendant  in  an  action,  on  a  recognizance  of  bail  undef  a  judge's  orde^ 
Co  plead  issuabl^,  plead,  1.  nui  iiel  record ;  2.  that  noca.  sec.  was  sued  out 
against  the  principal ;  such  pleas  may  be  considered  as  issuable.  1  Moore, 
430. 

A  plea  by  the  bail  of  a  member  of  parliament,  under  st.  4  Geo.  3.  c.  33. 
that  error  Is  pending  on  the  judgment' against  their  principal,  is  in^bar,  and 
is  an  issuable  plea  within  a  jud^e  s  order.    2  H.  B.  372.  . 

A  demurrer  on  the  merits,  is  an  issuable  plea  within  the  meaning  of  an 
order  for  dme.    2  Blk.  923.    8  Wils.  530. 

The  plea  of  alien  enemy,  is  not  an  issuable  plea  within  a  judge's  order. 
8  T.  R.  71. 

Judgment  recovered  in  another  court,  if  false,  is  no  plea  when  under 
terns  of  pleading  issuably.    3  Wils.  33.    1  Bile.  576. 

A  special  denurrer,  though  not  merely  for  delay,  is  npt  allowed  when 
under  terms  of  pleadii^  issui^lv.  2  B«  &  P.  446.  So,  that  if  a  defendant, 
under  terms  of  pleading  issuably,  puts  in  a  special  demurrer,  the  pl^n,ti^ 
•nay  aign  judgment.    7  T.  R.  530.     3  Burr.  1788. 

it  is  a  high  contempt  to  raise  a  difficult  question  of  law  by  a  sham  plesi. 
I  Taunt.  224. 

(E  35.)     Form  of  pleading :  -*-  When  several  defendants,  &c. 

If  there  are  several  defendants,  they  may  join  in  a  plea.    SaL  456* 
Or,  miiy  plead  severally.    Ibid. 

If  they  sever  in  plea»  the  plaintiff  may  enter  a  non  jn-os  afpinsi 
<Hie,  at  any  time  bdfore  .the  record  is  sent  down  to  the  assises,  r  R. 

SaL  457. 

In  auunmsU,  if  defendants  sever  in  pleading;  one  pleads  to  issue,  and 
there  is  ju^ipnent  against  him ;  the  other  pleads  bankruptcy,  and  plaintiff 
enters  noUe  prosequi:  this  does  not  destroy  the  action  against  the  i^rst. 
Koke  V.  Ingham,  P.  18  G.  2.    Wils.  89. 

If  the  defendants  Job  in  the  plea,  and  it  Is  in  the  singular  number, 
it  will  be  bad.     R.  Lut.  1531. 

And  this  on  a  general  as  well  as  a  special  demurrer.  Semb. 
Ibid. 

If  the  defendants  plead  severally,  the  plaintiff  may  demur  to  one, 
and  join  issue  on  the  other.     Cra  Car.  243. 

And  may  afterwards  enter  a  noUe  prosequi  on  the  demurrer,  and 
proceed  on  the  other.    Ibid. 

Or,  if  several  issues  are  Joined,  he  may  enter  a  nolle  prosequi  as  to 
one,  before  judgment  or  after.    Ibid. 

Though  they  are  charged  joindy.    Ibid. 

If  the  defendant  pleads  to  a  general  demand  or  charge,  he  ought  to 
answer  to  every  part ;  as,  in  waste  for  cutting  down  twenty  oaks,  the 
defendant  ought  to  say,  that  he  did  not  cut  down  them  or  any  of  them. 
Cio.  El.  84. 

But  if  a  coUaleral  issue  be  tendered^  it  is  imfBcient  to  answer  in  the 
words  of  the  jiainiaS;  asy  in  account,  if  the  plaintiff  charges  that  the 
defendant  received  1002.  ad  computandunij  and  the  defendant  says,  that 
he  expended  the  said  lOO^j  it  is  su£Bcient  to  say  that  he  did  not  ex- 
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pend  the  1002^  without  saying  nee  aliquem  partem  inde;  though  if  he 
expended  part,  he  ought  to  be  allowed  it.     Cro.  £L  Si*. 

In  trespass  affainst  two,,  if  one  suffers  judfposaot  to  go  by  default,  and  the 
other  justifies  for  a  distress  for  rent,  and  Lcence  from  the  plaintiff  to  seU, 
and  a  verdict  for  defeDdant»  judgment  shall  be  arrested  as  against  the  other* 
Biggs  V.  Bonger,  M.  11  G.  2.    Ld.  Raym.  1372.    Str.  610. 

A  plea  goes  to  the  time  of  action  commenced,  and  of  plea  pleaded* 
Therefore,  a  plea  of  set-off  that  the  plaintiff  was  indebted  before  and  at 
the  time  of  plea  pleaded,  is  bad.  8  T.  R.  186.  overruling  comme  semUe^ 
Douffl.  112. 

Where  a  partv  having  an  opportunity,  neglects  to  rely  on  a  defence,  he 
waives  it.  1  T.  R.  80.  Hence,  if  a  party  do  not  avail  himself  of  the 
opportunity  of  pleading  matter  in  bar  to  the  oriffioal  action,  he  cannot 
afterwards  plead  it,  either  in  another  action  founded  on  it,  or  in  ascsrt 
facias.    S  T.  R.  689. 

(E  Hb.)  Flea  bad  in  part»  is  bad  for  the  whole,  a. 

If  an  entire  plea  is  bad  in  part)  it  is  bad  for  the  whole  $  as^  iii 
trespass^  if  the  defendant  justifies,  as  servant  to  B.,  his  entry  to  take 
care  of  the  cattle  there,  and  does  not  say  that  he  put  the  cattle  there^ 
this  is  a  good  justification  of  his  entry,  but  is  not  a  justification  with 
cattle ;  for  if  he  .did  not  put  them  there,  he  is  not  guiltr,  and  then  be 
cannot  justify ;  and  the  plea  being  bad  in  part,  is  baa  for  the  wholes 
R.  1  Sand.  28.    Vide  post,  (F  25.) 

ixx,  assumpsit  on  several  promises,  if  the^defendant  pleads  the  stft* 
tute  of  limitations,  which  is  a  bad  plea  as  to  one  count,  where  the 
action  does  not  arise  upon  the  promise,  but  not  as  to  the  other  count; 
it  will  be  bad  for  the  whole.     R.  1  Lev.  48. 

In  debt  against  an  executor  or  administrator,  if  the  defendant  pleads 
several  judgments  and  no  assets  ultra ;  if  the  plea  is  bad  as  to  one  of 
the  judgments,  it  will  be  bad  for  the  whole ;  as,  if  one  of  the  judg- 
ments was  against  the  testator  and  B.,  and  he  does  not  show  that 
the  testator  survived,  for  otherwise  he  shall  not  be  charged  with  it.. 
R.  2  Sand.  50. 

In  covenant  and  several  breaches,  if  defendant  pleads  outlawry  in 
bar,  whidi  is  a  bar  for  one  breach,  and  not  for  the  others,  it  will  be 
bad  for  the  whole.     R.  Lut.  515. 

If  an  attorney  puts  in  court  a  plea  notoriously  false  for  delay,  it  will 
be  a  breach  of  his  oath,  for  which  he  may  be  fined.    Sal.  515. 

But  an  attorney  is  not  bound  to  swear  his  plea,  but  where  it  is  a 

foreign  plea.    SaL  5 1 5. 

The  rule  of  pleading,  that  a  plea  or  replication  bad  in  part,  is  bad  in 
whole,  does  not  apply  where  the  part  wfaidi  is  defective  is  surplusage ;  as, 
where  in  a  replication  to  debt  on  bond,  a  hreach  is  assigned  in  the  nonpay* 
ment  of  two  sums,  to  one  only  of  whioh  the  plamtiff  is  entitled.  S  T.  K. 
d74-. 

(£  37.)  When  it  shall  be  aided :  —  By  the  replication. 

A  bad  bar  may  be  aided  by  a  replication ;  as,  if  the  defendant  in 
assize  pleads  a  feofiinent  upon  condition,  aiid  entry  for  the  condition 
broken,  without  showing  the  deed,  as  he  ought;  if  the  plaintiff  re- 
pliesy  dmc  after  the  feoraient  and  entry  he  re*enfeoffed  him,  this  con- 
fession 
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fesaion  in  the  replicaiSon  aids  the  defect  in  the  bar.    PI.  Com.  2S0.  b. 
Vide  aotep  (C  85.) 

So,  if  the  plaintiff  replies,  that  before  entry  the  defendant  releated  ^ 
to  him.    Ibia. 

So,  in  debt  on  a  bond  to  make  an  estate  to  A»,  if  the  defendant 
pleads  that  he  enfeoffed  another  to  the  use  of  A.,  which  is  not  good 
without  showing  that  A.  was  a  party  or  had  the  deed,  &c. ;  yet  if  the 
plaintiff  replies,  that  he  did  not  enfeoff,  this  aids  the  bar.  R.  Cro. 
£l.  825. 

So,  if  on  a  bond  to  accept  a  lease  on  request,  the  defendant  pleads 
non  requUimt^  the  pkuntiff  replies  that  he  tendered  a  lease  without  say- 
ing of  what  lands,  and  issue  is  joined  on  the  request,  this  aids  the 
dmct  in  the  replication,    ft.  Cro.  Car.  560. 

So,  if  the  defendant  pleads  an  award,  &c«  yncertainly,  and  the 
plaintiff  makes  a  rqilication,  which  imports  the  award,  &c.  to  have 
been  made,  it  aids  the  uncertunty  of  the  bar.    Vide  Kit.  238. 

So^  if  ibe  defendant  pleads  a  judgment  without  saying  ptoui  paUt 
per  reoardum^  and  the  plaintiff  by  his  replication,  says,  the  judgment  is 
fiauduleoL    R.  S  Lev.  SIX. 

So^  if  the  plaintiff  by  his  replication,  shows  that  he  has  no  cause  of 
action^  there  shall  be  judgment  for  the  defendant,  though  the  bar  is 
defective;  for  the  court  will  judge  on  the  whole  record ;  as,  in  escime 
at  London,  the  defendant  pleads  a  retaking  upon  fresh  suit  at  Stwe^ 
the  plaintiiBr  replies  that  he  was  out  of  his  view  before  the  retaking ; 
this  admits  the  retaking  on  fresh  suit,  and  then  he  shall  not  have  an 
aotion  Ibr  an  escape;  though  retaking  at  another  place  would  be  a  bad 
plea  on  a  demurrer.     R.  3  Co.  52.  b. 

Bat  a  bar,  which  wants  substanice,  cannot  be  aided  by  a  rq>lication. 
D.  8  Co.  120.  b. 

ASf  if  the  defendant  pleads  an  agreement,  and  does  not  show  a 
aatisfiiictioD,  if  the  replication  denies  the  agreement,  this  does  not  aid 
the  bar.    Kit  237.  b. 

On  demurrer,  the  court  looks  for  the  first  fault ;  therefore,  if  to  debt  on 
bond  defendant  pleads  payment  before  the  day,  it  is  not  made  good  by 
plaintiff's  replying  and  tendering  issue.    Anon.  H.  3  6.  2  Wils.  150. 

(E  38.)  By  verdict. 

So»  a  bad  bar  or  rejdication  cannot  be  aided  by  a  verdict;  as,  if  the 
defendant  prescribes  fer  a  common,  and  justifies  idend.  communia  prO' 
dicUh  but  does  not  show  that  the  cattle  were  levant  and  couchani^  or  put 
therein  at  a  proper  time;  this  shall  be  intended  after  a  verdict  for  the 
prescriptlcni.      R.  Cro*  £1.  (458.)    R.  2  Cro.  44.    Vide  ante,  ^C  87.) 

In  prescribing  for  common  as  appnitenant  to  a  messuage,  it  uudl  be 
understood,  after  a  verdict,  that  land  was  included  in  the  term  messuage. 
Scholes  V.  Hargreaves,  B.  R.  M.  33  Geo.  3.  5  T.  R.  46. 

If  the  defendant  justifies  as  assignee  of  a  reversion  fi>r  teat  in  arrear, 
and  issue  is  upon  nothing  in  arrear;  and  it  is  found  so,  the  defect  of  at- 
tomment  to  the  grant  in  reversion  shall  be  aided.     R«  2  Lev.  2S4. 

Sof  if  the  defendant  pleads  an  insufficient  plea,  whereon  issue  is 
joined,  and  a  verdict  for  the  plaintiff;  no  advantage  shall  be  taken 
by  the  defendant  of  his  bad  pleading.  R.  5  Mod.  227.  Vide  Amend- 
ment, (P). 

So, 
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Soi  io  replevin,  a  plea  of  prescription  for  common  in  a  gue  estate  is  good 
after  verdict,  though  it  be  not  in  express  terms  alleged  that  the  owners  of  th^ 
estate  have  used  it  from  time  immemorial.  Clark  v.  King,  B.  R.  £.  29  G.  d. 
S  T.  R.  U7. 

(E  39.)  By  the  statute  of  jeofails. 

By  the  st.  8  H.  6. 12.  misprision  of  a  clerk,  and  after  verdict,  by  the 
St.  32  H.  8.  30.  mispleading,  lack  of  colour,  insufficient  pleading,  or 
other  default  of  the  party,  and  by  the  st  16  &  17  Car.  2.  8.  oefect 
in  form*  mistake  of  name,  sum,  or  time,  or  other  matter  of  like  nature, 
not  being  acaiost  the  right  of  the  suit  or  whereby  issue  or  trial  is 
altered,  sn^f  be  amended.     Vide  Amendment,  (K  2.  -—  L  2.  -*  M). 

But  no  substance  is  within  any  of  the  stal^ites  of  jeoftuls.  By  Butler  J. 
Ward  V.  Honeywood,  B.  R.  H.     19  Geo.  3.  Doug.  63. 

What  shall  be  a  misprision  or  defect  in  form.  Vide  Amendment, 
(Tl.&c.  — W). 

Aftei*  a  plea  delivered,  and  before  entry  on  the  record,  it  maybe 
amended  on  notice  and  pajrment  of  costs.     Pr.  Reg.  19.    Sal.  520. 

Iliough  it  be  three  terms  after.     Pr.  Reg.  408. 

So,  a  defendant  before  issue  or  demurrer  may  waive  a  special  plea, 
and  take  the  general  issue.     Salk.  515. 

Not,  afl:er  a  rule  to  plead  peremptorily  or  demurrer  to  his  plea. 
Ib}d. 

And  there  shall  not  be  a  rule  for  a  peremptory  plea  till  the  rules  are 

expired.    Sal.  516. 

If  defendant  pleads  nU  debet  to  debt  on  bond  for  performance  of  covenants 
die  court  will  permit  him  to  wuve  his  plea  after  rejoinder  in  demurrer,  and, 
to  plead  performance,  on  putting  plaintiff  in  as  good  condition  as  if  he  had 
pleaded  tight  at  first.    Herbert  v.  Griffiths,  H.  16  G.  2.    Str.  H81. 

So^  if  a  declaration  be  amended  after  a  plea,  the  plea  may  b«  altened. 
Pr.  Reg.  409. 

8of  a  plea  may  be  waived  by  the  consent  of  the  plaintiff's  attorney, 
without  motion.     Pr.  Reg.  428. 

Or,  if  the  attorney  will  not  consent,  by  rule  of  court  on  motion;  if  it 
be  no  prejudice  to  the  plaintiff.    Ibid. 

But  after  the  plea  is  entered  on  record,  it  cannot  be  amended.  Pr. 
Reg.  415. 

(£  40.)  To  whom  a  plea  shall  be  delivered^ 

The  plea  ought  to  be  delivered  to  the  plaintiff's  attorney  or  derk* 
C.  Att.  297. 

Or,  if  he  is  not  known,  or  reftises  to  luxept  it,  it  may  be  left  in  the 
pirotbonotary's  office.     C.  Att.  297.    Pr.  R^.  418. 

In  C.  B.,  if  the  general  issue  be  pleaded,  the  defendant's  attorney 
signs  the  plaintiff's  attorney's  clogget,  who,  thereupon  makes  a  cojpy 
qf  t)ie  mn^  md  ddiivers  it  to  uie  defendimt's  attorney,  who  pays  for 
tbe  entry  and  th«  book*    C.  Att.  40.    Vide  po^CR  11.) 

If  the  pW  be  spedalt  it  om^t  be  ddivercd  under  die  hand  of  a  ser- 
jefmt  gr  ocnnMeL    C  Att  40. 

Comuel  aught  not  to  siga  a  ftivoloua  pica.     Sal  517*  b. 
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(E41.)  At  what  time. 

If  the  defendant  has  not  an  imparlance,  he  must  plead  the  same 
tenn,  or  within  fourteen  days  after.     C«  Att  295. 
.    pTy  at  least;,  if  the  plaintiff  gives  a  rule  to  plead;  he  must  plead 
before  the  esspign-day  oiihe  next  term.    Mod.  Ca.  22. 

ppclaratiQo  de  bene  es9e  is  necessary  to  take  advantage  of  the  term,  if  the 
writ  is  of  first  or  second  return,  where  defendant  is  to  plead  without  imparl- 
smce.  hut  not  otherwise*    Barnes,  91. 

So,  if  there  be  an  imparlance^  be  must  plead  within  four  days  after 
the  bc^iniiing  of  the  nes^t  tenn« 

^a  dedaiBtion  he  delivered  before  the  essoign-day  of  the  term  aftef 
the  process  is  retur^^e,  and  rule  given  the  next  tenU|  he  must  appear 
mud  plefKl  b^re  the  rule  expires. 

The  rule  tl^at  defendant  mus^  |^lead  in  eight  days  from  declaration  filed, 
applies  where  it  is  filed  oq  the  essoignnlay.     1  Taunt.  22. 

So,  he  has  the  whole  term  to  plead  ii^  abatement     Sal.  515. 

Formerly  the  rules  to  plead  ran  for  eight  days,  and  the  four  first  only  were 
allowed  for  pleas  in  abatement ;  but  pleas  in  chief  were  sufficient,  if  they 
came  in  before  judgment  signed.  In  Tfin.  6  Geo.  2.  the  time  of  pleading 
was  shortened  to  four  days,  and  no  provision  for  any  distinction  between  the 
two  sorts  of  pleas ;  but  this  does  not  enlarge  the  time  as  to  pleas  in  abatement, 
which  must  still  come  in  within  the  four  days,  and  cannot  be  received  after. 
L.ong  V.  Miller,  T.  16  G.  2.  Str.  1 192.  WUs.  23.  Anderson  v,  Baddislade, 
P.  flOG.8.     Str.  1268. 

Rule  of  C.  B.  as  to  the  time  allowed  for  pleading,  where  the  process  is 
returnable  the  last  return  of  the  term.    Hil.  S5  Geo.  S.    2  H.  B.  550. 

If  a  declaration  be  delivered  de  bene  esse  on  .or  before  the  appeamnce 
day ;  the  defendant  shall  have  four  days  to  plead  in  from  the  api^qarance- 
day ;  if  delivered  after  the  i^y  of  pppearim^e,  then  fqipr  dayil  from  the  de-* 
)4V^.    2  Blk,  1^3, 

iV  4ccl^u»tioa  filed  de  bene  esse  ofi  procef!#  returnable  the  Just  re- 
turn oif  the  term,  with  notice  to  plead  withm  the  first  four  days  of  next  tepoB^ 
is  iWnWr.    1  H.  B.  5SS. 

iioyer  is  not  delivered  in  time,  defendant  has  as  many  days  to  plead  after 
the  ftuee  are  out,  as  he  demanded  oyer  before  the  rules  were  out.  Powel  v. 
Gav,  T.  12  G.      Str.  705. 

Defendant  has  as  long  time  to  plead  after  p^er  ^ven,  as  he  had  when  ^jfer 
demanded.    Pames,  238. 

That  is,  as  much  time  in  term-time,  as  many  pleading  days  to  plead,  and 
aq  more,  after  ogfer  granted,  as  he  had  when  it  wgs  demanded.    8  T.  R«  356. 

The  same  time  is  aUowed  fqr  pleading,  after  delivery  of  a  particular,  as  re- 
mpined  when  the  summons  for  it  was  returnable.     13  East,  508. 

Sunday  is  inchided  in  matters  in  paiSf  as  notice  of  trial ;  but  not  in 
matters  in  court,  as  in  pleading.    Pressor  v.  Winston,  T.  1722.    Buiib.  113. 

Sundays  are  counted,  unless  they  are  the  first  or  the  last  day  t  if  the  rule 

iegisteaoa  Sunday,  it  is  void;  if  it  eivpireii  w  S»u4^,  deliendani  Im  all 

neji\,  4fiy  tP  p}e«d*    Aim^  £.  4  Q.     Str,  86. 

Tb^  tii^e  qf  ^.  p)ea,  jUefidedi^  \s  to  h?  reckoned  fm>i^  the  date  of  |he  entry 
#f  thf  ple^  on  the  record  ;  i^ot  fronp  the  tim^  pf  its  being  dehvered  to  the 
plaintiff:    Dqud.  109. 

And  a  plea  in  bar,  filed  before  ball  excq>ted  to,  are  perfected,  is  a  nullity^ 
and  therefore  nqt  made  good  by  perffeoting  baO  afterwards,  4  T.  R.  578. 
2  East,  406.  * 

If  a  declaration  be  delivered  to  a  defendant  in  prison  upon  th^  st 
4  &  5  W.  8(  M.  21,  before  mens^pasck.  or  crasl.  animf^r.  in  £6ndon  or 
Middlesex,  or  forty  miles  distance,  he  must  plead  two  days  before  the 
es>$oign-day  of  the  next  term.    Vide  ante,  (B  5,— -C  4.) 

If 
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If  fiuthto  distant,  he  may  imparl  to  the  next  term.  Vide  ante^ 
(D2.) 

In  country  causes,  defendant  living  above  twenty  miles  from  London  lias 
eight  days  to  plead.    Barnes,  ^244. 

In  a  country  causae  though  the  defendant  reside  within  twenty  milei  of 
London,  he  is  entitled  to  eight  days'  notice  to  plead,  whether  he  has  him- 
self appeared,  or  an  appearance  has  been  entered  for  him.     1 M.  &  S.  566. 

With  reference  to  the  time  allowed  for  pleading,  the  place  where  the  de-- 
fendant  is  arrested  is  the  place  of  his  residence.    1  T.  R.  553. 

If  the  defendant  appears  upon  a  habeas  corpus  returnable  immediatdy, 
in  Hilary  or  Trinity  term,  and  the  declaration  be  delivered  eignt 
days  before  the  end  of  the  term,  the  defendant  shall  plead  the  same 
term,  so  that  it  may  be  entered.    Pr.  Reg.  70.  406. 

If  in  Blaster  or  Michaelmas,  and  term,  the  declaration  be  delivered 
before  mens,  pasch.  or  eras*  ammar^j  the  defendant  shall  plead  the  same 
term,  so  that  it  may  be  tried.     Pr.  Reg.  70.     Sal.  515. 

Defendant  shall  not  now  be  obliged  to  olead  sooner  upon  a  special  cafim» 
by  original,  than  upon  a  latitat  $  though  formerly  it  was  otherwise.  Haywya 
V.  Savage,  H.  1^  G.    Str.  684. 

If  a  declaration  be  so  delivered  on  a  cepi  corpus^  he  shall  only  plead 
to  enter.    Sal.  515. 

If  the  defendaqt  be  an  officer  of  the  court,  he  must  plead  within 
eij^t  davs  after  the  bill  filed,  and  rule  given.     Sal.  517. 

If  decuuration  is  delivered  without  notice  to  plead,  and  afterwards  notice 
in  writing  is  given  to  defendant  (living  above  forty  miles  ft-om  Londoa)  to 
plead  in  eight  days,  it  is  good.    Anon.  H.  2  Geo.  S.    2  Wils.  1S7. 

And  the  rule  may   be  given  the  day   of  the  filing  of  the  bilL 

Sal.  517. 

And  Sundays,  &c.  are  counted.     Sal.  517* 

Notwithstanding  the  day  on  which  a  rule  to  plead  expires,  is  dk$  noit 
juridicus,  the  defendant  has  not  the  day  foUowing  to  plc»d  in.  2  H.  B. 
616. 

And,  if  there  are  not  eight  days  within  the  term,  he  mtist  plead 

in  four.    Sal.  517. 
A  defendant  has  twenty-four  hours  clear  to  plead  after  demand  of  a  plea* 

4  T.  R.  118. ;  exclusive  of  an  intervening  Sundby.    4  T.  R.  557. 

If  defendant  is  abroad,  and  his  attorney  d^ui,  on  notice  to  baO,  court 
will  order  that  demand  of  plea  in  the  office  shall  be  sufficient.    Bamea» 

S07. 

On  an  information,  if  the  defendant  be  brought  up  bv  a  capias^  he 

must  plead  instafUer.    R.S.  Mod.  215.    Vide  Information,  (D  5.) 

SOf  jif  he  comes  in  person,  or  by  recognizance,  or  is  a  prisoner.  D« 

5  Mod.  215. 

By  the  st.  13  Car.  2. 2.  a  prisoner  brought  up  by  habeas  carpus  and 
served  with  a  declaration  at  the  bar ;  and  now  by  the  st  4  &  5  W.  & 
M.  21.  and  8  &  9  W.  3.  27.»  a  prisoner  served  with  a  declaration  in 
gaol,  shall  appear  and  plead ;  or  otherwise,  on  rule  riven  to  be  out  in 
&At  days,  at  least,  after  deliveiy  of  the  declaration  and  affidavit  of  such 
ddivery,  plaintiff  may  sign  judgment.    Vide  ante,  (C.  4.) 

If  declaration  is  delivered  to  a  prisoner  last  day  but  one  of  term,  he  must 
plead  two  days  before  the  essoin  of  next  term.    Barnes,  224. 

A  plea  filed  by  a  prisoner,  is  only  well  filed  firom  the  time  of  m>tice  given, 
4T.R.e64. 

A  plea  filed  by  a  prisoner  as  of  a  term  antecedent  to  that  in  which  he  is 

bound 
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bound  to  plead,  is  a  nullity,  uolefts  he  gives  notice  to  the  plaintiff.    8  T.  R. 
d96» 

The  rule,  that  a  defendant  must  give  notice  of  having  filed  a  plea,  only 
applies,  where  he  pleads  out  of;  tlwt  is,  before  regular  time  for  pleading* 
5  T.  R.  473, 

Role  shall  not  be  given,  till  affidavit  filed  with  the  secondary  of  the 
time  when,  and  to  whom,  the  delivery  was. 

And  judgment  shall  not  be,  signed  before  a  copy  of  an  affidavit  be 
produced  to  the  prothonotarf  ,  and  a  certificate  that  there  is  no  appear- 
ance entered. 

The  court  will  erant  time  to  plead,  if  defendant  is  so  ill  of  a  palsy  as. not 
to  be  able  to  apedc  or  write,  on  condition  that  he  do  nothing  to  prejudice 
platntxff;  but  it  it  continues  long,  tiiere  must  be  a  commission  out  of  chan- 
cery to  take  him  into  eustody.  Jasper  v.  Grosvenor,  T.  7  G.  2.  B*  R. 
H.  52. 

On  affidavit  that  defendant  does  not  know  plaintiff,  and  cannot  find  his  at- 
torney, whose  name  is  not  on  the  roll  of  attornies,  the  court  will  stay  pro- 
ceedings till  notice  where  plaintiff  lives;  and  fixing  the  rule  in  the  office, 
good  service*    Evans  v.  Jones,  M.  9  Geo,  2.    B,  R.  H.  179. 

Where  time  to  plead  is  granted,  the  computation  is,  inclusive  of  the  day  on 
which  the  order  is  dated ;  exclusive  of  that  on  which  it  expires.    2  H.  B,  S5. 

As  well  under  an  order  for  further  time  to  plead,  as  unoer  a  rule  to  plead, 
the  first  and  last  days  are  reckoned,  both  inclusive.    1  B.  &  P.  479. 

^e  condition  of  pleading  issuably,  and  taking  short  notice  of  trial  for 
the  next  sittings,  obliges  the  defendant  so  to  pleul,  that,  as  far  as  depends 
apon  him,  the  cause  may  come  to  trial  at  those  sittings ;  therefore,  if  the 
declaration  is  delivered  after  the  sittings  have  begun,  he  must  plead  m- 
stanter^  provided,  that  by  so  doing,  the  plaintiff  is  in  time  to  give  notice  of 
trial  for  the  adjournment  day.    1  Taunt.  S48. 

If  after  four-day  rule  is  expired,  defendant  obtains  judge's  order  to  plead 
iaauaibly  two  days  before  essom  of  next  term ;  and  before  that  pleads  tender, 
and  intitles  it  as  of  preceding  term,  it  is  regular ;  for  it  is  not  after  aq  im- 
parlance, and  tender  is  issuwle  within  the  meaning.  Kilwick  v.  Maidman, 
H.30Geo.2.    1B.M.  59* 

General  performance  of  covenants,  not  signed  by  counsel,  is  not  an  issu- 
able plea. '  Barnes,  354. 

D^urrer  is  not  an  issuable  rejoinder  within  an  order  for  time.    Barnes, 

168. 

A  judge  at  his  chambers,  in  vacation  time,  mav  make  an  order  that  de- 
tedant  shall  plead  such  plea  9B  he  will  stand  by.  Foster  v.  Snow,  P. 
S2Geo.  2.    2B.M.781. 

After  the  defendant  has  been  ruled  to  abide  by  his  plea,  or  plead  such  a 
plea  as  he  would  abide  by,  he  cannot  plead  another  special  plea,  but  only 
the  general  issue,  under  which  he  may  give  notice  of  set-off.    1  T.  R.  693* 

After  a  nde  to  abide  by  a  plea,  the  defendant  cannot  withdraw  a  demurrer^ 
and  plead  non  etiftutumy  and  also  two  special  pleas  to  several  branches  in 
covenant,  although  the  latter  pleas  oiuy  tend  to  put  the  fiu;ts  in  issue* 
3  Smith,  179. 

In  a  debt  on  bond,  the  defendant  on  over  set  it  out  truly,  and  pleaded 
YBspatSD/tj  upon  which  issue  was  taken  :  the  defendant  ruled  to  abide  by  his 
plea,  and  notice  of  trial  given.  The  defendant  returned  the  paper  book, 
setting  out  a  false  diyer,  and  pleading  as  before:  plaintiff  enrolled  the  true 
cimdition,  and  demurred.  The  court,  on  an  affidavit  of  the  facts,  thouffh 
on  the  last  pqier-day  in  the  term,  granted  a  rule  nisi  for  striking  out  aD  the 
pioceedinffs,  gave  Uie  plaintiff  judgpient,  and  made  the  defendant's  attor* 
ttey  pay  aU  the  costs,  -tnreatening  moreover  to  attach  him.    4  T*  R.  371- 

A  plea 
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A  plea  ef  9ohiiaddiem,  coiacladiiig  with  a  ▼erificatioii,  cannol  be  entered 
in  the  general  issue  book.    5  T.  R.  661. 

Where  thft  idefendont  pleads  a  sham  pleli»  the  court  will  not  alknr  bim  to 
withdraw  it,  and  plead  the  general  issue.    2  Wils.  969. 

The  court  cannot  stay  proceedings  in  debt  on  bond,  because  it  was  agreed 
not  to  be  naade  use  of  but  on  certain  contingencies.  DoUiffe  ▼.  LiDgiey» 
P.96eo.2.    B.R.H.240. 

(£  42.)  Judgment  for  default  of  a  plea :  —  A  rejoinder. 

When  there  shall  be  judgment  on  de&ult  or  confession.  Vide 
sup.  (E  41.)    Post,(Yl,«.) 

If  plaintiir  enters  appetfance,  judgment  may  be  signed,  witboot  calling 
for  plea.  Jones  r.  ^Ikinson,  C.  P.  £.  T.  Geo.  S.  Barnes,  249.  lUk  r. 
Rendle,  B.  R.  H.  40  Gee.  8.  8  T.  R.  464.  North  v.  Lambert,  C.  P.  T. 
40  Geo.  3.    2  Bos.  &  PuU.  218. 

No  demand  of  a  plea  is  necessary^  when  the  defendant  is  in  the  custody 
of  a  sheriff.    Wilkinson  v.  Brown,  B.  R.  H.  S6  Geo.  S.    6  T.  R.  524. 

Neither  is  it  necessary  in  cases  where  the  plaintiif  sues  the  defendant  i» 
the  custody  of  a  sheriff,  and  the  defendant,  without  notice  to  the  plaintiff, 
removes  hmiself  to  a  different  custody.    Ibid. 

In  C.  B.  no  demand  of  a  plea  is  necessary,  where  the  plaintiff  enters  anr 
appearance  for  the  defendant,  pursuant  id  the  statute.  2  B.&  P.  Seeus, 
inK.B.    8T.R.465. 

After  obtaining  a  judge's  order  for  time  to  plead,  the  demalid  of  a  plea 
is  unnecessary.    4  £a|ft,  57 1 . 

After  plea  in  abatement  (or  semble  any  plea)  irregularly  filed,  and  wWdi 
die  plaintiff  treats  as  a  nullity,  the  demand  of  a  plea  is  not  necessary  pre?toua 
to  signing  judgment  as  for  want  of  one.    2  Smith,  S96. 

Where  an  order  has  been  obtained  for  further  tHne  to  plead,  the  demaiiil 
of  a  plea  is  unnecessary.     I  Taunt.  5S8. 

A  demand  of  a  plea  may  be  made  at  the  time  of  delivering  the  declarflftio&' 
Edmonton  t.  Osborne,  B.  R.  £•  S6  G.  5.    6  T.  R.  689. 

A  plea  cannot  be  demanded  where  a  defendant  is  not  in  court;  diat  is,' 
before  he  has  appeared  or  the  plaintiff  has  filed  common  blul  fyt  hink* 

1  T.  R.  635. 

A  demand  of  a  plea  may  be  made  before  a  rule  to  plead  is  giteri. 

2  Smith,  159.    5  East,  547* 

But  held  in  C.  B.  that  the  demand  of  a  plea,  made  before  a  rule  to  plead 
given,  is  a  nullity.    4  Taunt.  51. 

In  the  E.  B.,  if  a  prisoner  is  in  custody  of  th0  marshal,  diere  must  be  wt 
demand  of  a  plea ;  secusy  where  he  is  in  custody  of  the  sherifil  In  thefenher 
case  he  is  in  court;  In  the  latter,  not.    1  T.  R.  591. 

A  prisoner  who  is  prevented  justifying  baSl^  bv  the  plaiMiff's  diestre  tiar 
inquire  into  their  sufficiency,  is,  from  the  time  of  his  notice  of  justification, 
endded  to  die  demand  of  a  plea.    2  B.  ft  P.  S67. 

Plaintiff  cannot  sign  judgment  fbr  waxit  «^  a  plea,  without  deamndinM  oHe ; 
diough  defendant  has  not  token  the  decknftion  oat  of  the  ^flleel  White  r. 
Dent,  C.  p.  M.  39  G.  3.    1  Bos.  &  Pull.  341. 

A  plaintiff  entided  to  jodgmertt  for  want  of  a  rejomder,  nu^  strike  out  the 
pleadings  subsequent  to  the  declaration,  and  sign  judgmeiit  asffer  wtoit'Of  « 
plea.    5  T.  R.  152. 

Judgment  mny  be  signed  for  wtel  <^  a  nlea,  at  any  tiM  after  twenty^ 
four  houn  fhdm  the  time  of  the  plea-  demisimed  *    1*  T.  Bit.  494.> 

biterlocutory  judgment  may  be  signed  ond»6  kak  Aav  of  drndme  gitew 
by  the  rule  t6  pleAd,  if  no  plea  b^  then  filed*    2  Prioe,  61 

If  defetiJdadt  s  attome^haiTAmdeitedtdn  to  appear,  jud^^taM  mny  beirigned' 
dniugb  appearance  is  not  actually  entered.    Barnes,  238. 
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If  dedaeation  10  left  in  the  office  before  appearance  or  notice,  then  ap- 
pearance^  and  then  notice  in  another  term,  and  judgment  signed  next 
lemiy  It  is  good;  for  the  declaration  ia  only  well  delivered  from  the  notice. 
Barnes,  2i2. 

If  the  defendant  i^pears  and  pleads  nothing!  bis  i^tomey  may  sufier 
jndMent  on  non  turn  in/bmuUus.    Vide  post^  (Y  1.) 

If  a  matter  which  ought  to  be  pleaded  in  abateraefit  is  pleaded  id  bac^ 
judgikient  shall  be  for  plaintiff;  as,  if  defendant^  who  is  sued  alone,  pleads 
that  it  is  upon  a  joint  bond.  Watu  v.  Goodman,  H.  19  G.  Ld«  Rarnk 
146Q. 

Summons  after  rule  to  plead  is  out,  is  no  stay,  and  judgment  may  b6  signed^  ' 
Bovnes,  241. 252. 254. 278. 

If  summons  for  time  is  served  before  judgment  can  be  regularly  signed^ 
it  shall  be  set  aside  on  terms.    Barnes,  265. 

If  defendant  has  time,  on  terms  of  pleading  issuably,  and  puts  in  a  sham 
demurrer,  judgment  may  be  signed ;  but  not  if  it  is  a  fair  demurrer.  Gray 
V.  Ashton,  M.  6  G.  3.    3  B.  M.  1788. 

Hie  defendant  cannot  put  in  a  special  demwrer  when  he  is  under  terms 
of  pleading  issuably.    Berry  v.  Anderson,  B.  R.  H.  38  G.  3.    7  T.  R.  530. 

If  defendant,  when  under  an  order  to  {dead  issuaUy,  puts  in  a  fdea*  whidi» 
though  informal,  soea  to  the  substance  of  the  action,  the  plaintiff  cannot 
sign  judgment  as  tor  want  of  a  plea*  Thellusson  v.  Smith,  B.  R.  H.  S3  G.  Si 
5T.lt  162. 

A.  having  privilege  of  parliament,  owes  B.  a  sum  of  money,  for  which 
B.  sues  him ;  in  consequence  of  which  C.  enters  into  a  bond,  together  with 
A.,  conditioned  for  the  payment  to  B.  of  such  sum  as  B.  shall  recdver  in  the 
action  against  A.,  in  pursuance  of  the  stat.4G.3.  cSS*  In  that  adtion 
B.  obtains  judgment,  and  puts  the  bond  in  suit  against  C.  To  the  action 
on  the  bond,  C.  being  under  terms  by  a  judge's  order  to  plead  issuably, 
may  plead  in  bar,  that  a  writ  of  error  is  depending  on  the  judgment  against 
A.     Curling  v.  Innes,  C.  P.  M.  35  G.  3.     2  H.  Bl.  372. 

Or,  if  he  is  to  rejoin  gratis,  &c.  and  instead  thereof  demors.  Bs^nes,  371. 
168. 

If  defendant,  under  order  to  plead  issuably,  pleads  in  abatement,  plaintHT 
may  sign  judgment  without  applying  to  the  court.    Barnes,  263. 

Judgment  may  be  signed  without  a  new  rule,  after  order  for  time  to  ple«d« 
Barnes,  243. 

After  rule  given  to  plead,  plaintiff  being .  staid  by  injunction^,  niaysfgn 
judgment  without  a  new  rule.    Barnes,  238. 

Judgment  shall  not  be  set  aside  for  irregularity  in  the.  appearance 'eni* 
(ered  bv  jrfaintiff,  if  defendant  had  notice  of  the  declaration  len  in  the  <Ace, 
for  he  should  have  applied  sooner.    Barnes,  24>2. 

If  non-pros,  is  signed  iiregidarly,  plaintiff  may  proceed  to' judgasent. 
Barnes,  251. 

If  the  defendant  appears;  but  does  not  plead  according  to  the  cbntse 
of  the  court,  there  shall  be  judgment  a«dnst  him  by  nihil  dicU*  ' 

If  defendant  dies  pending  areument^  ^dgraent  shall  be  signed  wmc  pro 
tunCf  even  though  plamtiff  had  delayed  himself  by  joining  issue  on  aKIinua^ 
terialplea.    Barnes,  255. 

Juqpnent  signed  after  defendant's  death,  is*  good  by  relation,  if  roll  iQed 
before  essom  day  of  next  term.    Ibid.  266,  267,  268. 270. 

But  there  shall  be  no  judgment  against  him  till  arlile  to  (dead^  gifeii 
in  the  prothonoCarVs  oflSce^  where  the  oUito  is  entered,  andespred. 
C.Att.295.    Mod.  Co.  22. 

If  several  defendants,  and  one  has  no  notice  of  writ  or  dedarfttion,  judg- 
ment must  be  set  aside.    Barnes,  246^  293. 

Notice 
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'  Notice  of  declaration  must  be  dated,  and  contain  the  nature  of  the  acdoii# 
Barnes,  291. 295.  299. 409. 

If  the  nature  of  the  action  is  not  expressed  in  notice  of  dedaration,  judg* 
ment  shall  be  set  aside.    Ibid.  498. 

Notice  of  declaration  left  under  the  door  of  the  house  where  defendant 
had  been  served,  but  now  emp^,  good ;  but  put  under  the  latch  without 
knocking,  bad.    Ibid/278.403.4il. 

If  notice  is  not  given  till  after  two  terms  from  return  of  the  writ,  (though 
declaration  was  in  time,)  it  is  irregular.    Ibid.  291. 

If  ddendant's  attorney  cannot  be  found,  notice  to  the  party  is  sufficient. 
Ibid.  807. 

In  bulable  action,  notice  of  declaration  de  bene  esu  is  not  neeessaiT* 
Ibid.  801. 

If  judgment  is  entered  fer  want  of  plea  in  four  days,  and  there  has  beefe 
no  notice  of  declaration,  though  special  bail  put  in,  accepted  to,  and  Justi* 
fied,  and  afterwards  plea  of  coverture,  judgment  shall  be  set  aside.  Sia^ 
monds  v.  Shannon,  M.  II 6.  8.    3  Wils.  147. 

Judgment  was  signed  on  the  2d  of  November,  plaintiff  filed  common  biul 
on  the  Sd,  and  a  nue  was  given  to  show  cause  why  the  judffment  should  not 
be  set  aside  for  irregularity.  The  rule  was,  however,  disdiarged,  upon  its 
being  stated  by  the  master  to  be  the  tsonstant  practice  to  sign  judgments  am 
tfie  2d  of  November,  before  the  essob-day^  in  all  cases  where  common  bail 
Js  fied  between  the  2d  and  6th  of  Novendier.  Wansey-v.  More,  B.  R.  M. 
33G.8.    5T.  R.65. 

Notice  to  plead  in  four  days,  instead  of  eight,  is  bad;  though  pl^intHr  stays 
eidit.    Barnes,  802. 

notice  to  plead  within  the  first  four  days  of  tarm,  good ;  and  the  days  ia- 
dusive.    Ibid.80S. 

If  rule  to  plead  before  notice  of  declaration,  jud^ent  bad.    Ibid.  248. 

Demand  of  a  plea  on  declaration,  not  sufficient ;  it  must  be  in  writing  after 
rule  given.    Ibid.  276. 

In  B.  R.  judgment  nunr  be  signed  for  want  of  a  plea,  at  any  tipne  after 
twenty-four  hours  from  the  time  of  the  plea  demanded.  Dyche  v.  Burgoyne^ 
B.  R.    M.  27  6.8.    1  T.  R.454. 

And  this  is  the  rule,  whether  the  time  for  pleading  be  or  be  not  expired 
when  such  demand  is  made.    Bowles  v.  Edwards,  B.  R.    M.  81  G.  8.    4  T. 

R.  118. 

If  a  plea  be  demanded  on  a  Saturday,  the  defendant  has  twenty-four  bouts 
to  plead,  after  the  demand,  exclusive  of  Sunday.  Solomons  v.  Freeman^ 
B.R.    H.S2G.3.    4T:R.  557. 

And  a  demand  of  plea  before  the  defendant  has  appeared,  or  the  plaintif 
filed  common  bail  for  him,  is  a  nullity.    I T.  R.  6S6. 

]>eclarstion  left  before  appearance,  must  be  marked  de  bene  et$e,  or  judg- 
ment bad.    Barnes,  857.  810. 

Where  this  declaration,  filed  in  the  office  before  defendant's  appearancey 
was  indorsed,  filed  conditionally,  and  judgment  afterwards  signed  for  want 
of  a  plea ;  the  court  held  it  regidaV,  though  the  notice,  served  on  the  de* 
fendant,  was  of  a  declaration  generally.    Cort  v.  Jacques,  B.  R.    M.  89  G.  8* 

8T.R.77. 

Writ  returnable  in  Easter,  judgment  ugned,  and  set  aside  for  defective 
notice  in  Trinity ;  proper  notice  in  Michaelmas,  judgmei^  shall  be  set  aside ; 
for  the  declaration  (t.  e*  the  notice)  is  too  late.    Barnes,  291. 

In  real  and  jnixt  actions,  common  rule  to  plead  is  not  sufficient ;  there 
most  be  a  peremptory.    Ibid.  260. 

And  saeh  nue  does  not  expire  till  fimr  dim  inclusive  are  pest^  and 
it  shall  not  be  ^ven  after  three  days  fiom  we  end  of  any  term.  C. 
Alt.  295. 

If 
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If  orooen  is  returnable.  15tfa. November^  dedamtion  with  notice  to  plead 
ilk  eigut  daySy  left  in  the  office  24th  November,  and  defendant  does  not  plead 
nor  ^e  Common  bail>  and  plaintiff  files  common  bail»  and  siens  judgment  six 
w«eks  after,  it  is  well.  He  might  hate  signed  it  immediately  after  the  eight 
days.    Shadirell  ▼.  Angel,  M.  SO  6.    2  B.  M.  55. 

Notice  to  plead  need  not  be  given  within  the  same  time  that  a  declaration 
must  be  filed.    S  Burr.  1452* 

The  deliveiy  of  a  declaration,  indorsed  "delivered  conditionally/'  is  not 
equivalent  to  a  notice  to  plead.    2  N.  R.  223. 

A  rule  to  plead  is  not  dispensed  with  by  taking  out  a  summons  for  further 
time,  and  neglecting  to  attend.    3  B.  4r  P«  180. 

Where  the  ufflorsement  to  plead  is  left  blank  at  the  same  time,  it  must  be 
taken  to  mean  the  time  allowed. «  Ibid.  363. 

If  a  defendant  obtain  time  to  plead  in  Easter  term,  under  a  judge's  order, 
which  does  not  extend  to  the  first  day  of  the  following  term,  the  plaintitF 
nay  enter  up  judgment,  as  of  such  foUdwing  term,  without  having  a  new  rule 
to  Diead.    1  Moore,  320. 

No  proceedings  having  been  had  for  above  a  year,  the  plaintiff,  two  days'  , 
before  Hilary  term,  gave  notice  of  his  intention  to  proceed.    Two  days  aflcr 
the  term,  he  served  a-  rule  to  plead,  and  the  same  vacation  judf^nent  was 
aunied  for  want  of  a  plea,  which  was  held  to  be  regular.    Milboume  v.  , 
Nixon,  B.  R.    T.  27  G.  3.    2  T.  R.  40. 

Plea,  though  with  notice  of  set-off,  cannot  be  delivered  in  the  country. 
Barnes,  25^1. 

Plaintiff  may  sign  judgment  for  want  of  plea,  if  tender  pleaded,  and  money 
not  brought  in,  though  defendant  has  signed  non  pros*  for  want  of  replica- 
tioiu    Ibid.  252. 

If  defendant  do  not  rejoin,  the  plaintiff  may  strike  out  the  previous  plead- 
ings, and  enter  judgment  as  for  want  of  a  plea.  Petrie  v.  Fitzroy.  B.  11. 
H.33G.3.    5T.  R.  152. 

If  nil  debet  pleaded  to  a  promissory  note,  judgment  may  be  signed. 
Barnes,  257. 
So,  if  plea  by  attorney  of  another  court.    Ibid.  259. 
Or,  plea  in  abatement  after  rule  out.     Ibid.  331.     Brandon  v.  Payne, 
B.R.    E.27G.S.    1T.R.689. 
Though  Ho  rule  to  plead  had  been  regularly  served.    Ibid. 
To  an  action  of  debt  on  bond,  the  defendant  pleaded  solvit  ad  dienty  and 
entered  it  in  the  general  issue  book;  the  plaintiff  was  thereby  enabled  to  sign 
judgment  as  for  want  of  a  plea,  it  being  considered  as  a  waiver  of  the  imparl- 
ance to  which  the  defendant  was  entitled.     Lockhart  v.  Mackreth,  B.  R. 
T.S4G.8.    5T.R.  661. 

Or,  if  plea  is  not  delivered  in  form,  though  a  note  on  stamp  (I  plead  nil 
debet)  was  sent.    Barnes,  239. 

SO|  if  |he  defendant  pleads  the  general  issue,  but  his  attorney  re- 
fuses payment  for  the  issue  delivered.     I  Sal.  5. 

The  pilaintiff  does  not  waive  his  right  of  signing  judgment  for  not  paying 
the  issue  money,  by  giving  notice  of  trial  after  demanding  it.  Jones  v. 
BiyaDt,  B.  R.M.  34  Geo.S.  5  T.R.  400. 

A  plaintiff  pauper  is  not  entitled  to  the  issue  money ;  and  if  he  signjudg*  * 
ment  because  the  defendant  does  not  pay  it,  the  court  will  set  aside  the 
jad^ent.    todron  v.  Hayman,  B.  R.  H.  34  Geo.  3.  5  T.  R.  509.    Vide 
infra,  (M  4.) 

If  declaration  is  left  in  the  office  de  bene  esse^  and  notice  given,  defendant 
must  take  it  out  and  pay  for  it;  or  plaintiff  may  refuse  plea,  and  sign  judg- 
ment.   Keeling  v-  Newton.  T.  21  6.  2.    1  Wds.  173. 

Judgment  may  be  signed  for  nonpayment  of  copy  of  which  o^rr  is  prayed. 
Barnes,  238. 
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So,  if  the  defendant  pleads  a  plea  merely  void  or  frivolot^.  ^  SemJrr 

'  "OiS*  pl^iid^'a  mateer  whieb  would  not  amount  to  a  jiiBlii]ca|iklib.<iiC  Ift 
had  been  well  pleaded.  Mod.  Ca.  10.  R.  1  Sal.  ITS.'  >•  i^b  i  >,  ^rf 
;JgbY,;if.'*e  ddfettdant  justifies  in  trespass  by  a  wid  ymtmM)  akid 
Irayepes.the  t«dcing  in  the  place  alleged ;  after  a  verdict  for  Ch|^^{)lilb8li$ 
there  shall  be  juc^^ent  for  him  upon  the  confession,  and^iVHt  dT 
'inwVFy'^ball  issue ;  for  it  cannot  be  on  the  verdict,  where  theissiid 
^icasanuKiaterial*  .  R-  1  SaL  I7S. 

But  where  the  defendant  pleads  a  defective  plea,  there  ^aU  be 
jihlgfMnt  against  ilim  upon  die  plea,  and  not  upon  nihil :  difit^  a^  if 
A.  plekdd  to  debt  upon  a  bond  payment  at  such  aday^  (whicK.wiM^ 
after  Ae  day  Ihmted  t)y  the  bond,)  thoir^h  he  confesses  nonpayment 
*riUlin'tli6  time,  yet  the  Judgment  sl^alV  be  pn  the  i^ea,  for  it  is  not 
^express  confession.     R.  Cro.  EI.  8^3.  •  i'..    i- v 

So,  if  A.  pleads  that  B.  (licttj  &c. ;  yet  being  entered  as^^jt  *lea. 


^q^gk  it  wa^  bu^^  a  tale  of  B/s,  the  iudgineut  shall  be  on.  the  jp^^ 
and  not  on  nikU^cU*  •    &•  Yel*  38.  ■    [»^i  n jrn 


red  as^  It « 
be  on  tfie  pi 


«'  *^%Oi  if  the  dafeodant  pleads  a  thing  which  would  have  ^^eq^^jj 
justification.    Mod.  Ca.  10.     R;  I  Sal.  178*  *  .<:>    !nr;;<«/:  .v 

'irflief)lahit{£^#hen'fli(e  deckftttion  ii  d«ln^«f^,  undemmlteithat 
,the  defendant  shall  not  be  required  to  plead,  till  a  deed,  will,  or  leMts- 

bf  f^nilnii^nit7on'  shown,  there  shall  not  be  jodgment  hf  "kmt*^^  » 
pfeay^.ti.ll  thqy.  are  shoWh.     C.  Att  296w  ^      ;  "\  2'^-'>;*^» 

-   If  agent  gives  time»  the  country  attorney  cannot  sign  jad^mi^'i  tflTit  i» 

M|t.  ,  Faroes,  256:  ^  '     ^'  ♦ 

',  {^.  rhe'fl^end^t  heed'not  plead  till  oyer  of  the  contfitidsi^'^e^tQI&e. 

and"  a  iopytiicreof 'delivered:    P.  Reg.  417.  ;       ::'  f'  ."^'l'' 

«^i  r  P'jid^^en^  aboJJ,  ^^«,^^  aside,  if  perfect  oi^er  has  not  been  givei^.  ^^Bvitft^ 

U  dketik^nt  bsrvlng  had  time  to  plead,  Reading  an  ifl6uali)#'|»Mp  jJMteb 
a  bad  pica,  (as  nil  deSety  to  case  on  a  promissory  note;)  it  ii  not  a  breat&'tor 
)Sie'<^Hitfr,'^^forit'Wm  be  good  after  vetdiqt,  or  plaintiff  may  faanrDiju^gfiient 
on  dea^r^r.-r  Baiiyv.  Edwrnds^AUpAGuS.  iR.Si4M*  Vtk^j  :^J  iladii  di' 
Tira^t|^||ppfa<ficinno»iicygniifc»iM  aurtradas  tg^ibpw  jq»atfiiyjbyftaiiw>#y'  i^ 
discharged,  though  defendants  attorney  did  nQt9tt«^.  Bs^ip^j^Qf^g^, 
ri  ?Qamba:^&r  4^o:>da¥i'  't]rae,'judgineia  cafin<^^  be  fjgi^ei^)  tUI  jdije^hird 

Time  to  plead  under  a  judges  order  is  reckoned  mqlusiTejof  the  oat  or 

Though  a  rule  to  plead  expire  on  a  diisi  nonjuriduhts^  ff'Ji^  T^J^^f!^'' 

^i^\mti^%  d^fewIWi^  ^  .bqpdjo  plead  c*i.  pr^eforelthit  S^f;  antf  |f  he 

^4o  ppW  judK"*"!!  may,;pe,  ipignea.  against  l}\m  on.trfe  hexi'^iay- ',  M^ure  r. 

Britten,  c:  P.    H.i6Ge6.37  2H.B1.616.       '         '^  '^'  ^  ] 

,.;,  .On  a* rule  to  ple^^  by^*.^ P^^i^ular  day,  that  day  b  construed  to  continue 

till  the  office  open  ne^V^^r^^-    Oxley  v.  Bridge,  B.  R^    H.  19  Geo.  3* 

!  Q^  %  1*4)9  ^P«l?^^^  ^^rVf^  ^^^^  i^yh  if  the  defendant  delay  till  the  mom-* 
ing  of  the  fifth  day,  the  plaintiff  may  sign  judgment.    Haselar  v.  Ansell, 
,B.Ry  T.  19  Geo.  3.    Dpu^L  197. 

On  a  rule  to  p)ead^  r^ply^  &c.  in  four  days,  if  the  party  on  whom  die  rule 
,^$.,xna4e  delay  complying  with  it  till  the  morning  of  the  fifth  day,*  the 

adverse 
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*  ■  •  * 

l^d^erse  party  may  refuse  to  receive  it,  and  sign  judgment.  Thomson  v« 
Rjall,  jB.  R.   H.  SI  Geo.  3.    4  T.  R.  195. 

If  time  to  plead  be  granted  to  a  defendant,  who  is  then  dead,  (unknown 
Co  attomieSy)  and  at  the  expiration  of  the  time  jadgment  is  signed,  it  shall 
be  set  aside.    Sibbet  v.  Russel,  M.  9  G.  2.    B.  R.  H.  183. 

If  defendant  dies  after  the  rule  to  plead  is  out,  but  before  time  given  by 
jodgte's  order  is  expired,  the  suit  abates ;  and  interlocutory  iudgnient,  and 
all  proceedings  thereon,  shall  be  set  aside  as  irregular.  Wallup  v.  Irwin, 
H.25G.2.    lWils.315. 

Where  bail  is  filed,  plea  must  be  demanded  in  writing,  though  notice  to 
plead  be  on  the  back  of  the  declaration,  otherwise  judgment  will  be  set 
ande  with  costs.    Nott  v.  Oldfield,  T.  19  &  20  6.  2.    I  Wils.  134. 

If  defendant  has  time  to  plead  on  the  usual  terms  of  pleading  an  issuable 
plea,  &c.  and  pleads  23  H.  6.  c»  10«  (against.sheriff's  taking  oonds  colore 
fffkiif  &c.,)  and  that  this  bond  was  taken  for  ease  and  favour,  &c. :  it  is 
within  the  order ;  aivi  judgment  signed  for  want,  &c.,  shall  be  set  aside 
with  costs.    Dearden  v.  H^den,  P.  31  G.  2.    1  B.  M.  605. 

Judgment  because  defendant  pleads  in  abatement,  without  taking  out  the 
dedaration,  is  irregular.    Barnes,  250. 

Judgment  cannot  be  signed  for  want  of  new  plea  after  declaration 
amended;  defendant  need  not  plead  de  novo.    Barnes,  273. 

The  rule  to  plead  to  an  amended  declaration  is  a  four-day  rule*  Barton 
r.  Moore.  B.  R.  M.  39  Geo.  3.    8  T.  R.  87. 

Jadgment  on  a  declaration,  entitled  of  a  wrong  tenn»  is  void.  Barnes, 
S74. 

If  outlawry  is  pleaded  in  bar,  and  not  as  a  dilator}-,  judgment  signed 
because  it  is  not  tub  pede  stgitti,  shall  be  set  aside.    Barnes,  241. 

SO}  jiidlgnient  shall  not  be  entered^  if  a  plea  be  delivered  at  any 
time  after  the  rule  expired.     Pr.  Reg.  406. 

If  A  party  neglect  to  plead,  reply,  &c.  within  the  time  limited  by  the 
rule,  the  other  may  sign  judgment,  though  a  plea,  replication,  &c.  be 
.t$»dbred  befote  judgment  sign^.    4  T.  R.  195. 

So,  if  an  action  has  depended  four  terms  without  prosecution,  there 
dwdl  not  be  judgment  without  a  term's  notice  given  to  plefid.  P.  Reg. 
41L  *  , 

SO9  after  judgment,  if  the  {riaindiF's  attorney  cons^ta  to  waive  itf 
he  shall  be  bound  so  to  do,  though  his  client  refuses,  1  Sat.  186* 

Judgment  signed  by  mistalce  may  be  K-aived,  and  new  rule  and  judgment, 
without  leave.    Barnes,  251*  t 

8(S  if  juc^jtnent  be  signed  for  want  of  a  plea^^and'tbe  defendant  offers 
an  issuable  or  &ir  plea  without  delay,  it  shall  b^  dischai^f^  on*  payment 

of  costs.    Sal  518. 

The  court  will  set  aside  a  regular  judgment  on  affidavit  of  merits,  though 
bankruptcy  is  intended  to  be  pleaded.  Evans  v.  Gill,  CI  P.  T.  37  Geo.  3. 
1  Bos.  t  Ful.  Rep.  52. 

The  court  will  not  set  aside  a  judgment,  so  as  to  allow  the  defendant  to 
plead  the  statute  of  limitations.  Willett  v.  Atterton,  B.  R.  T.  22  Geo.  2. 
1B.L.35« 

Judgments  are  frequently  set  aside  on  costs, 'pleading  issuably,  and  ticking 
short  notice.    Barnes,  242,  243.  250.  253. 256.  260.  271.  303. 

Motion  to  set  judgment  aside  ten  days  after  signing,  too  late.   Barnes,  247* 

If  judgment  is  signed  because  coverture  is  improperly  pleaded,  it  shall  be 
set  aside.    Ibid.  246.  ^ 

If  several  pleas,  and  issue  joined  on  some,  judgment  by  default  cannot  be 
entered  in  the  other  til)  those  are  tried.    Barnes,  269. 

L  2  Judgment 
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Judgment  cannot  be  signed  against  casual  ejector  for  want  of  plea  in 
form,  if  tenants  have  appeared,  entered  into  conimon  rule,  and  sent  note  of 
•—not  guilty,  unless  new  declaration  against  tenants  had  been  delivered. 
Barnes  270. 

There  must  be  the  same  notice  and  time  to  plead  on  declaration  after 
exigent  superseded,  as  after  any  other  process.    Barnes,  271. 

On  issue  joined  on  ntd  tid  record,  rule  for  f  judgment,  if  final,  must  be, 
unless  cause  in  four  days ;  if  interlocutory,  four  days  not  necessary.  In 
proceedings  by  original,  a  ffeneral  return-day  is  given  to  bring  in  record, 
and  defendant  is  called  at  rising  of  court ;  if  he  fails,  rule  unless  cause  on 
the  appearance  day,  and  record  may  then  be  brought  in ;  but  by  bill  against 
attorney,  the  day  given  is  a  day  certain,  and  record  cannot  be  brought  in 
after,  and  at  rising  of  court  they  will  appoint  the  day  for  judgment  nid^ 
Barnes,  265. 

Motion  to  stay  proceedings  for  irregularity  in  process,  or  notice  of  it,  must 
be  before  judgment.    Barnes,  269.  296. 

And  for  irregularity  in  notice  of  declaration,  two  days  before  inquiry  is  to 
be  executed.    Barnes,  255. 

Copies  of  process  must  be  annexed  to  the  a£Bdavits  to  stay  proceedings. 
Barnes,  298. 

If  defendant,  after  having  craved  oyer  of  a  deed,  do  not  set  forth  the 
whole  deed,  plaintiff  may  sign  judgment  as  for  want  of  a  plea.  Wallace  v. 
Cumberland,  B.  R.    T.  31  Geo.  S.    4  T.  R.  370. 

Where  a  declaration  consists  of  two  counts,  to  one  of  which  there  is  a 
judgment  by  default,  if  the  plaintiff  at  the  trial  of  the  issue  on  the  other,  can 
only  prove  one  cause  of  action,  and  to  which  the  former  count  is  adapted, 
the  defendant  is  entitled  to  a  verdict.    7  T.  R.  727. 

It  seems,  that  after  a  judgment  against  the  defendant  on  demurred  or  by 
default,  he  is  still  considered  as  in  court,  for  all  purposes  necessary  to  attain 
substantial  justice.    2  H.  B.  350. 

(F)  l^  eplication* 

(F  1.)  To  whom  it  shall  be  delivered. 

A  replication  is  the  plaintiff's  reply  to  the  defendant's  plea,  and 
ought  to  be  delivered  to  the  defendant's  attorney.     0.  Att  40,  41. 

(F  ^.)  In  what  manner. 

If  the  replication  be  special  by  traverse  or  otherwise^  it  must  be 
under  a  seijeant's  or  counsel's  hand.     C.  Att«  40. 

Replication  of  nul  tid  record,  must  (in  C.  B.)  be  si^ed  by  a  Ser- 
jeant, R.  (all  pleas  except  general  issues  D.)  especially  if  the  plea  was 
signed  by  a  serjeant.  Simpson  v.  Neale,  T.  30  &  31  G.2.  2  Wife.  74. 
Barnes,  365. 

(F3.)  At  what  time. 

If  the  defendant  pleads,  the  plaintiff  must  reply  in  the  next  term.   ^ 

And  if  he  does  not  on  the  day  given,  he  will  be  nonsuited.  Latch. 
129. 

But  he  cannot  be  compelled  to  reply  the  same  termi  in  which  the 
defendant  pleads.    Ibid. 

The  defendant  cannot,  within  the  further  period  allowed  to  plead,  rule  the 
plaintiff  to  reply  without  giving  notice  of  his  plea.    1  N.  R.  273.  , 

(F  4.) 
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^    •  •  (P4.)  The  form  of  a  replication.  • 

'The  Implication  ought  to  answer  die  whole  plea»  o&erwiseit  is  a  dis- 
fxmtinuahce.     1  Sand. 338.    Vide  ante,  (El.)  '/ 

If  the  plea  admits  a  noaperfonnance  bj^  offering  an  excuse,  it  is  sufficient 
if  the  replication  meets  the  plea,  and  falsifies  the  excuse,  in  all  cases^  (ex- 
cept onhfr  an  award.)    Att.-gen.  v.  Elliston,  T.  5  G.  in  Sc,    Str.  191. 

Tlie  replication  ought  to  ascertain  the  .matter  to  which  it  replies ;  as, 
assumpsU  on  several  prcmiises,  the  defendant  pleads  non-ag^  the  plain- 
tiff replies,  that  part  of  the  goods  were  for  necessary  food,  part  for 
clothes ;  it  is  bad,  if  he  does  not  show  what  part  was  for  the  one  or  the 
bther.     R.  Lut  241.    [Vide  1  T.  R.  40.] 

To  plea  o£  plene  administravit  excent  10/.,  replication  praying  judgment 
for  the  10/.  damitfes,  and  '*  further,  tnat  on  the  day'  of  suing  original  de- 
fendant had  goods  of  testator  to.  the  value  of  the  residue  of  tne  debt,  over 
and  above  the  Itf."  is  good.    Lockyer  v.  Coward,  P.  10  G.  3.    3  Wils.  52. 

But  if  there  are  several  pleas,  and  the  plaintiff  replies  quoad  aepa^ 
ralia  placUa  pradida^  it  is  good,  though  he  does  not  make  a  several 
r^lication  to  every  plea  in  particular.     R.  1  Sid.  39. 

And,  if  the  plaintiff  by  replication  shows  several  matters,  and  begins 
his  replication  prtedudi  rum  quia  quoadj  ^c.  dtcit,  and  makes  a  general 
ocMndusion  to  the  whole ;  yet  they  are  several  replications  as  well  4s  if 
he  had  said  quoad^  S^c,  pracludi  non  to  every  matter.  R.  1  Sand*  337. 
But  Sanders  semb.  cont.  .... 

In  formedon^  if  the  defendant  pleads  several  fines,  the  demandaalmaiy 
say  that  the  several  fines  were  without  proclamations,  and  need  not 
leply  to  etrery  bar  particularly.     R.  Dy.  182.  a. 

Ajid  if  there  are  several  replications,  or  pleas,  and  the  rejoinder  or 
replication  says  quod  placitum  pnsdictum^  in  the  singular  number,  yet  it 
is  good ;  for  it  is  ^wmen  coUectivum.  R.  cont.  Yel.  65.  R.  ace.  1  Sand. 
338.     But  Sanders  semb.  cont. 

So,  if  there  are  several  pleas,  and  the  plaintiff  makes  one  replication 
to  all,  it  is  good ;  as,  de  ^on  tori  to  the  several,  pleas.     R.  1  Leo.  124. 

Y^  a  (kmurrer  quoad  $eparalia  placita  prcedict.  A.  and  B.  who 
plead  severally,  is  bad ;  for  he  ought  to  demur  severally.     R.  1  Leo. 

139. 

In. debt  on  bond  to  perform  articles,  the  p^intiff  cannot  re|>lv  new  mat^ 
ter  in  the  deed,  but  must  set  it  out  upbn  oyer^ ,  S^ibbs  v.-  CloMgb,  M..6  Q. 

Str.  227. 

If  defendant  pleads  that  the  ditches,  wajrs,  aiid  passages,  were  so  filled 
with  water  that  he  could  not  carry  off  his  tithes,  and  plaintiff  rep)ies»  that 
the  ditches,  ways,  and  passages,  were  not  so  filled,  it  is  good,  though  in  the 
conjunctive.    South  v.  Jones,  M.  6  G.     Str.  246. 

It  is  good  if  it  alleges  plaintiff  should  not  be  barred  from  having  his  action 
aforesaid,  though  it  doth  not  say,  in  this  court.  Gardiner  v.  Jessop,  H. 
50 G. 2.    2Wito.^. 

(F  5.)  How  it  shall  conclude. 

So,  a  replication  shall  conclude' vnth'  praying  debt  and  damages. 
R.  Cro.  El.  256.     Adm.  1  Sand.  98. 

And  therefore  a  replication,  concluding  unde  petit  judicium  if  the 
plaii^tiff  ab  actione  pradudi  debetj  seems  bad  on  a  special  demurrer. 
Ray.  182. 

L  3  Yet». 
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Yety  where  the  plaintiff  prays  judgment  and  his  ddlyft,  it  is  soffident^ 
and  damages  shall  be  ^ven  as  incident.    R.  1  Lev.  222. 

SOf  in  ddbt,  if  the  plaintiff  prays  lodgment  and  damages,  omitting 
the  ddbt,  it  wOl  be  good ;  for  when  dne  ooort  gives  Judgment,  it  shafi 
be  for  the  whole.    K.  wpaa  a  special  demurrer.    2  Lev.  19. 

But  a  bad  condusicm,  ^eraQy,  is  only  form.    D.  Hok  321. 

And  therefore  not  praymg  damageli  shall  be  uded  on  a  general  de- 
murrer.   R.  .1  Sand.  98. 

If  replication  begins  wrong,  and  condades  right,  it  is  good;  for  the  cob- 
elusion  makes  the  plea.    Talbot  v.  Hopwood,  P.  5  G.  2.   C.  B.  Fort*  885. 

Wherever  a  traverse  is  aaded,  there  muat  be  an  averment.  Baynham  v« 
Matthews,  T.  4  6. 2.    Str.  871  - 

Unless  it  deny  the  whole  substance  of  the  plea,  and  then  it  must  oondude 
to  the  country.    Doiw.  95.  n. 

lA  an  action  on  a  bul  of  exchange,  if  there  is  a  plea  of  an  usurious  agree** 
ment,  and  that  the  bill  was  given  in  consequence  of  such  agreement,  the 
plaintiff  may  traverse  the  corrupt  affreement  and  condude  with  a  verification. 
Smith  V.  Dovers,  B.  R.  T.    ^  G.  8.    Dough  428. 

When  the  whole  of  the  matter  of  the  plea  is  denied  in  the  replication,  it 
must  conclude  to  the  country ;  but  when  a  particular  fact  alleffed  in  the  plea 
is  selected  and  denied,  then  the  replication  must  condude  wim  an  averment. 
ByBullerJ.    Ibid. 

If  defendant  plead  to  debt  on  bond  that  plaintiff  won  money  of  him  at 
cards,  and  that  the  bond  was  given  for  securing  payment  of  it;  to  which 
the  plaintiff  replies,  that  it  was  given  for  the  securing  the  payment  of  mo* 
ney  Justly  due,  and  not  for  securing  the  payment  of  money  woo,  the 
repUcation  may  conclude  either  to  the  country  or  with  an  averment. 
Hodges  V.  Sandon,  B.  R.  E.  28  Geo.  3.  2  T.  R.  439.  Vide  Baynham  v. 
Matthews,  B.  R.  T.  4  Geo.  2.  2  Str.  871.  Robbison  v.  Rayley,  B.  R. 
E.  SO  Geo.  2.  2  Bur.  317.  Sandford  v.  Rogers,  C.  P.  H.  88  Geo.  £. 
2WiIs.ll8. 

(F6.)  Must  be  confcNrmable  to  the  count. 

So,  a  rejoinder  to  the  bar.    Vide  post,  (H). 

The  replication  ought  to  be  contormable  to  the  count:  and  there- 
fore in  trespass  for  a  witmgful  taking  and  detaining  in  parison^  if  the 
''defendant  justifies  by  process,  &c.  and  the  plaintiff  replies  that  asiqfer^ 
sedeas  afterwards  issued,  after  which  he  detained  him,  it  will  be  bad ; 
for  by  his  replication  he  does  not  maintain  the  wrongful  taking,  but 
only  the  detention.    R.'  Cro.  El.  404. 

In  trespass,  if  the  defendant  pleads  his  frediold,  and  the  plaintiff 
replies,  de  son  tori  the  defendant  conmiitted  the  trespass,  but  omits  the 
carrying  aw^^y  of  the  posts  in  the  dedaration,  it  is  bad.    R.  Lut  1402. 

Debt  for  80/.  on  bond,  the  defendant  pleads  that  it  was  given  for 
money  won  at  play ;  replication  that  it  was  not  for  money  won  at  play, 
is  bad ;  for  he  ought  to  say  no  part  of  the  money  was  won  at  play.  R. 
2  Mod.  Ca.  57,  58. 

In  false  imprisonment  on  12  G.  if  defendant  pleads  process  of  an  inferior 
oourt,  and  pJaiatUF  replies  the  debt  was  5/.  and  no  affidavit  made  of  the 
debt,  it  is  bad ;  for  the  case  of  an  affidavit  in  an  inferior  court  is  drapt  in 
the  act.    Rycraft  v.  Caicr^ft,  Fort.  844. 


(F7.) 
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(F  70  Departure,  \yhat  shall  be :  -^  If  the  replication,  &c. 

does  not  maintain  the  declaration,  &c.  -  * 

So,  if  a  ispUcation  departs  from  the  declaration,  or  a  rejoinder  from 
Che  plea,  it  is  bad.    Co.  Lit  SOS.  b.  '    '    < 

Depaiture  is,  when  a  replication  contains  subsequent  matter,  ivhich 
does  net  maintain  or  fortify  the  matter  in  the  declaration.     Co.  Lit. 

As,  if  the  defendant  in  trespass  intitles  himself  by  descent,  the 
plaintiff  replies  a  feoffment  by  the  defendant  himself;  if  the  defendant 
rejoins  that  the  feoffment  was  upon  condition,  and  he  entered  for  the 
condition  broken,  this  is  a  departure.    PI.  Com.  7.  b.    Co.  Lit.  304,  a. 

So^  if  the  defendant  in  covenant  pleads  performance,  generally,  xiQd 
the  plaint^  assigns  a  breach  in  the  not  doing  of  such  an  act,  and  the 
defendant  rejoins  that  he  offered  to  do  it,  this  is  a  departure;  for  offer 
and  refusal  is  not  the  sam^  as  a  performance.     Co.  Liu  S04.  a.     Cro. 

Carr76,  77. 

So,  if  a  feoffment  by  A.  be  pleaded,  and  the  plaintiff  repK^  that  ^. 
disfleised  him,  and  then  enfeoffed,  and  he  re-entered,  and  the  defb^d- 
aiit  r^ins  that  afler  the. feoffment  tlie  plaintiff  released, .  this  is  a  de- 
parture; for  it  is  matter  subseoucnt.     PI.  Com.  10^.  b. 

So^  in  trespass,  if  the  defendant  justifies  the  distraining  a  hide  for  a 
customary  paymoit^  and  the  plaintiff  replies  that  he  tanned  die  hide 
^(ler  the  distress,  and  die  defendant  rejoins  that  it  was .  to  ptaveittt  its 
rotdng,  it  is  a  departure.     R.  Cro.  £1.  7BS. 

So,  in  trespass,  if  the  defendant  justifies  by  a  warrant,  and  the  plain- 
tiff replies  that  after  the  warrant,  (viz.)  such  a  day,  he  dM  the  tVcftJfMft^, 
Mnd  so  varies  from  the  time  in  the  declaration,  it  is  a  d^partifi4:  ^  ^, 
Cro*  Car.  228.  per  two  J.    Cro.  Car.  246.  S34.    Vide  post^^  [¥*\  1 .)  ' 

So,  if  he  justLBes  by  a  deed  dated  1st  May,  and  in  the  rejoiiider  sa^s 
it  was  jprtmo  deliberate    9  Matt.     R.  3  Lev.  849. 

Or,  varies  in  the  date  of  a  bond.     1  Sal.  222. 

If  defendant  pleads  that  the  ship  went  from  London  .to  B.  without 

'deviadon,  and  from  B.  to  London,  but  was  lost  in  voiagio  profUclOi 

if  the  plaintiff  shows  a  deviation  to  Jamaica,  and  the  cjliafenda^t  says 

.tho^  she  was  impressed  to  Jamaica,  it  will  be  U/dq>artur^.  -  -Jl.^^SIfip. 

•345. 

So,  in  debt  on  a  bond  to  perform  an  award,  if  the  defendant  pleads 
no  such  award,  and  the  plaintiff  shows  the  Award  and  assigns  a  breach, 
and  the  defendant  rejoins  that  the  award  is  bad ;  this  is  a  departure. 
R.  Ra^.  d4.     1  Sid.  1^0.     R.  2  Rol.  692.  L  40. 

So^  if  the  defendant  rqoins,  that  the  award  was  not  deliverec]^  &c. 
R.  2  Sand.  184.     1  Lev.  300. 

Or,  not  made  of  all  controversies.  1  Lev.  127.  [R.  on  demurrer. 
Harding  v.  Hohnes,  H.  19  G.  i.    1  Wils.  122.] 

So,  on  a  bond  to  indemnify,  if  the  defendant  pleads  nan  cUm^^^ 
catus^  and  the  plaintiffii,  by  replication,  show  that  they  are  damnified 
by  maintuning  his  bastard ;  rdoinder,  that  he  offered  to  maintain,  is  a 
departure.    R.  2  Sand.  84.     vide  1  Sand.  117. 

So^  on  a  bond  to  perform  covenants,  which  was  to  make  a  fence 
when  he  cut  down  the  wood,  the  defendant  pleads  that  he  did  not  cut 
down  any  wood,  and  the  plahitiff  replies  that  he  cut  two  acres  and.  did 

L  4  not 
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normake  a  ftaoe,  and  the  defendant  rgoing  that  be  made  a  faioe;  ASm 
18  a  dqMrture.     R.  Dy.  259.  b. 

If  a  bond  be  to  pay  all  charges  to  an  attorney  for  such  a  suit^  and . 
the  defendant  pleads  payment,  and  the  plaintiff  shows  such  a  sum  not 
paid^  and  the  ddfendant  rejoins  that  he  had  no  bill  of  it ;  tlus  is  a  de- 
parture.    R.  Lut.  422. 

Or^  if  the  defendant  rejoins  that  the  plaintiff  did  not  name  a  place 
fpr  the  payment  of  it*    R.  2  Mod.  51. 

Debt  on  bond,  with  condition  to  execute  the  office  of  overseer  singly 
witheot  plaintiff^s  asttstance ;  defendant  pleads,  ihat  he  did  execute  singly 
without  plaintilTs  assistance ;  plaintiff  repues^  that  he  did  not  execute  singly 
without  plaintiff's  assistance;  defendant  rejoins,  that  plaintiff  Toluntanly 
took  on  him  the  office  without  defendant's  request,  and  that  he  did  it  with- 
out his  request;  it  is  a  departure.  White  v.  Clever,  M.  13  6.  Fort.  SS3. 
Lord  Ravmond,  1449* 

If  a  bond  be  to  perform  covenants,  and  the  defendant  pleads  per- 
formance^  and  a  breach  being  assigned  for  nonpayment  of  rent,  rejoioB 
that  he  was  expelled.     R.  I&y.  22.     1  Sid.  77. 

Or,  if  he  rejoins,  that  he  has  paid  so  much  rent,  and  do  much  fer 
taxes,  which  makes  up  the  whole  demand  for  rent     R.  1  Sal.  221. 

So,  in  replevm,  if  the  defendant  avows  for  damage  feasant  in  his  fre^ 
hold,  and  Uie  plaintiff  pleads  that  he  leased  to  B.  for  three  years,  and 
the  defendant  replies  tKat  B.  made  a  lease  to  him  for  part  of  the  years; 
it  is  a  departure.     R.  1  Rol.  d87. 

Replevin  for  taking  the  plaintiff's  goods  and  chattels,  to  wit,  a  lime-kilD: 
avowry  for  rent,  plea  in  bar,  that  the  lime-kiln  was  affixed  to  the  freehold ; 
and  holden  bad  by  the  court,  because  a  departure  from  the  declaration. 
Niblet  V.  Smith,  B.  R.  H.    S2  G.  3.    4  T.  R.  504. 

In  debt  on  a  bond  to  deliver  plate  won  at  a  horse-race,  if  it  appeared 
before  A.  in  three  months  that  it  was  not  his  own  horse;  the  plaintiff 
averred  that  it  appeared  before  A.  within  three  months  that  it  was  not 
the  defendant's  own  horse;  the  defendant  pleaded  that  it  was  his  own 
horse ;  the  plaintiff  replied  that  it  appeared  to  A.  that  it  was  not;  the 
defendant  rejoined  that  it  was,  and  that  it  did  not  appear  to  A.  that  it 
was  not;  this  is  a  departure  from  the  bar.     R.  3.  Lev.  241. 

If  the  defendant  by  bar  prescribes  for  a  park  within  a  forest  in- 
closed ad  volwttatem  suam^  and  by  rejoinder  says  it  was  inclosed,  so 
that  deer  of  the  forest  cannot  get  in,  it  will  be  a  departure.     Bride.  25. 

If  in  action  on  the  case  on  promise,  defendant  pleads  infancy,  plaintiff  re- 
plies It  was  for  necessaries,  and  defendant  rejoins,  an  account  stated  Quodq. 
superinde  prad.  guer.  exoneravit  defendant ;  it  is  a  departure.  HiUier  v. 
Plympton,  P.  7  G.     Str.  422. 

If  the  plea  is,  no  ca,  $a.  and  the  rejoinder,  erronice  emanavitt  it  is  a 
departure.  Hyder  v.  Warren,  T.  3  &  4  G.  M.  13  G.  Fort.  8SS.  Ld. 
Raym.  1449. 

So,  if  to  sci.Ja.  on  recognizance  of  bail,  defendant  pleads  no  ca^sa. 
against  principal ;  replication  there  was ;  rejoinder  that  it  did  not  lie  four  days 
in  the  sheriffs  office,  is  a  departure.  Ellint  v.  Lane,  M.  26  G.  2.  I  Wils. 
334.    4T.  R.  587.  n. 

A  plea  by  bail,  sued  on  their  recognizance,  that  no  ca.  sa.  was  duly 
inued  against  the  principal,  is  maintained  by  a  rejoinder,  showing  that  the 
ca*  so*  set  forth  in  the  replication,  was  issued  into  an  improper  county. 
16  East,  39. 

Trespass  for  impounding  plaintifPs  mare ;  plea,  damage,  feasant  by  eatins 

and 
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md  spoilmg  the  grass ;  replication,  r^t  of  common  ;  reMiidery  the  nare 
was  mangy,  is  %  departure.  Semb.  Palmer  v.  Stone,  T.  32^,88  G.  2. 
SWil8.96. 

.  Defendant  in  his  plea,  justified  taking  cattle  damage  feasant,  and,  after- 
wards rejoined  that  they,  were  taken  surcharging  the  cpmmon.  This  wa^ 
holden  to  be  a  departure*    Ellis  v.  Bowles,  C.  P.    M.  24f.  Geo.  2.    Willes, 

€38.  , ;' 

If  defendant  justifies  in  assault  and  imprisonment,  under  a  ca.  tfd  respond. ; 
and  plaintiff  replies,  defendant  released  him,  and  afterwards  imprisoned  him, 
and  prays  judgment,  because  defendant  has  confessed-  the  trespass  r  this  is 
ooai^t,  and  plaintiff  should  have  made  a  new  assignment.  Scolt  v.  I>itOD, 
P.  26  G.  2.    2  Wils.  3. 

To  an  action  of  debt  on  a  bond,  the  defendant  pleaded  in  bar  the  subse- 
quent interm^iage  of  the  obligor  and  obligee;  the  plaintiff  replied,  that  the 
bond  was  made  in  contemplation  of  a  marriage  to  be  had  and  soleaania^ 
between  her  and  the  obligor,  and  with  an  intent,  that  in  case  Uie  marriage 
should  tdce  effect,  and  the  plaintiff  should  survive  him»  the  plamtiff  should 
have  the  fulLbenefit  and  effect  thereof.  And  the  replication  was  bolden 
good  on  demurrer.  Milboum  v.  Ewart,  B.  R.  M.  34  Geo.  3.  5  T.  R. 
381. 

If  to  an  action  for  an  annuity,  the  defendant  plead,  that  in  such  memo- 
rial was  enrolled,  as  is  required  by  the  annuity  act ;  and  the  plaintiff  reply, 
setting  for  a  memorial,  which  on  Uie  face  of  it  is  pursuant  to  the  act ;  a  re- 
joinder denying  the  truth  of  a  fact,  alleged  by  the  memorial,  and  which, 
if  untrue,  vitiates  it,  is  a  departure  from  the  plea.  4  T.  R.  585.  2  H.  B. 
280. 

Debt  on  bond,  given  by  defendant  on  his  marriage,  with  condition  that 
•he  would  permit  his  intended  wife,  either  during  the  marriage,  or  by- will, 
to  dispose  of  50/.  out  of  his  personal  estate :  plea,  that  defendant  had  not 
prevented  his  wife  disposing  of  that  sum ;  repUcation,  setting  forth  a  parti- 
-cular  disposition  of  the  money  by  the  wife,  a  request  on  defendant  to  pay, 
and  a  refusal  by  him  ;  rejoinder,  that  defendant  had  notany  personal  •estate, 
out'i^  which  he  could  pay  the  50/. ;  and  holden  on  demurrer  that  it  was  bad, 
because  it  was  a  departure  from  the  plea.  Cossens  v.  Cossens,  C«  P.  M« 
.  II  Geo.  2.    Willes's  Rep.  25.  a. 

A  rejoinder,  that  the  judgment  was  confessed,  as  well  for  the  defendant's 
own  demand,  as  in  trust  for  other  creditors^  is  a  departure  from  a  plea  which 
stated  that  die  sum  for  which  the  judgment  was  confessed  was  due  to  the 
defendant.    IM.&S.  395. 

(F  8.)  If  it  maintains  a  common  law  claim  by  a  statute. 

So,  if  the  plaintiiFin  his  declaration  claims  an  estate  by  the  common 
law,  and  maintains  it  in  his  replication  by  an  act  of  parliament,  this  is 
a  departure.     Co.  Lit.  304. 

In  debt  on  bond,  by  sheriff  against  his  bailiff,  to  pay  him  twenty  pence  for 
every  defendant's  name  in  every  warrant  in  mesne  process,  defendant  pleads 
he  had  paid  it;  plaintiff  replies  that  he  had  not  paid  it  for  A. ;  defendant  re- 
joins Stat.  23  H.  6.  and  3  G.;  it  is  a  departure ;  for  pleading  he  had  paid,  and 
rdoining  he  ought  not  to  pay ;  and  for  pleading  common  law  plea,  and  re* 
joming  a  statute.    Balantine  v.  Irwin,  M.  4  G.  2.    C.  B.  Fort.  368. 

So,  if  a  man  avows,  for  that  A.  being  seised  in  fee  granted  to  him 
a  rent;  and  the  defendant  pleads,  nothingi  in  the  tenements  at  the  time 
of  the  grant;  and  the  plaindfF  rejoins  that  A.  waa  cestwf  que  use  in  f&^ 
which  use  is  now  executed  by  the  statute  of  uses ;  this  is  a  departure. 
PI.  Com.  105.  b. 

So,  if  a  defendant  in  trespass  pleads  a  lease  for  fifty  years,  and  the 

plaintiff 
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plaintiff  r^liesy  that  tHe  lease  was  void  by  a  statute ;  a  rejoinder,  that 
a  pvoviso  in  the  said  statute  affimed  it  for  twenty-one  years,  is  a  d^ 
ptattore.    IL  PL  Com.  105.  b. 

So,  in  trespass,  for  impounding  his  cattle,  if  the  defendant  pleads 
that  ikp  impounded  pursuant  to  Uie  statute,  and  the  plaintiff  replies, 
that  he  inponnded  in  another  county,  it  is  a  departure.     R.  ;d  Lev.  48. 

Chv  if  the  defendant  justifies  by  a  distress  for  rent,  and  the  plaintiff 
vepfies  that  he  used  md  sold  Uiem,  to  wl^ich  the  de&ndant  rejduis, 
that  he  sold  the  distress  pursuant  to  the  statute  2  W.  &  M.,  it  will  be 
A  depasture ;  for  it  should  have  been  so  alleged  at  firsU  Semb.  Lut. 
1MB. 

In  Jormedon  the  tenant  pleads  a  fine  by  tenant  in  tail,  the  demandant 
aays,'  partes Jlnis  nibil  habuenmts  rgoinder,  that  the  tenant  in  tail  was 
seised  of  the  use,  is  departure*    Dy.  291. 

To  an  information  for  refusing  an  ofiice;  the  defendant  pleaded,  . 
that  he  was  not  qualified  by  not  receiving  the  sacrament  within  a  year ; 
the  attomey*general  replied,  that  he  ought  to  have  received  it ;  tlie  de- 
fendant rejoined,  that  by  die  act  of  toleration,  1 1  W.  &  M.,  he  was 
excused ;  this  is  a  departure.    R.  1  SaL  168. 

Otherwise,  if  the  statute  maintains  the  declaration*  Vide  post, 
(Fll.) 

(F  9.)  Or,  custom. 

So,  if  he  entitles  himself  by  common  law,  and  afterwards  maintains 
it  by  a  custom,  it  is  a  d^Mirture.     Co.  Lit  304.  a. 

.  As»  if  he  pleads  a  feoflSnent,  and  the  plaintiff  replies,  within  age ;  and 
the  defendant  rejoins,  that  by  the  custom  there,  an  in&nt  of  the  age  of 
:£fteen  years  may  make  a  feoffinent.     D.  8  Leo.  40.    Otherwise  in 
Kentf    1  Lev.  81. 

'.  But  it  is  otherwise,  if  the  custom  be  alleged  only  in  maintenance  of 
tbe  dedaradon ;  as,  in  covenant  against  an  apprentice,  if  the  defendant 
pleads  within  age,  and  the  plaintiff  replies,  that  by  the  custom  of  Ixm- 
don  an  in&nt  may  bind  himself  an  apprentice;  this  is  no  departure. 
Semb*  Cro^EL  653.    Semb.  cont  1  I^v,  81. 

(F 10.)  Or,  by  matter  tantamount. 

So,  if  the  defendant  entitles  himself  to  an  estate,  generally,  as,  by.  a 
feofiin^t  in  fee^  he  cannot  maintain  it  by  other  matter  tantamount,  as' 
by  lease  and  release,  &c.    Co.  Lit.  304.  a. 

If  he  pleads  not  guilty,  be  cannot  by  rgoinder  say  that  he  was  par- 
doned. •  Hob.  271. 

Departure  was  fetal  on  a  general  demurrer. 

But  now,  since  the  stat  4  &  5  Ann.  16.  which  says,  the  judges  shall 

S've  judgment  according  as  the  verv  right  of  the  cause  shall  appear  to 
em,  without  regarding  any  omissicm  or  defect  in  any  pleading,  there 
ought  to  be  a  special  aemurrer ;  for,  notwithstanding  such  departure, 
the  whole  matter  appears,  whereon  the  court  may  give  judgment.  Per 
CB.    T.7.Ann. 

(Fll.)  What  shall  not  be  a  departure. 

But  matter  which  maintains  and  fortifies  the  count  or  bar,  is  not  a 
departure;  as,  if  the  tenant  in  assize  pleads  a  feoffinent  by  A.»  and  the 

demandant 
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demandttit  replies  that  A.  disseised  him,  aind  then  enfeofied  the  tenant^ 
and  afterwards  he  re-entered ;  rqomder,  that  the  detnandant  mieaaed 
to  A.  before  his  feofFmept,  is  no  departure.  Co*  lit.  304.  a^  PL  Corny 
105.  b. 
Otherwise,  if  the  release  was  after  the  feoflment  Vide  ante,  (F  %}  ^ 
So^  if  the  plaintiff  declares  on  a  lease,  generaUv,  and  the  defehdant 

Eleadby  nothing  in  the  tenements ;  if  the  plaintiff  r^dies,  thatthe  first 
sase  was  by  indenture,  this  is  no  departure.     Semb.  Leo.  156.     3  Leo* 
«0S. 

So^  if  the  plaintiff  in  his  declaration  shows  a  charter  for  disdiarge  of 
toll,  and  the  defendant  pleads  a  resumption  of  all  liberties  by  statute; 
the  plaintiff  may  rq>ly  that  they  are  revived  by  a  subsequent  statute ; 
and  this  is  no  departure.    R.  Cro.  Car.  257.    Yd*  IS. 


So^  in  an  action  for  practising  physic^^  o6ntrary  to  the  charter 
10  H.  8.  oonfinned  by  the  stat  14  H.  8.,  if  the  defendant  pleads  the 
Stat  34  H.  8.  8.,  it  is  no  d^Murture;  if  the  plaintiff  replies  ttiat  by  the 
Stat.  1  Mar.  9.  die  charter  10.  &  stat.  14  H.  8.  were  confirmed,  not^* 
withstanding  any  other  statute,  &c.  to  the  contrary.  R«  Cro.  Car.  256. 
R.  2  Cro.  121. 

On  an  action  on  a  statute,  if  the  defendant  pleads  that  it  was  re- 
pealed, the  plaintiff  may  say  that  it  was  revived  by  another  statute. 
1  Lev.  81.         . 

So,  if  the  defendant  pleads  that  it  was  expired,  the  plaintiff  may  say 
that  by  another  statute  it  was  made  perpetual.    Ibid. 

li^  in  trespass,  the  defendant  justifies  for  a  distress  damage  feasant^ 
the  plaintiff  may  say  that  he  afterwards  converted  to  his  own  use;  for 
this  shows  the  takh^  to  be  a  trespass  ab  initio*     R.  1  Sal.  221. 

So,  in  trespass  for  taking  his  horsey  if  the  defendant  justifies  as  a 
stmy;  replication,  that  he  used  it,  is  no  dq)arture.     R.  2  Cro.  147. 

In  waste  against  a  lessee,  without  savmg  by  indenture,  if  the  de- 
fendant says  nil  habet  in  tenementis;  replication,  that  he  leased  by  in- 
denture, is  no  depaiture.     R.  1  Leo.  156. 

So^  in  debt  on  bond,  if  the  defendant  pleads  performance,  the 
plaintiff  rq>lies  that  the  covenant  was  to  account  for  all  money  re- 
oeivedy  and  that  he  received  such  a  sum,  the  defendant  rejoins  that 
he  was  robbed  of  that  sum ;  this  is  not  a  departure.  R.  1  Vent.  121. 
9  Lev.  5. 

If  on  bond  to  indemnify  from  tonnage  due  to  A.,  defendant  pleads  non 
dammificat*^  and  plaintiff  replies  that  A.  distrained  for  said  tonnage,  and  de- 
fend«Dt  rqoins  tnat  nothing  was  due  to  A.  for  tonnage ;  it  is  no  departure. 
Owen  V.  Reynolds,  M.  5  &  6  G.  2.    Fort.  S41. 

In  debt  on  bond,  conditioned  that  A.  shall  not  run  away  during  his  ap- 
prenticeship ;  defendant  pleads  A.  did  not  run  away;  replication  that  A.  was 
bound  for  seven  years,  and  nm  away  before  the  end  of  them;  rejoinder, 
that  it  was  only  for  ^ve  years ;  this  is  not  departure,  but  an  explanation  or 
fortification  of  the  bar.    Lon^  v.  Jackson,  M.  27  G.  2.    2  Wils.  8. 

A  plea  by  bail  sued  on  their  recognizance,  that  no  ca.  sa.  was  duly  issued 
against  the  principal,  is  maintained  by  a  rejoinder,  showing  that  the  ea.  sa. 
set  forth  in  the  replication  was  issued  into  an  improper  counQr.  16  East,  39* 

So,  if  the  plaintiff  in  his  replication  varies  firom  his  count  in  a  thing 
not  material,  it  is  no  departure;  as,  in  assumpsit j  if  he  allies  a  pro- 
mise twenty  years  past,  and  when  the  defendant  pleads  the  statute  of 
notations,  replies^   assumpsit  irifra  sea:  annoss   for  the  time  of  die 

promise 
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rmise  in  the  declaration  was  not  material.    R.  1  Lev*  110.  perdiree 
Cro.  cont.     Cro.  Car.  SS4.     Vide  inira.    [Cole  v.  Hawkins,  H. 
9  e.  S.    Sfcr.  21 .     Matthews  ▼.  8picer,  T.  2  G.  2.     Str.  806.] 

Otherwise,  in  case  of  a  promissory  note.  Stafford  ▼.  Forcer,  P.  1  6. 
lUd. 

If  to  assumpsii  laid  on  26th  March  defendant  pleads  tender  on  2d  Apnl, 
and  plaintiff  replies  that  before  the  tender,  scil.  1 2th  February,  he  sued  a 
lat^  It  is  weU.  Spicer  v.  Matthews,  M.  4  G.  2.  Judgment  of  B.  R.  affirmed 
in  C.  Sc.    Fort.  375. 

So,  if  he  alleges  a  promise  in  the  parish  and  ward  of  Chef^  and 
afterwards  in  his  replication  says  that  it  was  at  A.  beyond  the  seasy  viz. 
in  the  parish  and  ward  aforiesaid.     R.  1  Lev.  143.     1  Sid.  228. 

In  assumpsit  by  an  executor,  upon  a  promise  to  pay  a  collateral  sum 
on  request,  if  he  alleges  quod  licet  requisit.  per  testate  and  specially  re- 
quest^ by  the  executor,  he  did  not  pay,  and  the  defendant  allies 
tnat  the  testator  requested,  and  the  action  was  not  brought  within  six 
years  after,  the  plaintiff  by  his  replication  may  say  the  testator  did  not 
request;  for  licet  requisit,  per  testat.  in  the  declaration  is  not  material. 
R.  Hard.  41. 

In  debt  against  an  administrator  generally,  if  the  defendant  pl4ad* 
no  assets  by  sale  of  lands ;  replication  that  he  has  assets,  is  no  departure; 
R.  2  Cro.  140. 

So^  if  defendants  sever  in  plea,  the  plaintiff  may  vary  from  his  ooliiit, 
and  it  will  not  be  a  dqf)arture ;  as,  in  ejectment,  supposing  an  ^ect« 
ment,  supposing  an  ejection  by  six  defendants,  if  one  pleads  not  gwiyi 
and  the  others  plead  specially,  the  plaintiff. may  reply  to  the  others, 
aupposdng  the  ejection  by  them  only.     R.  2  Leo.  199. 

Otherwise,  if  one  ipakes  de&ult  or  dies,  and  does  not  sever  himtfdf 
fay  plea.     2  Leo.  199. 

So,  a  departure,  when  it  is  of  necessity,  is  no  prejudice;  as,  if  a  man 
counts  of  a  gift  in  tail,  he  may  maintain  it  by  a  recovery  in  value  in  his 
replication ;  for  he  cannot  have  another  count.     Co.  Lit  304.  a. 

In  trespass  for  an  assault  at  H.,  the  defendant  pleads  moUiter  mams 
imposuk  in  removing  him  off  his  ground  at  A.;  plaintiff  replies  that  b^ 
had  a  way  in  the.ground  of  the  defendant  at  A.,  &c.,  it  is  no  depaftnrtf ; 
for  the  place  is  not  material,  md  £herefore  he  may  maintain  the  tres- 
pass in  another  place.     RV  Lut  1437. 

In  trespass,  1  May,  the  defendant  justifies  the  same  day,  the  plaintiff 
may  assign  trespass  on  another  day,  and  it  will  not  be  a  departure;  for 
the  day  is  not  material.     Per  Holt,  1  Sal.  222.     Mod.  Cas.  115. 120. 

So,  in  any  personal  action,  where  the  time  is  not  materiaL  IL 
1  Sal.  223. 

In  replevin  in  alta  via  regia,  the  defendant  justifies  damage  feasant, 
the  plaintiff  replies  that  he  has  a  way  there  tarn  equestr.  quam  pedeshr^ 
it  is  not  a  departure ;  for  the  mention  of  via  regia  was  not  matenaL  R. 
1  Sal.  222. 

(F  IS.)  When  the  replication  shall  ascertain  the  count. 

Where  the  writ  and  count  are  general,  the  certainly  shall  be  shown 
by  the  replication ;  as,  in  assize.     PL  Com.  84.  a. 

SO|  in  assumpsit,  to  give  as  much  as  he  a^eed  to  ^ve  to  A.^  if  the 
defendant  says  that  he  did  not  agree  to  give  any  thing  to  A.,  the 

18  plaintiff 
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plaintiff  by  his  replication,  must  show  with  whom  he  agreed.     IL 

Yd.  17. 

So,  in  assumpsitj  in  consideration  that  he  promised  to  pay  all  AJb 
ddbts,  it  is  sufficient,  though  he  does  not  show  what  debts,  and  to  whom 
he  paid;  for  if  the  defendant  pleads  that  he  has  not  paid  such  a  debt, 
the  certainty  shall  be  shown  in  the  replication.     Yel.  18; 

(F  IS.)  When  it  shall  make  a  title. 

So^  in  real  actions,  where  the  writ  and  count  are  general,  the  de- 
flumdant  must  make  a  tide  by  his  replication ;  as,  in  Jbrtnedonj  on  a 
feoffinent  to  the  use  of  the  &ther  of  the  demandant  in  tail,  before  the 
St.  27  H.  8.  brought  after  the  statute,  the  demandant  may  declare 
generally,  and,  on  ne  dona  pas  pleaded,  show  the  special  matter  in  his 
replication.    Bro.  Formedonj  4$. 

So,  in  trespass,  if  the  defendant  pleads  in  bar,  and  the  plaintiff 
traverses  the  point  in  bar,  which,  is  found  for  the  plaintiff;  yet,  if  he 
ifipears  not  to  have  the  possession,  the  plaintiff  shall  not  have  judg- 
ment, if  he  does  not  make  a  tide  by  his  replication.     Poph.  2. 

If  plaintiff  declares  on  possession,  (which  is  only  good  against  a  wrong- 
doer,) and  defendant  pleads  liberum  tenementum,  plaintiff  must  show  a  titie 
in  the  reptication.    Vernon  v.  Goodriche,  Str.  5. 

But  where  a  title  need  not  be  shown  to  maintain  the  action,  theve^ 
though  the  defendant  confesses  and  avoids  the  plaintiff's  title,  it  is  suffi- 
cient for  the  plaintiff  to  traverse  or  deny  the  matter  allied  by  the  de- 
fendant, without  showing  any  titie  by  his  replication.  Cro.  £1.  288. 
671.    [Goslyn  v.  Williams,  T.  5  G.     Fort  378.] 

As,  in  ejectment  or  trespass,  if  the  defendant  pleads  title  in  A.,  who 
was  disseised  by  the  plaintiff  or  his  lessor,  and  afterwards  re-entered,  . 
the  pLuntiff  may  traverse  the  disseisin,  without  making  a  title  at  large 
to  himself  or  his  lessor.     R.  Cro.  L.  891 . 

So»  if  he  pleads  titie  in  A.,  who  demised  to  the  defendant,  and  gives 
colour  to  the  plaintiff  by  a  feoffment  to  him  by  A.  which  passed  nothing 
die  plaintiff  may  traverse  the  demise  without  making  title;  for  the  bar 
by  the  colour  given  admits  possession  in  the  plaintiff,  if  there  was  not 
a  demise.    R.  Poph.  1. 

(F 14.)    When  it  shall  assign  a  breach. 

So^  in  debt  on  a  bond  for  nonperformance  of  an  award,  if  the  de- 
fendimt  pleads  no  such  award,  it  is  not  sufficient  for  the  plaintiff  in  his 
rqilication  to  show  the  award,  but  he  must  also  assign  the  breach.  R. 
1  Sand.  102.  Cro.  Eliz.  S20.  R.  Yel.  25.  Cro.  Eliz.  899.  Adm. 
Yd.  78.     R.  Yd.  152,  153.    Hob.  198. 

So,  if  the  defendant  pleads  what  is  tantamount  to  no  such  award ; 
as,  that  two  arbitrators  diid  not  make  the  fiward,  but  an  umpire  made  it. 
Semb.  Lut  529.    R.  2  Cro.  220. 

So,  in  all  cases,,  where  the  defendant's  plea  does  not  admit  a  breach. 
Sho.2U. 

So,  in  quare  tmpeditj  if  the  bishop  pleads  that  he  daims  nothing  bi:|t 
as  ordinary,  and  that  the  plaintiff  did  not  present  within  six  months, 
by  reason  of  which  he  presented  by  lapse;  and  the  plaintiff  replies 
that  he  presented  A.  within  six  months,  he  ou^ht  also  to  say  the  bishop 
rtfused  nim,  otherwise  the  disturbance  alleged  is  not  complete.     Senab. 
Hob,  198. 
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So,  Id  debt  on  a  bond  to  pav  the  chfu*ges  in  such  a  suit,  if  the  de^ 
fimdant  pleads  payment,  the  plaintiff  by  his  replication  muat  abov  a 
br^ch,  it  being  a  bond  to  do  a  collateral  act    Adm*  Lut  4S2. 

In  debt  on  bond  to  save  harmless  from  money,  plaintiiT  shall  be  obUMd 


Debt  on  bond  conditioned  to  indemnify  plaindft  from  all  chum  of  dower 
of  A.  a  widow  now  married  to  B.,  and  from  all  charees  that  may  arise  from 
such  dMm ;  plea,  that  defendant  had  indemnified  plamdff ;  replication,  that 
B.  married  A.,  and  brought  bill  in  chancery  for  arrears  of  dower,  and  thai 
pbuntf  had  answered  and  expended  8/.  lOv.  costs.  R.  good  on  special  de- 
muner.    Challener  ▼.  Walker,  P.  SI  G.  2.    1  B.  M.  574. . 

If  on  a  bond  to  pay  quasndiu  he  enjoyed  such  an  office^  the  defendant 
says  that  he  enjoyed  it  for  the  life  of  B.,  and  paid  the  wholfs  tjme; 
plaintiff  niay  reply  that  he  did  not  pay  for  that  time^  or  that  he  eqjojred 
iUddutiusj  but  then  he  ought  to  assign  a  breach  that  be  did  not  f^ff* 
R.  1.  Mod.  227. 

In  debt  on  a  bond  for  performance  of  coyenants^  if  the  defisndaftt 
pkadapeacfomuuicey  the  plaintiff  in  his  replication,  must  assign  a  breach. 
Hob*  14* 

In  debt  on  bond  to  perform  articles,  the  breach  must  be  as  particular  as 
Ihfs  covenant.    Stibbs  y,  Clough,  M.  6  G.    Str.  227. 

So»  the  breach  assigned  must  be  certain,  and  cannot  be  so  geaexal 
as  in  a  dedamtion  in  coyenant;  and  therefore  that  he  sold  to  A.  and 
others  seyeral  times  between  such  a  day  and  such  a  day,  is  not  sufficiaol 
in  a  replication.     Semb.  1  Sal.  140. 

So^  the  breach  must  be  sufficient.    Semb.  Sho.  2 IS. 

In  debt  on  bond  to  perform  award,  and  plea,  no  award ;  if  plaintiff  replies 
an  award  to  pay  16/.  10«.  and  costs,  and  thereupon  to  give  mutual  genend 
releases,  ana  assigns  for  breach  the  nonpayment  of  the  16/.  lOr.  only,  it  is 
good.    Fbx  v.  Smith,  M.  6  G.  S.    2  Wib.  267. 

Award  to  pay  4/..15f.  and  costs  in  an  inferior  court,  and  to  give  releases, 
breach  for  net  payment  of  4/.  I6s.  good ;  for  the  award  was  good  for  that, 
though  void  for  the  costs,  and  the  releases  make  final  end.  Addison  y. 
<3|ray,  H.  6  G.  S.    2  Wils.  t9S. 

Ddbt  on  bond,  conditioned  that  A.,  agent  of  a  regiment,  should  p«r  all  the 
money  he  receives  from  ihe  pimx^ster  for  the  use  of  the  regimen^  to  the 
officers  and  soldiers;  plea,  Chat  be  had  paid,  &c.  replication  that  be  bad 
receiVefl  140M«  which  hef  Had  not  paid,  is  good;  for  it  is  but  one  breach. 
CtimwalUi  V.  Savery,  P.  82  0.2.    2  B.  M.  772^ 

And  if  tbe  plaintiff  does  not  assign  a  breach,  when-he  ongfat,  it  is 
fiital  on  a  general  demurrer.    D.  Hob.  2SS.  198. 

So,  if  he  assigns  a  bad  breach. 

And  it  shall  not  be  aided  after  yerdict  R.  8  Sand.  ISO.  R.  Yel. 
15S. 

(F 15.)  When  not. 

But,  if  the  defendant  pleads  a  plea  which,  if  it  be  true,  will  go  to 

the  wbol^  there^  if  the  plaintiff  by  his  replication  denies  the  mattw 

of  the  plea,  he  need  not  show  a  breach;  as,  in  debt  on  a  bond  for 

nonpayment  after  notice  of  his  return  to  ExigUnd,  if  the  defendaat 

pleads  diat  he '  had  not  notice,  and  the  plaintiff  takes  issue  thereon, 

be  need  not  show  in  his  replication  that  he  did  not  pay.     R.  Cro. 

El.  220. 

So, 
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So»  on  alxHul  with  condition  to  redeem  a  tnortsAge,  Stc;  !F  the  de- 
fendant [rfeods  that  there  was  no  mortgage,  ana  the  issu^lis^  tiik^ 
theretm,  die  plaintiiF  need  not  show  that  it  was  not  redeemed:  "Per 
thrtej.  Cro.  EI.S99.     Yd.25.  ''  '     ' 

'  Sot  oh  ft  bond  to  perform  on  an  award,  if  the  defendant  '^T^'utls  iiM 
subikisit.  Or  other  colIaterBl  matter,  the  platntifi* may  join  isau^  thereon^ 
withouf  ^;»aning '  any  breach.  Adm.  Lut.  528.  Yel.  78.  R.,jl  ifid. 
290.   , ,        "     .  :,...: 

„  So,  if  the  defendaut  shows  an  award,  and  pleads  perfiirmaBOeofpart 
onhr,  and  issue  is  taken  thereon.     R.  S  Lev,  34v 

Ua  bond  be  oonditioited  for  performance  of  covenants  in  an'ind«io 
tare,  and  the  defendant  pleads  nOTj^j/.^rfani.     R.  I  Vent.  114.  IWSi     ' 

Or,  on  condition  to  pay  when  a  ship  returns,  and  the  defendant  idays 
itdidnotretum,  bntwaslost     R.  Carth.  116. 

'  So^  if  there  be  demurrer  to  the  replication,  as  well  as  if  issne  be 
joined  and  found  for  the  plaintiff;  as,  in  debt  on  a  bond,  with  a'  con- 
dition to  pay  if  a  ship  returns  before  such  a  day,  the  defendant  pfea& 
Ikat  It  did  not  return,  the  plaintiff  replies  that  it  dkl  return,  and  there 
it  a  demurrer  thereon,  and  R.  that  it  was  good,  without  sayitag,  tlui 
he  did  not  pay.  Per  Cur.  Pas.  2  W.  &  M.  inter  Meredith  anoAUen. 
Sbo.  148.  1  SaL  138.  and  the  case  cont.  1  Sand,  10%  '  1  Sld.'*^. 
was  denied.  R.  cont.  1  Sid.  Sia  I  Sand.  102.;  but  there  3«id. 
makes  a  quare.    R.  ace.     I  Lev.  55. 

Sc^  in  a  scire  faxias  on  a  recognizance  to  the  kin^ 
pleads  a  general  pardon,  whereby  the  recognizance  is 
plaintiff  may  reply,  without  assigning  a  breach.  R.  \ 
So,  in  d^  on  a  bond  for  pe^rmance  of  covenants 
.the  defendant  shows  the  ind^ture,  and  pleads  that  tl 
nants  therein,  the  jduntiff  upon  oyer  of  the  indenture  i 
out  assigning  any  breadi ;  tor  by  the  oyer  it  iq>pears  I 
Abb    B.  1  Sand.  317. 

(F 16.)  Miist  riot  be  double.  .  ^ 

$Oi  a  rqilication  ought  ng 
xe^BKAtAe  son  tort  demesne  a. 
.bad.  R.  S  Lev.  243.  Vid 
.  Id  debt  on  Sond  payable  2 
S2d;  plaintiff  replies  he  did  no 
after  nwUDg  the  bond,  it  is  ill. 

But,  if  the  defendant  pleads  several  mattery  as  inducement  to  his 
bar,  and  the  plaintiff  replies  to  each  matter,  though  au  answer  to.one 
■  had  been  sufficient,  yet  it  is  not  double ;  as,  m  an  action  against  an 
executor,  who  pleads  several  judgments,  and  no  assets  ultra,  if  the 
plaintiff  fpves  a  several  answer  tq  each  judgment,  it  is  not  bad.  R. 
1  Sand.  337.     But  Sand.  conL  338.     R.  ace.  2  Sand.  50. 

So,  if  the  plaintiff  by  his  replication  connterpleads  the  defosdant's 
fdea,  and  assigns  a  breach  thereon,  it  is  not  double ;  as,  if  the  defend- 
ant pleads  no  such  award,  and  the  plaintiff  rq)!ies  that  such  an  award 
was  made,  and  that  the  defendant  did  not  pay,  &c.  1  Mod.  287. 
Vide  ante,  (F  14.) 

If  the  d^ndant  pleads  that  he  enjoyed  the  office  for  the  life  of  B., 

and 
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and  paid  during  his  life;  if  the  plaintiff  replied  that  he 'enjoyed  dztOm, 
and  did  not  pay  it,  it  is  not  double.     R.  1  Mod.  227. 

If  defendant  pjeads  one  entire  qualification,  and  plaintiff  has  several  ex- 
cuses which  he  cannot  plead  entire,  he  may  plead  them  severally ;  but  if  he 
has  one  matter  which  goes  to  the  whole)  he  must  plead  it  entire  and  rely 
upon  it.    Humohreys  v.  Churchman,  T.  9  G.  2.  B.  R.  H.  289. 

The  court  will  not  give  leave  ^o  reply  double,  for  it  is  not  within  the 
statute.    Horn  v.  Scawel,  Fort.  S35.    Barnes,  363. 

(F 17.)  Must  be  certain. 

So,  a  replication  ought  to  be  certain. 

And  it  ought  to  be  more  certain  than  a  declaration.     Semb.  1  Sal. 
140. 
As  to  eertainty  in  a  declaration  and  bar,  vide  ante,  (C  17,  18,  19. 

—  E5.) 

(F 17.)  But  certainty  to  a  common  intent  is  sufficient 

But  certainty  to  a  common  intent  is  sufficient;  as,  in  trespass  for 
three  loads  of  oats,  the  defendant  justifies  for  damage  feasant  the  plain- 
ti£Preplies  that  tempore  quo  et  diu  antea  he  was  parson,  and  took  for  tithes; 
though  he  does  not  say  that  he  was  parson  at  the  time  of  the  severance, 
yet  it  shall  be  intended.     R.  Cro.  Car.  63.     Vide  ante,  (C  24.  —  E  ?•) 

So,  in  trespass,  if  the  defendant  justifies  by  a  devise  from  B.,  and 
the  plaintiff  says  that  it  descended  to  him  as  cousin  and  heir  to  B.,  and 
traverses  the  devise,  it  is  (Sufficient  without  saying,  how  cousin.  R. 
S  Cro.  86. 

In  df  bt  on  bond,  oyer  of  the  condition,  to  prosecute  error  in  the  hustmgs^ 
and  pay  damaees  and  costs,  if  judgment  amrmed;  plea,  that  the  writ  was 
prosecuted  wiui  effect,  and  judgment  not  yet  affirmea ;  replication,  that  writ 
was  noHprosid  in  the  hustings,  good,  though  it  does  not  set  forth  before 
whom  the  hustings  were  held,  nor  that  the  writ  was  returnable.  Lowfield  v. 
Satchwell,  H.  19  G.  2.    Wil8.123. 

That  defendant  has  not  paid  money  to  tRe  officers  and  soldiers  of  a  re^- 
ment,  according  to  the  several  proportions  of  their  pay,  is  sufficiently  certain. 
Comwallis  v.  Savery,  P.  32  G.  2.    2  B.  M.  772. 

That  defendant  was  attached  by  writ  of  privilege  is  sufficient,  without 
setting  forth  the  return,  for  it  refers  to  the  return  when^er  it  was.  Barnes, 
163. 

(F 18.)  De  son  tort  demesne^  when  it  shall  be  replied  gene- 
rally :  —  If  the  plea  goes  merely  in  excuse. 

If  defendant  pleads  a  plea  merely  in  excuse  of  an  injury  to  the  per- 
son, or  the  replication  of  another,  de  son  tort  demesne  sans  tiel  cause  h 
a  proper  replication.     8  Co.  67.  a.  Crogate. 

As,  in  an  action  of  trespass  for  an  assault  and  battery,  if  the  defend- 
ant pleads  son  assefult  demesne.    8  Co.  67.  a. 

Or,  that  the  plaintiff  entered  upon  his  possession,  and  he  nwUitir 
tnanus  imposuit^  and  if  he  has  damage  it  was  on  his  ovm  aiteaulu  R. 
Latch,  128.  221. 

So,  in  trespass  for  false  imprisonment,  if  the  defendant  pleads  tiiat 
the  plaintiff  broke  ihe  peace,  and  he  being  a  constable,  and  presenty 
took  him  to  carry  him  to  a  justice  of  the  peace.    Bro.  de  son  lorty  18. 

Or, 
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t)r,  that  he  being  a  constable,  took  him'  being  a  vagrant.  Bro.  de 
9on  Tort,  20. 

Or>  on  hue  and  cry  for  a  robbery.     Bro.  de  son  Tori,  39. 

Or,  that  he  restrained  the  plaintiiF,  being  a  lunatic.     Bra  de  son" 
Tort,  44.  51. 

That  he  being  rector  and  the  tithes  severed,  the  plainti£P*would  have 
carried  them  away,  and  in  defence  of  his  tithes  molliter  manus  imposuit, 
4c.     R.  2  Cro.  224.     Yel.  157. 

So,  in  an  action  on  the  case  for  defamation,  if  the  defendant  excuses 
himself  by  hue  and  cry.     8  Co.  67.  a. 

The  replication  de  injurid  is  only  allowed  where  an  excuse  is  offered  for 
personal  injuries,  and  not  even  then,  if  the  excuse  relates  to  any  interest  in 
land,  or  is  founded  on  a  commandment.     1  B.  &  P.  76. 

(F 19.)  Or  justifies  by  matter  of  fact. 

So,  if  the  defendant  by  plea  makes  a  justification,  which  consists 
wholly  of  matter  of  fact,  de  son  tort  demesne  generally,  is  a  good  repli- 
cation ;  as,  in  &lse  imprisonment,  if  the  defendant  justifies  oy  process 
out  of  the  admiralty,  hundred,  or  county  court,  or  otlier  court  not 
of  record.     8  Co.  67.  a. 

In  an  action  for  words,  if  the  defendant  justifies,  by  reason  of  a  rob- 
bery by  the  plaintifil     8  Leo.  103.     1  Saund.  243. 

In  an  action  for  a  conspiracy,  if  the  defendant  justifies  for  suspicion 
of  felony,  on  which  the  defendant  was  bound  by  a  justice  of  peace  to 
prosecute.     Win.  Ent.  108.     Vide  £nt.  147. 

In  trespass,  if  the  defendant  justifies  the  taking  for  a  heriot.  Bro. 
deson  Tort,  5.  10. 

Or,  for  estovers. 

In  replevin,  if  tlie  defendant  avows  for  the  penalty  of  a  bye  Jaw  maile 
witliin  the  manor  according  to  die  custom.  11.  3  Lev.  48.  Lev.  £nt# 
156.  4 

So,  by  the  st.  43  £1. 2.  in  rq>levin,  if  the  defendant  avows  for  a  dis- 
tress for  tlie  poor's  rate. 

So)  though  in  the  plea  a  matter  of  record  or  title  be  alleged  as  induce- 
ment to  the  plea.     Vide  post,  (F.  20,  21.) 

The  replication  de  injurid  puts  in  issue  all  the  matters,  but  nothing  else, 
contained  in  the  plea.    2  Blk.  1165.    3  Burr.  1385^ 

(F20.)    When  it  is  not  a  good  repUcation  generally:  —  If 
matter  of  record  be  mixed  with  the  fact. 

But  sans  tiel  cause  goes  to  die  whole  plea;  and  therefore,  where  the 
defendant  justifies  by  matter  of  record  as  weJl  as  matter  of  fact,  de  son 
tort  senerajlvy  is  not  a  good  r^lication,  for  th«n  the  matter  of  record 
will  be  put  m  issue ;  but  he  ought  to  say  de  son  tort,  Sfc.  and  traverse 
the  matter  of  fact;  as,  in  false  imprisonment,  if  the  ddendant  justifies 
by  a  capitis  to  the  sheriff  and  a  warrant  to  him,  the  plfuntiff  ought  not 
to  reply  de  son  tort,  without  traversing  the  warrant  8  Co.  67.  a.  R. 
3  Lev.  65. 

So,  in  an  action  for  words,  if  the  defendant  justifies  by  reason  of 
perjury  in  a  court  of  record,  it  is  not  a  good  replication  without  a 
traverse.     Semb.  2  Leo.  81.  102. 
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In  trespass,  if  the  defendant  justifies  by  a.  process  out  of  an  inferior 
court  of  record.     Semb.  Hard.  6. 

So,  if  the  defendant  justifies  by  the  custom  of  a  manor ;  de  son  iortf 
Sfc.  generally,  is  not  a  good  tepUcation,  but  it  ought  to  tniTerse  the 
custom.     R.  Hob.  76.     Cont.  per  three  J.     Lev.  ace.  49. 

Yet,  where  the  defendant  justifies  by  eustom  of  foldage,  de  wn  tori 
is  a  good  replication*     Kit.  22S.  a. 

And  if  the  matter  of  record  be  <Hily  indttcenient  to  the  plea,  de  son 
tort,  Sfc.  may  be  rq>Iied  generally ;  as,  in  trespass,  if  the  defendant 
pleads  a  presentment  in  a  swainmote-court,  and  that  he^  as  forester^ 
requested  him  to  answer,  and  because  the  plaintiff  refused,  he  took 
him ;  de  son  tort,  /fft.  is  a  good  replication ;  for  the  presentment  is  only 
inducement.    D.  2  Leo.  81. 

(F  SI.)   If  the  defendant  claims  an  interest  in  or  out  of  the 

land« 

Soy  if  the  defendant  in  his  own  right  claims  any  interest  in  the  land, 
de  son  tort,  Sfc.  generally,  is  not  a  ^od  replication.  8  Co.  67.  a.  R» 
2  Sand.  295.     1  Ley.  307. 

So,  if  he  claims  an  interest  out  of  the  land :  as  common,  R.  8  Cow 
67.  a. 

Or,  rent     8  Co.  67.  a. 

Or,  a  way  or  passage  over  the  land.     8  Co.  67.  a.     R.  2  Cio.  599. 

Or,  trees  cut  down  on  the  land.     R.  Cro.  El.  539. 

So,  if  he  claims,  as  servant  to  another,  any  interest  in  or  issuing  out 
of  the  land,  &c. ;  it  is  not  a  good  replication,  without  trarersing  the 
command,  where  this  appears  to  be  material.     8  Co.  67.  a. 

And  so  it  seems  to  be  intended.     Cro.  £1. 14.  540. 

And*  therefore,  in  replevin,  if  the  defendant,  as  bailiff,  avows  for 
damage  feasant,  and  the  plaintiff  pleads  that  A.  was  seised  of  two  parts, 
and  by  his  licence  he  put  his  cattle  there,  de  son  tort,  generally,  is  not 
a  good  rejoinder.     R.  on  Demurrer.     Cro.  El.  812. 

So,  if  the  plaintiff  makes  title  in  his  declaration,  and  the  defendant 
pleads  a  title  in  avoidance  of  the  cause  of  action,  or  in  deBlniction  of 
the  plaintiff's  tide ;  d^  son  tort,  S;c.  is  not  good  without  a  traverse ;  as, 
in  trespass  for  taking  his  servant,  if  the  defendant  pleads  that  the 
fether  of  the  servant  held  of  him  in  chivalry,  &c.,  and  he  took  hua 
as  his  ward ;  de  son  tort,  ^c.  is  not  good  without  a  traverse  of  tlie 
seigniory.    D.  Yel.  158.     1  Brownl.  215. 

So,  in  trespass,  if  the  defendant  makes  title  by  devise;  de  son  tort^ 
^c,  is  not  a  good  replication.     R.  1  Lev.  307. 

To  an  action  of  trespass,  for  taking  and  impoundine  a  gelding,  the  defend- 
ant pleaded  that  the  locus  in  quo  was  called  W.,  of  which  the  bailift  and 
burgesses  of  S.  were  seised  in  fee,  and  that  tlie  defendant  as  their  servaot, 
and  by  their  command,  took  the  cattle  dami^e  feasant.  To  this  tiie  plaintfiT 
replied  deson  torty  generally ;  and  judgment  was  given  for  itte  defendant  <m 
demurrer.  Cockerel  v.  Armstrong,  C.  P.  T.  llOeo.2.  (Com.  582^ 
WUles,  99.  S.  C. 

When  defi^ndant  in  an  action  of  trespass,  justifies  in  his  plea  takiqg  the 
goods  as  a  distress  for  rent,  the  plaintiff  m  his  replication  must  either  adaut 
or  deny  the  rent  in  arrear ;  repljrmg  de  injuria  su^,  is  bad.  Cooper  v.  Monke, 
C.  P.   H.  11  Geo.  2.    Wille8,52. 
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Yet,  if  the  title  alleged  be  only  inducement ;  de  sofi  tort^  S^c.  may  be 
ir^died  generally;  as,  in  battery,  if  the  defendant  plaids  that  he  was 
s^sed  in  fee  of  a  dose,  and  had  cut  his  corn,  and  the  plaiotiff  came  to 
take  away  his  corn,  and  he  in  defence,  &c. ;  de  son  tortf  S^c.  is  a  good 
replication.     R.  Yel.  157.    R.  Latch,  221.     1  Brownl.  215. 

This  replication  is  bad  when  it  puts  several  distinct  matters  in  issue. 
Cooper  T.  Monke,  C.  P.  H.  1 1  Geo.  2.  Willes,  52.  Cockerel  v.  Arm- 
strong, a  P.  T.  11  Geo.  2.  (Com.  582.)  Willes,  99.  S.  a  BeUv.War- 
dell,  C.  P.  E.  13  Geo.  2.    Willes,  202. 

(F  22.)  If  the  defendant  claims  by  authority  from  the  plaintiff 

himself. 

£kH  if  the  defendant  justifies  by  auihiority  derived  mediately  or  imme- 
diately from  the  plaintiff,  though  he  claims  no  interest,  yet  de  son  tcni^ 
S^c.  generally,  is  not  a  good  replication.     8  Co.  67.  a. 

As,  by  die  licence  or  command  of  the  plaintiff.     Kit.  221.  b. 

(F  23.)    Or,  by  authority  of  law. 

So,  if  the  defendant  justifies  by  authority  of  law;  as,  to  view  waste. 
8  Co.  67.  b. 

So^  if  he  justifies  by  statute ;  as,  where  the  defendant  justified  4he 
cuttii^  of  leather  as  a  searcher  by  the  st  1  Jac.  1.  22.  Semb.  2  Rol. 
694.  \.  10. 

•But  it  was  replied.    Bro.  Vad.  435. 

(F  24.)     How  it  shall  be  pleaded. 

If  a  man  pleads  de  injuria  sua  propria^  without  saying  absque  tali 
causOj  it  is  bad.     Semb.  2  Cro.  599.     R.  1  Rol.  47. 

But  dns  shall  be  aided  after  verdict.  D.  1  Vent  70.  Semb.  cont. 
1  Sid.  341.     Hard.  40. 

So,  if  the  defendant  pleads  de  injuria  sua  propria  aSsque  hoc  quod  runt 
est  adpabilisy  or  nothing  in  arrear,  &c.;  it  will  be  bad  on  a  special  demur- 
rer ;  for  it  is  a  firivolous  introduction  to  the  general  issue.  R.  Sal. 
583. 

But,  de  son  tort  absque  tali  voarranto^  where  the  defendant  justifies  by 
warrant,  seems  good.     Lut  1460. 

And  de  son  tort  to  several  pleas,  is  good ;  for  absque  tali  causa  refers 
to  all.     R.  1  Leo.  124. 

So,  if  the  plaintiff  replies,  de  son  tort^  &c.  generally,  when  be  ought 
not,  there  shall  be  a  repleader. 

And  de  son  tort  generally,  when  he  ought  npt,  will  be  aided  after 
verdict  by  the  statute  of  jeofails;  for  it  is  form  only.  R.  Hob.  76.  R. 
Ray.  50.     R.  1  Brownl.  200. 

X  et,  it  was  held  bad  on  a  general  demurrer.     3  Lev.  65. 

So,  if  the  plaintiff  replies  specially,  and  does  not  say,  de  son  torty  &c. 
where  he  ought,  it  shall  be  aided  after  verdict  by  the  st.  32  H.  8.  30. 
R.  1  Sid.  445.     1  Veot  70. 

(F  25.)  Replication  bad  in  part,  is  bad  for  the  whole. 

An  entire  replication  bad  in  part,  is  bad  for  the  whde ;  as,  in  an  ao- 
ticMi  on  indebitatus  assumpsit  and  insiwud  computassety  iS  the  defendant 
pleads  tiie  statute  of  limitations,  and  the  plaintiff  replies,  that  the  money 

M  2  in 


164  PLEADER. 

in  the  several  assumpsits  are  due  in  trade,  as  niercliants;  if  this  shoulcl 
be  good  as  to  the  insinad  coTnputasset^  yet  being  bad  as  to  the  indebitatus 
assumpsit^  it  is  bad  for  the  whole.     Semb.  2  Sand.  127.     Vide  1  T.  R. 
40. 

But  this  rule  cannot  apply  to  any  case  where  the  objection  is  merely  on 
account  of  surplusage ;  therefore  where  the  replication  states  matter  suffi* 
cient  for  the  plaintiff  to  maintain  his  action,  though  it  state  something  after- 
wards which  is  inaccurate,  the  whole  is  not  vitiated.    S  T.  R.  ^74% 

(G)  Cratoeree. 

(G  1.)  By  what  words  it  shall  be. 

The  proper  words  of  a  traverse  are,  "without this,"  or,  absqiwhoc, 
1  Sand.  22. 

But  words  equipollent  are  sufficient ;  and  therefore  a  traverse  by  the 
words,  et  nouy  is  sufficient;  as,  if  the  defendant  pleads  that  A.  was  taken 
by  a  warrant  returnable  die  S.  post  Oct.  pur.  et  fwn  virtute  warranti  re-- 
torn,  die  V.  is  a  good  traverse  of  a  waiTant  returnable^  die  V.     R. 

1  Sand.  22.      1  Lev.  192. 

So,  if  a  replication  be  de  son  tori  absqtietali  warranto^  seems  good, 
though  it  does  not  say  expressly  absque  hoc  that  diere  was  such  a  war- 
rant    Lut.  1460. 

So,  if  there  be  a  traverse  of  the  matter  alleged  by  the  otiier  party, 
without  saying  modo  et  fonma  prout^  &c. ;  it   will  be  well.     Semb. 

2  Leo.  5. 

^  Yet,  a  traverse  ought  to  be  by  express  words  and  not  argumentative; 
as,  if  he  traverses  absque  hoc  quod  intravit  et  sic  se  intrusit.     Yel.  1 70. 

If  a  traverse  be  absque  hoc  quod  est  cidpabilis  aliter  aut  alio  modo;  this 
does  not  extend  to  the  time  but  only  to  the  matter  of  fact.  Lut. 
1457. 

A  traverse  ought  not  to  conclude  to  the  country ;  for  it  is  in  the  ne- 
gative.   R.  3  Mod.  203. 

(G  2.)  When  necessary. 

Generally  matter  of  fact  expressly  alleged  in  the  count  or  bar,  if  it  is 
riot  confessed  or  avoided,  must  be  traversed ;  as,  in  trover,  if  the  defend- 
ant justifies  by  seizure  as  a  waif,  he  must  traverse  the  conversion. 
R.  Mod.  57^,     J^er  two  J.      Cro.  El.  693. 

In  replevin,  if  the  defendant  claims  common  in  six  acres,  and  the 
plaintiff  alleges,  that  he  had  common  in  forty  acres,  he  must  traverse 
that  he  had  common  in  six  acres  only ;  for  it  cannot  be  intended  the 
same  common.     R.  1  Leo.  44. 

So,  in  debt  for  rent  upon  a  lease  often  acres,  if  tlie  defendant  says, 
that  he  leased  the  ten  acres,  and  also  a  rectory,  &c. ;  he  must  traverse  a 
lease  often  acres  only.     1  Leo.  44. 

So,  in  an  action  upon  the  case  that  the  defendant  overcharged  a  ware- 
house, by  means  whereof  it  fell ;  if  the  defendant  pleads  that  it  was 
ruinous  and  therefore  it  fell,  he  must  traverse  that  it  wa^pvercharged. 
Per  two  J.  Manwood  cont  Cro.  El.  285.  ^'* 

So^  in  trespass  for  the  taking  of  four  pigs  distrained,  one  after 
impounding,  the  others  before ;  if  the  defendant  pleads  tender  of 
amends,  he  must  traverse  the  impounding;  for  a  tender  afterwards  is 
too  late.     R.  Lut  1262. 

So, 
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So,'  iTthe  defendani  justifies  the  publication  of  a  libel  to  A.,  one  of 
those  to  whom  be  is  charged  to  have  published  a  libel,  he  ought  to  tra- : 
verse  all  others  to  whom  he  is  charged  to  have  published  it    K.  1  Lev. 
241.       . 

So^  in  trespass,  if  defendant  justifies  at  another  place  than  is  laid  in  the. 
declaration,  a   traverse  is  necessary.    Benjamin  v.  Howell,   M.   18  G.  2. 
lWil8.81. 

So,  if  the  defendant  makes  a  local  justification,  he  ought  tp  traverse 
all  places  except  that  to  which  the  justification  extends;  as,  if  he  justi- 
fies as  sherifT,  he  must  traverse  all  places  except  his  own  county.  2  Cro. '  * 
372.     R.  Cro.  El.  SO*. 

If  he  justifies  a  trespass  by  a  release,  &c.  at  a  day  precedent,  he 
must  traverse  all  times  after.     1  Sal.  222. 

If  he  justifies  aS(  constable,  he  must  traverse  all  places  but  his  own 
vUl.     Co.  Lit.  282.  b. 

If,  as  other  oflieer,  all  places  but  those  within  his  authority.  Sav. 
25.  57. 

If  he  justifies  a  distress  for  damage  feasant,  in  A.  he  must  traverse 
all  other  places.     Co.  Lit  282.  b.     II.  Cro.  El.  705. 

Or,  a  distress  for  rent,  he  must  traverse  all  places  not  demised.  R. 
1  Sid.  293,  294. 

So,  if  he  justifies  by  moUiter  manus  imposidt  for  entering  his  house  iii 
A.,  he  must  traverse  all  other  places.  R.  Cro.  £1.  705.  1  Rol.  19. 
R.Lutl437. 

So,  if  he  justifies  by  process  out  of  an  inferior  court,  he  ought  to 
traverse  all  places  out  o  f  their  jurisdiction.  Semb.  I  Rol.  264,  265. 
Lut.  1563. 

So,  if  he  justifies  by  process,  &c.  he  ought  to  traverse  all  times  be^ 
fore  the  testCy  and  aiier  the  return.     R.  1  llol.  406. 

If  he  justifies  as  sheriil^  &c.  he  ought  to  traverse  all  times  before 
his  office  or  since.     R.  1  Lev.  216. 

And  such  justification  must  not  be  larger  or  narrower.  Vide  post, 
(G  15,  16.) 

And,  if  the  place  or  time  is  not  materia],  the  justification  must  be 
in  the  place  and  on  the  day  alleged  in  the  declaration.  Vide  post, 
(G  12.) 

So,  if  a  man  makes  title  by  feoffment,  and  the  other  pleads  a  prior 
feoffment,  he  ought  to  traverse  the  last     Vide  post,  (G  3.) 

Or,  by  gnint  of  a  copyhold,  and  the  other  pleads  that  the  manor 
came,  by  reason  of  the  vacancy  of  a  bishopric,  &c.  to  the  hands  of  the 
king,  who  made  a  prior  grant  to  him,  he  must  traverse  the  last  grant 
by  a  copy ;  for  he  luis  not  confessed  seisin  in  him  who  made  the  last 
grant  apd  avoided  it     R.  Cro.  El.  754.     Vide  post,  (G  3.) 

If  the  defendant  avows  for  rent  granted  by  A.  seisea  in  fee,  and  the 
plaintiff  says  that  A;,  was  seised  in  tail  and  died,  and  the  land  de- 
scended to  him,  he  must  traverse  the  seisin  in  fee.  Semb.  Dy.  312.  b*. 
If  the  plaintiff  counts  that  A.  seised  in  fee  demised  for  years,  &c. 
and  the  defendant  pleads  that  before  the  seisin  of  A.,  B.  beuig  seised, 
devised  to  him  in  tail,  and  that  he  was  seised  till  A.  disseised  nim  and 
leased,  &c. ;  if  the  plaintiff  says  that  the  defendant  afterwards  levied  a. 
fine  to  A.  he  ought  to  traverse  the  disseisin.     R.  Jon.  402. 
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S09  if  the  plaintiff  alleges  a  seisin  in  fee,  and  the  defendant  shows 
that  he  had  a  conditional  fee,  he  must  traverse  the  sdsin  in  fee  aBeged ; 
for  it  would  be  intended  an  absolute  fee.     R.  Yd.  140. 

So,  if  the  plaintiff  alleges  seisin  dll  A.  died  without  issue,  and  the 
defendant  confesses  an  estate  till  B.  died  without  issue,  he  roust  tra- 
verse the  estate  alleged  by  the  plauitiff ;  for  they  are  different  estates* 
R.  Yel.  140. 

So,  if  the  plaintiff  counts  of  an  estate  to  him  and  his  heirs  malet 
and  the  defendant  of  one  to  him  and  his  heirs  female,  he  must  traverse 
the  first  estate  surmised  by  the  plaintiff.     Yel.  141. 

So,  if  the  plaintiff  claims  by  prescription,  and  the  defendant  con- 
fesses a  title  by  deed,  he  must  traverse  the  prescription.     Yd.  141. 

So,  if  the  plaintiff  claims  a  seisin  in  fee,  (which  shall  be  intended 
in  possession,)  and  the  defendant  entitles  himself  to  a  lease  prior  U> 
the  plaintiff 's  seisin,  (by  which  it  appears  he  had  a  fee  only  in  rever- 
sion,) he  must  traverse  the  seisin  of  the  plaintiff  in  fee.  Per  two  J. 
Cro.  cont.     Cro.  Car.  S24.     S  Mod.  319. 

If  the  plaintiff  declares  on  a  demise  of  two  chambers,  and  the  de- 
fendant pleads  a  demise  of  two  chambers  and  another  room  and  entry 
therein,  he  must  traverse  the  demise  of  the  two  chambers  only.  R* 
but  Sand,  thought  that  the  traverse  would  be  more  proper  oh  the  part 
of  the  plaintiff.     1  Sand.  207.     Ray.  170.     1  Lev.  263. 

So,  m  detinue  of  a  chest  with  charters,  if  the  defendant  pleads  de- 
livery of  a  box  with  charters  as  a  pledge,  he  must  traverse  the  detinue 
of  a  chest. 

In  discdi  agunst  an  attorney  for  appearing  without  warrant,  who 
pleads  that  he  appeared  only  for  another  defendant  from  whom  he  had 
a  warrant,  he  must  traverse  the  cooitiu     R.  Dy.  361.  b. 

If  the  defendant  says  that  A.  being  seised  demised  to  him,  and  the 
plaintiff  replies  that  A.  before  enfeofira  him,  he  must  traverse  the  de- 
mise, except  where  he  adds  an  entry  and  demise^  and  afterwards  a 
re-entry.    Cro.  El.  754. 

So,  if  the  defendant  confesses  and  avoids  the  matter  of  the  count, 
&C.  only  by  argument,  he  must  traverse :  as  in  debt  against  an  ex- 
ecutor, who  pleads  that  he  is  administrator,  he  must  traverse  admi- 
nistration as  executor.     Kit  229.  b. 

In  debt  against  an  administrator,  who  pleads  that  he  is  executcN",  he 
must  traverse  the  dying  intestate.     Kit  229.  a. 

In  an  action  upon  the  statute  of  labourers,  and  count  that  the  de- 
fendant was  a  vagrant  and  refused  to  serve ;  if  the  defendant  pleads 
that  he  was  in  the  service  of  A.,  he  ought  to  traverse ;  without  tibis 
that  he  is  a  vagrant     Kit  229.  a. 

In  partition,  if  the  defendant  pleads  that  he  is  sole  seised^  he  must 
traverse  that  he  holds  pro  indiviso.     Kit  229.  b. 

In  tre^>ass,  the  defendant  pleads  a  lease  granted  by  the  master  and 
fellows  01  a  college;  if  the  plaintiff  replies  that  at  the  time  of  the  de- 
mise ailqped  there  were  no  fellows,  he  must  traverse  absjue  hoc  that 
die  masttr  and  fellows  demi&ed.     Kit  229.  b. 

If  the  defendant  >^]^S^  seisin  of  a  manor,  and  thereon  justifies  for 
a  herioty  if  the  plaintiff  rqplies  that  B.  was  jointly  seised  widi  him,  he 
must  traverse  tisqm  hoc  that  defendant  was  sole  seised.     R.  2  Mod.  60. 
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If  the  defendant  alleges  seisin  in  him  of  a  manor  and  a  fine  levied, 
ond  the  plaintiff  replies  that  he  himself  was  and  still  is  seised,  he  must 
traverse  the  defendant's  seisin  at  the  time  of  the  fine.  R.  1  Leo.  77. 
1  And.  166.     Sav.  86. 

If  he  allies  seisin  in  A.,  by  whose  command  he  took  damage  fea- 
sant, and  the  plaintiff  allc^;es  that  Uie  fiither  of  A.  was  seised  and 
leased  for  life  to  B.,  under  whom  he  claims,  he  must  traverse  the 
seisin  of  A.  at  the  ttsie  of  the  taking.  Dub.  3  Mo^L  318.  R.  Carth. 
165. 

If  the  defendant  allies  seisin  in  A.,  who  devised  to  his  father  in 
tail,  who  .died  seised,  and  diat  defendant  entered  and  was  seised  till 
disseised  by.  the  plaintiff ;  if  the  plaintiff  confesses  the  seisin  and  de- 
vise^ but  pleads  a  recovery  and  conveyance  to  himself,  he  must  trar 
verse  the  disseisin.     R.  Cro.  Car.  494*.    Jon.  402: 

If  he  alleges  seisin  in  A.,  and  a  demise  and  grant  of  the  reversion 
to  the  plaintifi^  to  which  the  plaintiff  confesses  seisin  of  a  moiety  by 
A.,  and  a  demise  and  grant  to  the  plaintiff,  who  granted  to  the  owner 
of  the  other  moiety,  he  must  traverse  that  A.  was  seised  of  the  whole 
at  the  time  of  the  demise. 

So^  though  the  matter  of  the  count  or  bar  be  confessed  and  avoided 
by  the  plea  in  the  affirmative^  he  ought  to  traverse  in  the  negative, 
otherwise  there  can  be  no  issue.    Vide  post,  (R  3.) 

As,  in  trespass  for  taking  six  beasts,  the  defendant  justifies  the 
taking  by  agreement,  the  plamtiff  replies  that  they  were  other  six,  he 
must  traverse  in  the  negative;  without  this  that  he  took  the  same  six. 
Kit  229.  a. 

In  debt  on  a  bond  dated  2d  April,  andp*fmo  deliberat.  2d  May,  the 
defendant  pleads  a  release  9th  April,  and  that  the  bond  was  delivered 
^d  April,  he  must  traverse  absque  hoc  that  it  was  primo  deliberat. 
2d  May.     Kit.  229.  b. 

In  debt  on  a  bond  conditioned  to  deliver  an  inventory  6(  all  the 
goods  of  B.,  the  defendant  says  that  he  delivered  an  inventory  of  such 
goods  which  are  all,  the  pUiintiff  replies  tliat  B.  had  such  other 
mods ;  he  must  traverse  'that  those  named  by  the  defendant  are  all. 
K.  Dal.  52. 

So,  in  all  cases  the  replication  must  confess  and  avoid  the  bar,  or 
traverse  it,  except  where  it  is  matter  of  law,  supposal,  or  matter  that 
cannot  be  tried.     1  And.  166.     1  Leo.  77. 

If  plaintiff  in  his  replication  makes  several  averments,  which  the  de- 
fendant does  not  traverse  in  his  rejoinder,  to  which  plaintiff  demurs,  judg- 
ment shaJl  be  for  plaintiff;  for  whatever  is  materially  alleged  roust  be  tra- 
versed, or  it  is  always  taken  to  be  admitted.      Nicholson  v.  Simpson,  P. 

6  6.    Str.297.    Fort.  356. 

If  a  custom  is  pleaded,  and  pluntiff  repUes  another  custom  .repugnant  to 
it.    Kenchin  V.  Knight,  M.  2S  G.  2.    lWils.25S. 

In  an  action  of  trespass,  the  defi^dant  pleaded  that  an  ancient  messuage 
and  twelve  acres  of  lana  were  immemorially  parcel  and  a  customary  tenement 
<xf  the  manor  of  A. ;  and  that  diere  is  a  custom  in  the  manor  that,  from 
time  whereof,  &c.  the  customary  tenant  of  the  said  customary  tenement, 
for  all  the  time  aforesaid,  has  had  right  of  common,  &c.  The  plaintiff  in. 
his  replication  traversed  the  custom,  and  was  admitted  upon  the  trial  to 
prove  that  the  messuage  was  built  within  twenty  years,  and  not  upon  the 
site  of  an  ancient  house,  though  die  replication  seemed  to  admit  the  an- 
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tiquity  of  the  tenement.       Dunstan  v.  Tresider,    B.  R.  M.  33  Geo^  ^ 
5  T.  K.  2. 

(G  3.)  When  not  necessary :  —  If  the  party  confess  and 

avoid. 

But,  generally,  if  the  matter  of  the  count  or  bar  be  confessed  and 
avoided}  a  traverse  is  not  necessary ;  as,  if  the  defendant  Justifies  as 
assignee  of  a  term  for  years  of  A^  if  the  plaintiff  claims  by  a  prior 
assignment  from  A.  of  the  same  term,  he  need  not  traverse  tne  assign- 
ment to  the  defendant,  for  he  has  confessed  and  avoided  it;  for  after 
the  assignment  to  the  plaintiff,  A.  could  not  assign  to  the  defendant. 
R.  Mo.  551.  Cro.  El.  650.  Per  two  J.  three  cont  Ow.  142.  R. 
per  three  J.    6  Co.  24.  b.     R.  Mo.  557.     Dub.  2  Vent.  212. 

So,  if  a  man  claims  a  copyhold,  and  the  other  party  claims  by  a 
prior  grant,  he  need  not  traverse  tlie  subsequent  grant,  but  the  tra- 
verse must  be  of  the  prior  grant  R.  2  Cro.  299.  Yel.  22 1 .  2  BuL  I . 
Vide  ante,  (G  2.) 

So,  if  a  man  claims  by  patent,  the  other  who  has  a  prior  patent 
need  not  traverse  the  last  patent,  though  it  be  not  fully  avoided ;  for  by 
possibility  the  king  might  have  a  new  tide  after  the  first,  and  before 
the  subsequent  grant.     Per  three  J.     Cro.  Car.  581* 

So,  if  the  defendant  pleads  that  the  plaintiff  abated  after  the  death 
of  A.,  and  the  plaintiff  replies  that  A.  devised  to  him,  he  need  not 
traverse  die  abatement     R.  Yel.  151.     Vide  Lut  1558. 

Yet  if  the  feoffment  of  A.  be  pleaded,  and  the  other  pleads  a  prior 
feoftment  from  A.,  he  must  traverse  the  last  feoffment;  for  possibly 
A.  might  gain  a  new  estate  by  disseisin  after  the  first  feoffinent  Dy. 
171.  Cro.  El.  650.  6  Co.  25.  a.  R.  2  Cro.  68 1 .  R.  Cro.  El .  SO. 
Vide  ante,  (G2.) 

So,  if  there  be  a  suggestion  in  prohibidon  of  a  perpetual  unity,  if 
the  defendant  shows  that  the  abbey  was  founded  within  Ume  of  me- 
mory, he  need  not  traverse  the   prescription,    for   it  is   sufBciendy 
avoided.     R.  Yel.  31. 

Otherwise,  if  the  land  was  in  the  hands  of  ftumers ;  for  then  the 
prescription  must  be  traversed.     R.  Yel.  SI. 

So^  in  quare  impedit^  if  the  plaintiff  counts  that  A.  being  seised  in 
fee,  presented  B.,  and  granted  the  next  avoidance  to  him,  8cc. ;  and 
the  defendant  pleads  that  A.  being  seised  in  fee  enfeoflfed  others  to  the 
use  of  himself  for  the  life  of  C,  and  then  granted  the  next  avoidance, 
and  that  C.  died,  he  need  not  traverse  the  seisin  in  fee  at  the  dme  of 
the  grant,  for  he  has  confessed  and  avoided  it     Dub.  Hob.  102. 

So,  in  a  scire  facias  against  tertenants,  who  plead  that  the  cognisor 
and  others  were  joindy  seised,  and  the  a^isor  died,  hc^  .if  the  plam* 
tiff  replies  a  bargain  and  sale,  this  avoids  the  joint  seisin ;  and  there* 
fore  it  need  not  be  traversed.     R.  2  Sand.  28. 

So,  in  avowry  by  distress  for  rent  of  a  third  part,  if  the  plaintiff  in 
barenddes  himself  to  the  other  two  parts  in  common,  he  need  not 
traverse  the  taking  in  the  third  part  only ;  for  he  has  confessed  and 
avoided.     R.  2  Vent  228.  383. 

If  the  defendant  iustifies  imprisonment  by  the  sheriff's  warrant  upou 
a  capias^  and  that  the  plaintifi'  escaped,  whereon  he  by  the  same  war- 
rant 
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rant  retook  him,  if  the  plaintiff  replies 'he  escaped  with  the  sheriff's 
consent,  he  need  not  traverse  the  second  taking.     R.  1  Brownl.  197. 

Yet^  if  there  be  not  a  full  confession  and  avoidance,  there  may  be  & 
Inverse,  though  it  is  not  necessary ;  as,  in  replevin,  if  the  defendant 
avows  a  distress  in  two  parts  of  the  land,  and  the  plaintiff  makes  title 
to  a  fourth  of  the  third  part,  if  tlie  avowant  conveys  to  him  the  two 
parts  also,  he  may  traverse  that  he  was  seised  of  the  fourth  only. 
R.  Hob.  80. 

So,  in  juare  impeditj  the  plaintiff  counts  of  a  grant  of  A.  seised  in 
fee,  the  defendant  shows  that  be  was  seised  only  pur  outer  vie ;  yet  he 
may  traverse  the  seisin  in  fee.     Semb.  Hob.  lOS.     Mo.  869. 

And  to  add  a  traverse  is  the  surest  way.    D«  Mo.  869. 

(G  4.)  If  he  justify  the  whole  action. 

So,  if  he  Justifies  the  whole  fact,  a  traverse  is  not  necessary;  as,  in 
battery,  if  the  defendant  justifies  by  casualty,  he  need  not  traverse 
aUler  out  alio  tnodo.     D.  Mo.  864*.     Cro.  £1.  667. 

If  in  trespass  for  taking  and  detaining  cattle  at  A.,  defendant  justifies 
for  damage  feasant  at  B.,  and  that  he  impounded  at  A.,  he  deed  not  traverse. 
Rylcy  V.  Parkhurst,  T.  21  &  22  G.  52.  1  Wil8.219. 

(G  5.)  If  it  be  a  matter  of  law. 

So,  if  a  man  alleges  matter  of  law  in  bar  or  avoidance  of  another's 
tide,  a  traverse  is  not  necessary ;  as,  in  ejtetment,  if  the  d^ndant 
pleads  a  fine  to  tlie  king  and  his  heirs  male  of  his  body,  whereby  the 
king  entered  and  was  seised  in  tail,  if  the  plaintiff  confesses  the  fine^ 
and  says  the  king  entered  and  was  seised  in  fee,  there  need  not  be  a 
traverse  of  the  seisin  in  tail;  for  it  is  matter  of  law.  R.  PI.  Com* 
230.  b. 

So,  in  trover,  if  the  defendant  plead  a  seizure ;  as,  prisage,  to  the 
king's  use,  there  is  no  need  to  traverse  the  convei^ion ;  for  he  con- 
fesses the  seizure ;  and. whether  it  be  a  conversion  is  matter  of  law. 
R.  Yel.200. 

So^  in  trespass,  if  the  defendant  pleads  a  sale  in  the  market,  he  need 
not  traverse  the  plaintiff's  property.     5  H.  7.  14.  a. 

So,  if  he  plead  seisure;  as,. a  waife  or  wreck.     Ibid. 

So,  to  an  avowry  for  rent  by  prescription,  if  the  defendant  pleads 
unity  of  possession,  there  is  no  need  to  traverse  the  prescription ;  for 
it  is  matter  of  law  whether  uni^  extinguishes  it.     Ibid. 

So,  if  the  defendant  pleads  tnat  the  plaintilt'and  his  blood  have  been 
villains  time  whereof,  &c.  the  plaintiff  replies  that  he  is  a  bastard,  he 
need  not  traverse  the  prescripdon.     Ibid. 

So,  in  quare  impedii,  if  the  plaintiff  alleges  seisin  in  king  Edward^ 
and  that  he  died  seise^,  and  the  rectorv  descended,  &c. ;  if  the  de- 
fendant pleads  an  appropriation  by  king  Ldward,  he  need  ^ot  traverse 
the  dying  seised.     R.  PI.  Com.  496.  a. 

Yet  matter  of  law,  when  connected  with  fact,  may  be  traversed ;  as, 
simonyp    Rast.  Entr.  5S2. 

Seisin  in  fee  or  in  tail.    Yelv.  140. 

The  right  of  a  county  to  repair  a  bridge.    2  Lev.  112. 

(G  6.) 


170  PLEADER. 

(G6.)  Or,  a  matter  of  record. 

So,  if  a  man  alleges  a  matter  of  record,  there  ought  not  to  be  a  tra* 
Terse  to  it;  for  it  cannot  be  tried  by  the  country ;  as,  in  debt  upon  a 
recovery  in  an  inferior  coort  of  record,  if  the  defendant  traverses  the 
recovery,  it  is  bad.     R.  per  three  J.     1  Lev.  193. 

la  scire  facias  ammsthtdl  in  error,  who  plead  quod  judicium  jienikt 
indeterminatumj  if  me  plaintiff  traverses  it,  it  is  iMuf;  for  it  must  be 
determined  by  the  record.     R.  Sal.  521. 

(G7.)  Or,  not  triable. 

So,  if  he  alleges  aroatterof  (act,  which  is  not  triable;  as,  an  intent 
or  design  to  make,  it  is  not  traversable ;  because  it  cannot  be  tried ; 
as,  in  waste,  if  the  defiaidant  pleads  an  assignment,  and  the  plaintiff 
■replies  that  the  assignment  was  contrary  to  the  stat  1 1  H.  6^  5.|  to  the 
intent  that  the  plaintiff  should  not  know  against  whom  to  bring  his 
acdon,  and  that  the  defendant  continued  the  possession,  traverse  that 
the  assignment  was  not  made  to  the  intent,  &c.  is  bad ;  for  he  ou^  to 
traverse  the  pernancy  of  the  profits.     R.  5  Co.  77.  b. 

So,  a  traverse,  that  he  used  a  garden  secundum  veram  inientionem  in^ 
denturte^  is  bad;  for  the  intent  was  not  traversable.     R.  S  Lev.  167. 

So,  in  an  action,  quare  retimdt  eanem  sciens  ad  mordendum  aoes  con^ 
meLf  the  seieiu  is  not  traversable^  but  must  be  given  in  evidence.  R. 
1  RoL  4.  L  45. 

Yet  a  traverse,  that  he  arrested  wtute  igatrantif  is  good.  Scmb. 
1  Sand.  23. 

So,  a  traverse  of  an  entry  by  ooBunand,  ynhere  by  indnegnsant  the 
command  appears  material.    R.  Cro.  El.  468. 

So,  a  plea,  that  he  left  money  with  the  plaintiff  ea  intentione  that  be 
shoidd  pay,  is  good ;  for  he  may  traverse  quod  rum  rdiqmi  modo  ei 
finm*    R.  Skhb*  997* 

(6  8.)  Or,  not  expressly  alleged. 

So,  a  matter  not  expressly  allied,  need  not  be  traversed;  as,  if  the 
defendant  pleads  a  flpwnt,  used  to  be  made,  df  an  office  to  such  person 
or  persons  as  B.  pkased,  and  the  plaintiff  replies  that  it  used  to  be 
granted  to  one  person  only,  he  need  not  traverse  to  several ;  for  it  ia 
not  expressly  alleged.     R.  10  Co.  59.  a.    Vide  post,  (G  IS.) 

If  the  pliuntiff  all^^es  that  the  dean,  archdeacon,  md  chapter  of  B. 
leased  to  him,  and  the  defendant  pleads  that  the  dean  uid  duster  of  B. 
leased  to  him,  absque  hoc  that  there  is  such  a  corporation  as  dean,  arch- 
deacon, and  chapter  of  B.,  it  is  not  good.    Semb.  Lane,  18. 

So,  ifa  man  traverses  a  matter  not  alleged,  it  is  bad;  as,  ifabreach 
of  covenant  be  assigifted  that  he  did  not  pay  the  salary  of  an  office^  and 
the  defendant  traverses  that  he  did  not  receive  the  profits  of  the  office. 
R.  2  Vent.  79. 

So,  if  the  defendant  justifies  by  process  out  of  an  inferior  courts  the 
pliuntiff  cannot  traverse  that  the  matter  arose  out  of  the  jurisdiction ; 
for  it  was  not  alleged.    R.  Lut  1560. 

So,  in  trespass  for  cutdng  down  trees,  if  the  defendant  says  that  the 
bailiff  appointed  the  taking  of  trees  for  repairs,  for  whidi  he  took  those 

trees; 
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trees;  tnversei  that  hedkl  not^ipoiBt  those^  is  bad;  for  ibis  was  not 
alleged    R.  Lut.  1480. 

(G  90  Or,  if  there  be  a  good  issue  before. 

So^  if  it  be  good  issue  by  an  express  affinnadveand  negadve)  there 
oi^t  not  to  be  a  traverse ;  as,  in  an  audita  querela  to  avoid  execution 
en  a  statute,  aliq^ng  that  obhdit  the  money  at  the  day  of  payment ;  if 
the  defendant  pleads  that  at  such  a  day  he  demanded  it,  and  no  one 
was  ready  to  pay,  he  ought  not  to  traverse,  absque  hoc  quod  plaintiff 
cbhdii ;  ror  there  wits  an  issue  before.  R.  Cro.  E3.  755.  But  it  ap- 
pears that  the  plea  was  bad  in  another  point.    Yel.  38.    2  Cro.  18. 

But  in  order  to  take  issue  on  a  single  poiu^  after  an  affirmative  and 
n^ative,  li  traverse  may  be  allowed;  as,  where  the  defendant  pleads 
another  action  depending  for  the  same  cause,  if  the  plaintiff  r^Ues 
that  they  are  several  causes,  absque  hoc  that  it  was  for  uie  same  cause, 
it  is  good.  R.  on  a  special  demurrer,  1  Vent.  101.  Ray*  199. 
1  Mod.  72. 

(G 10.)  Of  what  things  a  traverse  shall  be :  *—  Of  tbe  most 

material  thing. 

A  traverse  ought  to  be  of  the  most  material  thing  and  the  effect  of 
the  bar;  and  therefore  in  debt  for  rent  on  a  lease  for  years,  if  the  de- 
fendant pleads  a  descent  to  A«,  who  was  disseised  by  the  lessor,  but 
after  tiie  lease,  and  before  any  rent  due  entered,  the  plmntiff  ought  to 
traverse  the  disseisin,  not  the  descent.    R.  Ma  5S9. 

So^  in  trespass,  if  the  defendant  pleads  that  A.  being  seised  made  a 
leiee  to  him,  tfte  plaintiff  shows  that  after  the  disseisin  of  A.  his  &ther 
was  seised  and  died  seised,  and  the  land  descended  to  himself^  he  must 
traverse  the  lease.     R.  Mo.  574.    6  Co.  24.  a. 

So,  if  the  surrender  of  a  copyhold  into  the  hands  of  A.,  the  plaintiff's 
stewiurd^  be  alleffed,  the  plaintiff  ought  to  traverse  the  surrender;  not 
that  A.  was  not  nis  steward.     R.  Cro.  £1.  260. 

So,  in  quare  impedit^  the  most  material  point  ought  to  be  traversed. 
JD.  1  Rol.  2S5.  R.  Lit.  15.  R.  Cro.  Car.  61.  105.  586.  R.  Vau. 
10,  &c.  56,  &c    Lut  I6S0. 

In  trespass,  if  the  diefendant  pleads  that  the  land  was  demised  to  A. 
who  set  out  his  tithes,  whereon  he,  as  parson,  took  them,  the  plaintiff 
must  traverse  the  taking  as  tithes,  and  not  die  demise.  R.  Jon.  89, 
90. 

If  die  defendant  pleads  a  gift  to  his  ancestor  in  tail  and  several  de- 
aoents,  whereby  the  land  came  to  him ;  if  the  plaindff  confesses  the  gift, 
a&d  idl^es  a  feoffinent  by  the  donee,  under  which  he  claims,  and 
traverses  that  the  donee  died  seised,  it  is  bad ;  for  he  ouriit  to  traverse 
the  last  dying  seised,  for  there  might  be  a  remitter.     R.  Uy.  107.  a. 

tn  debt  upon  a  botod  for  appearance  Ott.  Matting  if  the  ddTendant 
pte^  the  St.  23  H.  6.  and  that  he  was  imprisoned  by  a  writ  return- 
able quinden.  Martin.^  if  the  plaintiff  repHes  that  he  was  imprisoned  by 
a  writ  returnable  Oct.  Mart.9  he  ought  to  traverse  the  imprisonment  by 
writ  returnable  quinden.  Mart.    R.  2  Lev.  175. 

In  prohibition,  on  a  hbel  for  the  profits  of  land  given  for  charity, 
upon  suggestion  that  the  land  was  given  to  his  owli  usci  if  the  de- 
fendant 
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fendant  pleads  a  mft  for  charity,  and  traverses  the  gift  to  his  own  tise^' 
it  will  be  good.     R.  2  Bui.  20.  < 

In  prohibition  plaintiff  declared,  suggesting  that  defendant  had  no  juris^ 
diction,  setting  out  that  the  dean  and  chapter  was  from  a  translation  of  prior 
and  convent,  and  suggesting  that  where  dean  and  chapter  are  of  royal 
foundation,  the  archbisnop  has  no  power.  The  archbishop  pleads  and  tra- 
verses that  the  prior  and  convent  is  of  royal  foundation.  On  demurrer^ 
judgment  for  defendant.     Fort.  329- 

But  the  defendant  may  traverse  any  part  of  the  declaration  which  is 
material  to  the  plaintiff's  title;  as,  if  the  plaintiff  alleges  that  A.  being 
seised  enfeoffed  B.  who  died  seised,  and  the  land  descended  to  his  heir, 
who  demised  to  him,  and  afterwards  A.  ousted  him  and  disseised  his  ' 
lessor,  and  conveyed  to  the  defendant ;  the  feoffbient,  descent,  or  di&-  . 
seisin  may  be  traversed.     Dy.  S66.  a. 

In  trespass,  if  the  defendant  pleads,  that  before  the  trespass  A.  was 
seised  and  leased  to  him,  the  plaintiff  may  traveirse  the  seisin  or  the  lease^ 
for  both  are  material  to  the  defendant's  title.    6  Co.  42.  a. 

So,  if  he  pleads  that  A.  being  seised,  enfeoffed  B.,  who  enfeofied  C, 
under  whom  he  claims,  the  plaintiff  may  traverse  seisin  or  any  mesne 
feoffinent,  if  the  defendant  does  not  claim  by  any  mesne  conveyance 
from  the  plaintiff  himself.     6  Co.  24.  b. 

So,  if  be  pleads  that  A.  being  seised,  in  fee  conveyed  to  B.  in  tail» 
under  whom  the  defendant  claims ;  the  plaintiff  may  say  that  D.  be- 
ing seised  granted  to  A.  in  tail,  &c  and  may  traverse  that  A.  was  seised . 
in  fee,  or  the  conveyance  in  tail.     R.  2  Cro.  681* 

If  he  says  that  A.  being  seised  leased  to  him,  and  afterwards  dis-' 
seised  him  and  leased  to  me  plaintifi^  he  may  traverse  the  demise  to  the 
defendant,  or  the  disseisin.     R.  Cro.  El.  798. 

So^  if  the  plaintiff  alleges  a  title  when  he  need  not,  he  gives  the  de- 
fends^t  the  advantage  of  traversing;  as,  in  replevin,  if  we  defendant 
avows  damage  feasant  in  black  acre,  and  the  plaintiff  in  bar  says  he 
was  seised  in  fee  of  a  close,  of  which  the  defendant  ought  to  repair  the 
fences,  and  for  de&ult,  &c.  the  defendant  may  traverse  his  seisin  in  fee. 
Per  three  J.     Wind,  dubitante.  By.  365.    Vide  post,  (G  16.) 

In  dectment  on  the  demise  of  B.,  if  the  defendant  pleads  that  B« 
enfeoffed  A.,  and  the  estate  descended  to  his  heir,  who  demised  to  him, 
and  them  B.  disseised,  &c. ;  the  plaintiff  may  traverse  the  feoffinent  to 
A.  or  the  descent,  though  it  need  not  be  alleged.    Dy.  366.  a. 

In  replevin,  the  defendant  says  that  B.  was  seised  in  fee,  which  de- 
scended to  A.,  and  avows  for  a  rent-charge  granted  by  A. ;  the  plain- 
tiff says  that  B.  was  seised  in  tail,  whicn  descended  to  A.,  and  he 
granted  and  died,  absque  hoc  that  B.  was  iseised  in  fee ;  the  traverse  of 
the  seisin  in  fee  by  B.  is  good,  though  the  seisin  by  A.  was  more 
material.     R.  2  Cro. 44.     lel.  54. 

So^  also,  if  two  points  are  material,  the  defendant  may  traverse  one 
or  the  other;  as,  in  trespass,  if  the  defendant  pleads  that  A.  was  seised . 
and  demised  to  him,  the  plaintiff  may  traverse  the  seisin  or  demise. 
R.  Hard.  317. 

So,  in  debt  upon  a  bond  for  appearance,  if  the  defendant  pleads  the 
St.  23  H.  6.  10.  and  that  he  was.  arrested  by  a  writ  returnable  at 
another  day,  and  the  plaintiff  replies  that  it  was  upon  a  writ  returnable 

on 
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T>n  the  first;  either  the  one  or  the  other  writ  is  traversable.  Semb. 
1  Sand.  22.     1  Lev.  192.     2  Lev.  174. 

In  trespass,  if  the  defendant  says  that  A.  was  seised  in  fee,  and  be- 
ing outlawed,  and  found  by  inquisition,  &c.  tiie  defendant  entered  upon 
tiUvari:  the  plaintiff  replies  that  B.  being  seised  demised,  to  him,  he 
may  traverse  the  seisin  of  A.,  or  that  the  land  was  not  found  by  inqui- 
sition.    R.  Hard.  SI 6. 

In  an  information  for  an  intrusion,  if  the  defendant  says  that  the 
king  by  patent  granted  to  A.,  who^  being  seised  in  fee,  enfeoffed  the 
defendant,  the  attorney-general  may  traverse  the  grant  of  feoffment, 
but  hot  that  A.  was  not  seised  in  fee ;  for  that  is  the  consequence,  of  the 
grant.     Sav.  58. 

So,  if  the  defendant  does  not  rely  on  the  most  material  matter,  -but 
goes  to  another  point,  he  gives  the  plaintiff  the  advantage  of  traversing 
it;  as,  in  an  action  for  disturbance  of  common,  if  the  defendant  pleads 
that  he  is  lord  of  the  soil,  and  put  rabbits  there,  and  prescribes  for  a 
warren,  though  he  might  justify,  as  lord,  the  putting  beasts  of  warren 
on  the  common;  yet  when  he  goes  on  and  prescribes  for  a  warren,  the 
plaintiff  may  traverse  the  prescription.     R.  Lut  108. 

In  trespass,  if  defendant  justifies  cutting  a  beam,-whereby  tiles  are  thrown 
down,  and  the  replication  traverses  its  being  previous,  it  is  not  ad  idem.^  and 
therefore  bad.     Humphreys  v.  Churchman,  T.    9  G.  2.     B.  R.  H.  289. 

(Gil.)  What  thing  is  traversable. 

And  therefore  any  feet,  which  appears  to  be  material,  is  traversable, 
thougli  it  be  only  suggestion ;  as,  in  prohibition,  a  suggestion  of  a  re- 
fiisal  by  the  spiritual  court  of  a  plea  (which  ought  to  be  allowed)  in  a 
suit  there  for  tithes,  or  other  matter  of  their  cognisance,  is  traversable, 
.  otherwise  their  jurisdiction  in  any  case  might  be  taken  away  by  such  a 
sumestion.    R.  2  Co.  45.  a. 

•    Otherwise,  where  the  refusal  is  not  the  cause  of  the  prohibition.     R. 
Mo.  425. 

8o»  anv  surmise,  which  takes  away  the  jurisdiction  of  the  court,  is 
traversable.    Cro.  EL  511. 

So,  place  or  time,  where  it  appears  to  be  material,  is  traversable. 
Vide  ante,  (G  2.)  —  Post,  (G  12.) 

And  therefore  in  replevin,  a  place  where,  &c.  must  be  assigned ;  for 
'it  is  traversable.     R.  Hob.  16. 

'     So,  the  consideration  in  assumpsit  is  traversable,  where  it  is  exe- 
cutory.    D.  Cro.  El.  201.     Hob.  106.     1  Rol.  43.     [Dougl.  21.] 

Otherwise,  if  the  consideration  be  executed.  D.  Cro.  El.  201.  Hob. 
106.     1  Rol.  43.     R.  lRol.401.     [Dou^.21.] 

So,  conveyance  to  the  action^  where  it  appears  to  be  material,  is 
traversable ;  as,  in  action  for  words,  if  the  plaintiff  alleges  that  he  took 
an  oath  before  the  mayor  of  London,  and  the  defendant  said.  You  are 
foresworn ;  that  he  took  ah  oath  before  the  mayor  is  traversable.  R* 
Cro.  El.  169.     D.  1  Rol.  43. 

So,  where  both  parties^make  title  by  the  same  person,  theconveyance 
-is  traversable.    B.  2  Rol.  362. 

So,  in  replevin,  generally,  it  is  not  traversable  that  he  is  not  bailiff, 

if  the  defendant   makes    cognizance  as    bailiff.     Bro.  tit.  Bailiff,  K 

26  H.  8.  8.  b. 

Nor, 
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Nor,  in  treq>ass,  if  he  justifies  as  bailiff.  SS  H.6.  S*  Per  ihree/^ 
1  Rol.  46.     But  Rol.  makes  a  queere. 

Yet,  if  it  fqapears  to  be  material,  it  is  traversable ;  as,  if  it  lie  pleaded, 
that  he  did  it  by  the  command  of  another.     R.  1  Leo.  50. 

Or,  without  the  privity  of  his  master.     R.  3  Leo.  20. 

So,  that  he  did  it  voluntarily,  is  traversable,  where  it  appears  to  faie 
material;  as,  in  debtfer  a  fee  upon  a  voluntary  acceptance  of  knight- 
hood, if  the  defendant  pleads,  that  he  accepted  it  by  the  command  only 
of  the  king,  he  must  traverse  that  he  accepted  it  voluntarily ;  ibr  this 
is  the  essence  of  the  acdon.     Semb.  Lut.  381. 

So,  the  intention  is  traversable,  where  it  appears  to  be  material ;  as, 
if  a  payment  to  A.,  to  the  intent  that  he  should  pay  rent  in  arreac,  be 
alleged  in  bar  to  covenant  by  A.  for  nonpayment  oireat  in  arrear  to  B., 
that  he  paid  A.  to  such  intent,  may  be  traversed.     R.  1  SaL  196. 

So,  if  the  defendant  in  tiespass  pleads  noUiter  mama  imposuit^  it  is 
traversable.     R.  Lut  1436. 

So,  a  que  estate  is  trav^sable,  where  it  is  material,  thou^  both  par* 
ties  do  not  cUim  from  the  same  person.  Bro.  Qfie  Estate,  8.  11.  35, 
S6,  87. 

In  debt  for  annuity,  the  demand  is  not  traversable,  though  there  is  a  co- 
venant to  pay  if  demanded  personally ;  for  the  grant  is  substai^ve,  and  the 
covenant  is  substantive.    Hope  v.  Colman,  H.  4  G.  3.    2  Wils.  221. 

(G 12.)  But  traverse  of  an  immaterial  thing  is  bad. 

But  traverse  of  a  thing  not  necessaiy  to  be  alleged,  is  bad ;  as,  in  a 
scire  facias  for  restitution  of  money  tecovexieA  by  a  judgment,  which 
judgment  was  afterwards  reversed,  if  the  defendant  pleads  paymoit 
absque  hoc  that  he  is  adJiuc  possessionatus  de  denar.  pradict.y  the  travene 
is  bad ;  for  it  was  not  necessary  to  be  allied  in  the  declaration,  that 
the  defendant^V  adhuc  possessionat.  inde,    R.  Cro.  Car.  328. 

So,  in  an  action  for  an  escape,  if  the  plaintiff  alleges  that  he  volun- 
tarily permitted  A.  tq  escape,  and  the  defendant  pleads  fresh  porsoit^ 
he  ought  not  to  traverse  tliat  the  escape  was  voluntary;  for  that  was 
not  necessary  to  be  alleged.     R.  1  Vent.  211.  217«    Agr.  Lut.  382. 

If,  on  false  imprisonment,  defendant  justifies  under  a  process  que  esi 
eadem^  &c.,  and.  traverses  being  guilty,  alitcr^  &c.  it  is  unnecessary.  CouGt- 
ney  v.  Satchwell,  P.  12  6.    Str.  694-. 

So,  in  trover  for  a  horse  sold,  and  the  money  converted  to  his  own 
use^  the  defendant  ought  not  to  traverse  the  conversion  of  the  money. 
R.  Cro.  £1.555. 

In  assungfsit  on  jo,  charter  party,  where  the  agreement  is  to  sail  with 
the  first  fair  wind,  he  ought  not  to  traverse  that  he  did  not  sail  with 
the  firat  fair  wind ;  for  it  is  not  material :  if  .he  performed  the  voyage  it 
is  sufficient.    Hard.*69. 

So^  traverse  of  a  place  or  county,  where  it  is  not  material,  is  bad; 
as,  in  'trespass,  &c  if  the  defendant  justifies  at  another  place  or. county^ 
and  traverses  the  place  alle^^  where  the  place  is  oiot  nuiteriai,  it  i^ 
bad ;  £>r  he  must  plead  his  justification  in  the  same  plac^  ,Co.  lit. 
282.  b.  1  Leo.  39.  Cro.  El.  184. 705.  R.  Cro.  £1.,842.  iL  1  Rol. 
395,396.  Adm.  Lut  1437.  1  SaL  173.  R.  Cro.  £1.^67.  R.  2Mod. 
271.     Sav.  22,  23. 

So, 
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SiH  if  he  justifies  apon  anodier  dqr,  and  traverses  the  day  alleged, 
where  the  time  is  not  .material.     Semb.  Hard.  40. 

S^f  in  trespass^  for  taking  five  cart  loads  of  hay,  if  the  defendant 
justifies  for  tithes,  and  traverses  that  there  were  five  cart  loads  of 
hay,  it  is  bad ;  for  the  quantity  is  not  material.  R.  S  Lev.  228.  Lut. 
1S15. 

If  the  defendant  pleads  to  a  bond,  that  part  of  the  sum,  scU,  ISOtf.  was 
won  by  gaming,  and  plaintiff  traverses  the  1500/. ;  it  is  bad.  Colbome  v. 
Stockdale,  H.  8  G.    Str.  49S. 

If  the  plea  ties  up  plaintiff  to  prove  the  estate  alleged  in  the  declaration, 
when  another  estate  would  do ;  it  is  bad.  Palmer  v.  Ekins,  M.  2  G.  2.  6tr« 
817.     Ld.  Raym.  1550. 

Bat  where  place  or  time  is  material,  every  other  place  or  time  must 
be  traversed.    Vide  ante,  (G.  2.) 

So,  traverse  of  a  diing  allied  after  a  viz.  or  scil.  is  bad.    D.  1  Lev. 

245. 

In  an  action  on  a  bond,  the  defendant  must  set  forth  in  his  plea  the  sum 
really  due  on  the  bond,  before  he  is  entitled  to  set  off  any  cross  demand  on 
statute  8  Geo.  2.  c.  24.  8.5.;  and  such  averment  is  traversd>le,  thouigh 
laid  under  a  viz.,  the  averment  being  material.  Grinwood  v.  Barrit,  M. 
S6Geo.  S.    6T.R.460. 

So,  in  trespass  for  chasing  cattle s/a  quod^  one  of  them  died;  traverse 
of  what  comes  after  ita  quod,  is  bad.     R.  1  Lev.  28S.  ^ 

So,  if  the  defendant  allies  a  discharge  of  tithes  by  unity  of  pos» 
session  at  the  time  of  die  dissolution,  a  traverse  of  the  discharge  is 
bad,  but  it  xmght  to  be  of  the  unity  ratione  ci^imt  discharged ;  for  a 
tmverse  of  the  dischargeis  a  traverse  of  die  conclusion  only.  R.  Mo* 
534. 

(G  13.)  Or,  of  a  supposal. 

So,  a  traverse  of  a  thing,  which  is  but  supposal,  is  bad ;  as,  if  tenant 
in  martdancestcr  pleads  joint-tenancy  with  the  &ther  of  the  demandant^ 
he  need  not  traverse  that  he  is  sole  tenant;  for  this  is  only  supposed 
by  die  writ    5  H.  ?•  IS.  a. 

So,  if  the  defendant  pleads  ancient  demesne,  he  need  not  traverse 
that  it  is  frank  fee ;  for  this  is  only  the  supposal  of  the  writ  5  H.  7. 
13.  b. 

Si^  in  assumpsit  against  an  executor,  who  pleads  that  his  testator  was 
alive  at  the  time  of  we  writ  purchased,  he  neled  not  traverse  his  death; 
for  it  is  only  supposed  by  the  writ  and  count    Lut  14. 

But  matter  necessarily  included  may  be  traversed;  a%  if  he  pleads 
diat  A.  was  seised,  die  plaintiff  may  wcge  seisin  in  B.,  oAsysi^  Aof  that 
A.  was  sole  sdsed.    R.  Mod.  Ca.  158. 

(G  14.)   Or,  inducemeQt. 

So,  a  traverse  of  inducement  is  bad ;  as,  in  debt  ^geiinst  an  executor, 
if  the  defendant  pleads  a  judgment,  and  the  plaintiff  replies,  that  it  is 
satisfied,  but  is  contuiued  bv  fraud*  the  defendant  cannot  traverse  its 
being  sadsfied.    R.  Latch,  fll.     Hard.  69. 

Scs  in  a  sdre  facias  against  an  executor  on  a  devastavit  returned*  if 
the  defendant  pleads,  nothing  in  his  hands,  and  traverses  die  devasta-- 
vit,  it  is  bad ;  for  it  was  inducement  only.     R.  Hard.  70. 

So^  in  covenant,  if  the  plaintiff  assigns  a  breach,  that  the  house  was 

burnt 
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burnt  and  not  repaired ;  it  is  bad,  if  the  defendant  travierses  that  the 
house  was  not  burnt ;  for  it  was  only  inducement.     Hard.  70. 

In  avowry  for  rent,  if  the  defendant  alleges  seisin  in  dominico  suo  ut 
de  feodo  taUiatOj  and  the  plaintifi^  in  bar  to  the  avowry,  says,  that  he 
tiras  seised  for  life,  he  need  not  traverse  the  seisin  in  tail;  for  it  was 
inducement  only.     R.  2  Jon.  110.     1  Vent.  340. 

So,  in  assumpsit^  the  consideration,  though  it  be  material,  is  not  tra-> 
versable.    D.  Ci^.  El.  201. 

Nor,  in  trover,  the  conversion.  D.  Cro.  El.  201.  R.  cont.  Cro. 
EL  97. ;  for  it  is  the  gist  of  the  action. 

But,  if  the  inducement  be  what  entitles  the  plaintiff  to  his  action,  it 
may  be  traversed,  where  the  defendant  cannot  wage  his  law.  Cro.  £1. 
169. 

In  quare  impedit  the  plaintiff  having  stated  his  title  in  the  declaration^  the 
defendant  pleads  his  own  title  in  bar,  in  deducing  which,  several  incidental 
points  are  also  stated ;  the  plaintiff  in  the  replication  sets  forth  essential 
matter,  which,  if  true,  would  fully  avoid  the  defendant's  title,  but  does  it  bv 
way  of  inducement  to  a  traverse  of  one  of  those  incidental  points,  with  which 
traverse  the  replication  concludes ;  the  defendant  in  the  rejoinder  takes  no 
notice  of  the  traverse  in  the  replication,  but  traverses  the  matter  of  induce- 
ment which  precedes  it:  the  rejoinder  is  good,  and  may  well  pass  by  the 
traverse  in  the  replication,  that  traverse  being  an  iramatenal  one.  Thrale  v. 
Barker,  C.  P.  £.  30  Geo.  3.     1  H.  Bl.  376. 

(G  15.)    Or,  a  traverse  more  large  than  necessary. 

So,  a  traverse  larger  than  can  be  denied,  is  bad ;  as,  intrusion,  if  it 
be  alleged  that  possessions  of  the  college  of  the  dean  and  canons  of  E. 
founded  apud  Westminster,  by  dissolution,  &c.  came  to  the  king,  and 
the  defendant  intruded,  &c.,  the  defendant  says,  tliat  the  foundation 
was  by  another  name,  absque  hoc^  that  it  was  founded  ajmd.  Westminster 
by  the  name  alleged,  it  is  a  bad  traverse,  because  it  extends  to  the  place 
of  the  foundation.     R.  1  Leo  89. 

So,  a  traverse  of  the  surrender  of  a  copyhold,  to  such  a  steward  such 
a  day,  is  bad ;  for  the  day  and  steward  ought  not  to  be  part  of  the 
issue,  but  the  traverse  ought  to  be  of  the  surrender  modo  et  forma.  R. 
Yel.  122.     2  Cro.  202. 

So,  in  an  action  on  the  case  for  stopping  three  lights,  traverse,  that 
he  stopped  the  said  three  lights,  is  bad;  for  if  he  stopped  any  of  them, 
the  action  lies.    Yel.  225. 

So,  in  an  action  on  the  case  for  his  wages  ab  idtimo  Dec.  usque  I  Nov. ; 
it  is  bad  to  traverse  the  service  ab  ultimo  Dec.  ad  1  Nov. ;  for,  if  he 
served  any  part  of  the  time,  he  ought  to  have  his  wages  for  such  time. 
R.  1  Sand.  269. 

So,  on  an  indictment  for  using  a  trade  for  three  months,  a  traverse, 
that  he  did  not  use  it  for  three  months,  is  bad ;  for  if  he  used  it  only 
for  one  month,  he  ought  to  be  convicted.    Per  1  Sand.  312. 

So,  in  an  action  on  a  policy  of  assurance,  if  the  traverse  be,  that 
navis  et  munimenta^  Sfc.  were  lost,  it  b  bad,«for  it  ought  to  be  in  the  dis- 
junctive; for  the  plaintiff  ought  to  have  damages  for  any  part  lost.  R. 
2  Sand.  206. 

So,  in  debt  on  a  recovery  in  an  inferior  court  tent.  1  st  May,  traverse 
of  a  recovery  at  a  court  1st  May,  is  bad.     R.  1  Lev.  193. 

So, 
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-Soy  a  traverse  of  a  request  at  the  day  or  place  allegei],  is  bad ;  for 
the  addition  of  the  day  and  place  makes  it  larger  than  it  ought  to  be- 
ll. S  Lev.  41. 

Or,  of  an  assignment  of  a  lease  at  such  a  day  and  place.     R. : 
Lateh,  98. 

So,  a  traverse,  that  by  indenture  A.  bargained  and  sold,  is  bad;  for 
it  makes  the  indotture  part  of  the  issue.     Semb.  Cart.  218. 

In  trespass,  if  the  defendant  justifies  by  moUiter  manus  to  prevent 
a  rescous  of  an  execution,  in  aid  and  by  the  command  of  a  bailiff, 
traverse,  that  it  was  to  prevent  a  rescous  in  aid  and  by  command  of^ 
the  bailifl^  is  bad ;  fop  the  command  is  not  material.     R.  3  Lev.  113. 

So)  in  trespass,  if  the  defendant  justifies  by  moUiter  manus  imposuit 
on  his  entry  mto  the  defendant's  dose  in  S.,  and  traverses  all  places 
except  in  S. ;  for  he  ought  to  say  except  in  the  same  close.     1  Rol.  19. 

So^  in  trover,  if  the  plaintiff  alleges  conversion  by  the  sale  of  the 
goods;  traverse  of  the  conversion  by  sale  is  too  large.    R.  2  Leo.  13. 

(G  16.)    Or,  more  narrow. 

So,  a  traverse,  narrower  than  it  ought  to  be,  is  bad ;  as,  in  an  ac- , 
tion  for  words,  if  the  defendant  justifies  as  a  counsel  at  Westminster, 
and  traverses  the  speaking  at  S.,  where  it  was  alleged,  at  any  time 
before  or  since,  it  is  bad ;  because  the  traverse  does  not  go  to  the  day 
on  which  the  speaking  was  alleged.     R.  4  Co.  14.  b. 

So,  in  trespass,  if  the  defendant  pleads  that  27  El.  it  was  the  free- 
hold of  A.,  and  traverses  the  time  before,  but  not  the  time  after ;  for 
this  ou^ht  also  to  be  traversed.     R.  Cro.  El.  87. 

So,  if  the  defendant  justifies  by  process  to  the  sheriff  in  another 
coun^,  absque  koCf  diat  it  was  in  the  place  all^d,  it  is  bad ;  for  he 
ought  to  traverse  aU  places,  except  the  county  into  which  the  process 
goes.     R.  Cro.  El.  860. 

So,  if  the  defendant  justifies  by  a  lease  to  him  for  one  year,  and 
that  he  demised  to  the  plaintiff  for  a  quarter  of  a  year,  and  after  the 
end  of  the  quarter  took  the  goods  damage  feasant,  and  traverses  the 
taking  during  the  quarter  of  a  year,  it  is  bad ;  for  he  ought  to  tra- 
verse all  times  before  and  afler  his  lease  for  a  year.  R.  2  Sand.  295. 
1  Lev.  307. 

So,  in  an  acdon  on  the  case  for  a  recompence  for  service,  if  the 
defoinlant  pleads  that  he  had  8/.  per  annum  for  such  a  time,  and  tra- 
verses the  service  ab  inde^  it  is  bad ;  for  perhaps  8/.  per  annum  was  too 
small  a  recompence,  and  by  such  traverse  the  service  for  that  time  is 
excluded,  and  the  plaintiff  is  deprived  of  an  answer  to  it.     R.  1  Sand. 

Soy  in  quare  impedU  where  the  plaintiff  counts  that  A.  being  seised 
in  fee,  granted  to  him,  &c.,  if  the  defendant  pleads  that  A.  was  seised 
only  for  the  life  of  B.,  who  died  before  avoidance,  &c.,  and  the  plaintiff 
maintains  his  count,  and  traverses  that  A.  was  seised  for  the  life  of  B., 
it  is  bad ;  for  he  ought  to  traverse  that  A.  was  seised  modo  et  forma ; 
for  if  he  was  seised  for  another^s  life  only,  be  it  for  the  life  of  B.  or  any 
other,  the  plaintiff's  title  is  avoided.     Smb.  Hob.  105. 

But  if  a  traverse  be  narrower  than  it  ought,  and  this  tends  only  to 
the  disadvantage  of  the  defendant,  or  of  him  who  takes  it,  it  is 
good ;  as,  in  trespass,  if  the  defendant  justifies  by  a  precept  out  of  an 

Vol.  VI.  N  inferior 
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inferior  court,  and  traverses  all  times  before  the  delivervy  and  after 
the  return  of  the  precq)t :  yet  it  is  ffood,  though  he  might  have  tra*' 
versed  before  the  teste;  wr  this  is  to  we  defendant's  disadvantage.  R* 
2  Lev.  81. 

So,  a  man,  by  a  precise  all^adon  of  an  estate,  may  give  an  advan* 
tage  of  traversing  it  precisely,  though  such  particular  estate  is  not  neces* 
sary ;  as,  if  A.  alleges  that  he,  being  seised  in  fee,  put  his  cattle  inta 
the  dose;  the  defendant  mav  traverse  the  seisin  in  fee^  though  any 
estate  for  life,  or  years,  at  will,  or  licence  of  the  owner,  would  enable 
him  to  put  his  cattle  there.     R.  Dy.  S65.  a.    Vide  ante  (6  10.) 

In  trespass,  if  the  defendant  justifies  under  a  prescriptiTe  right  to  a  dutT» 
and  the  luce  right  to  distrain  for  it,  and  replication  traverses  the  duty,  with- 
out traversing  the  right  to  distrain,  it  is  well  enough.  Griffith  v.  Williams, 
M.  26  G.  2.    1  Wils.  538. 

(G  170    'I'rAverse  upon  a  traverse :  -—  Sliall  not  be  allowed 

when  the  first  traverse  is  material. 

If  there  be  a  traverse  of  a  point  apt  and  material  to  the  plaintiff  *s  titlef 
he  cannot  refuse  it,  and  tender  another  traverse ;  as,  if  the  plaintiff  in 
guare  impedit  counts  that  the  advowson  was  granted  to  A.  and  B.  for 
years,  that  B.  survived  and  granted  to  the  plaintiff,  whereby,  &c. ;  the 
defendant  pleads  that  A.  survived  and  fl;ranted  to  him  the  next  avoid- 
ance, absque  hoc  that  B.  survived.;  the  puuntiff  cannot  waive  the  traverse 
of  the  survivorship,  and  traverse  the  grant  of  the  next  avoidance.  R» 
Hob.  105. . 

So^  if  he  counts  of  a  seisin  in  fee  in  B.,  who  granted,  &c.,  the  defend- 
ant shows  a  si&sm pur  autre  vie,  and  traverses  the  seisin  in  fee;  the 
plaintiff  cannot  waive  the  ti'averse,  and  traverse  that  he  was  seised /ncr* 
autre  vie.     Semb.  Hob*  104,  105.     Mo.  869. 

So,  a  man  cannot  take  a  traverse  upon  a  traverse  in  any  case  where 
the  first  traverse  is  material.    D.  Vau.  62. 

So,  generally,  the  king  cannot  take  a  traverse  upon  a  traverse,  if 
the  first  traverse  goes  to  the  king's  title,  which  does  not  a{q)ear  upon 
record.    Vau.  62. 

To  trespass  for  fishing  in  the  plaintiff  ^5  Bshcry,  defendant  pleaded  that 
the  place  was  an  arm  of  the  sea,  in  which  every  subject  bad  a  right  to  fish  ^ 
the  plaintiff  in  his  replication,  claimed  an  exclusive  right  by  pi'escription^ 
traversing  the  general  rieht.  It  was  holden  that  the  defendant  ought  to  take 
issue  on  the  traverse,  and  ought  not  to  traverse  the  prescriptive  right  claimed 
by  the  plaintiff;  for  the  first  traverse  is  a  material  one,  apd  will  put  in  issue 
the  true  question  in  dispute  between  the  parties.  Orford  v.  Ridiardson,  B* 
R.  M.  82  G.  S.    4  T.  R.  4S7. 

The  first  traverse  was  holden  bad,  and  that  the  defendant  might  well  pass 
it  by  in  the  r^oinder,  and  traverse  the  prescriptive  right  of  the  plaintiff 
stated  in  the  replication.  Richardson  v.  Orford,  Exc.  Ch.  T.  33  6.  3.  2  H.. 
Bl.  182. 

(G  18.)  But  traverse  after  a  traverse  is  allowed* 

But  a  traverse  after  a  traverse  may  be  allowed ;  as,  in  trespass  in 
such  a  county,  the  defendant  pleads  a  concord  for  trespass  in  evary 
other  county^  and  traverses  the  county,  the  plaintiflT  may  join  issue  on 
the  county,  or  traverse  the  concord.    Co.  Lit.  S82.  b.     R.  Mo.  428. 

So, 
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60,  in  treqiass  sudi  a  day,  if  the  defendant  pleads  a  licence  such  a 
^AtLji  and  traverses  all  days  before  or  since^  the  plaintiff  may  traverse  the 
licenoe.     Hob.  104. 

Soj  if  be  pleads  a  feofiment^  and  traverses  all  days,  before  the  plain- 
tiff may  traverse  the  feoflSnent     Ibid. 

Or,  a  release,  and  traverses  all  days  since,  the  plaintiff  may  traverse 
erdease.    lUd. 

So^  if  he  pleads  by  a  recovery  and  execution  in  Sandwich,  and  tra- 
irses  the  place,  the  plaintiff  may  traver^  the  record  of  the  recover}^ 
R.  Mo.  350.     PofriL  101.     Hob.  104.     Lut  1438. 

So^  in  debt  on  a  specialty  for  payment  of  200/.  if  he  did  not  marry 
the  plaintifl^  and  refusal  allied,  if  the  defendant  pleads  that  the  plain- 
tiff refused  first,  and  traverses  absque  hoc,  that  he  refused  before  the 
plaintiff  revised,  the  plaintiff  may  traverse  a  tender  by  the  defendant  to 
many.    R.  Garth.  99. 

.So^  in  all  cases  where  the  traverse  in  the  bar  takes  away  the  time  or 
place  alleged  in  the  dedarati^m,  the  plaintiff  has  his  electicm  to  join  issue 
on  the  traverse,  or  to  traverse  the  indticanent  to  the  traverse  allied 
by  the  defendant.     R.  Cra  Car.  105. 

But  when  the  bar  condudes  with  a  traverse  to  the  plaintiff's  title,  he 
must  maintain  his  tide,  and  cannot  traverse  the  inducement  to  the  tni-> 
verse;  as,  in  quare  in^edk^  if  the  pbuntiff  declares  that  B.  seised  in 
fee  presented,  ftc,  the  defendant  allies  tide  in  the  king  by  inqu'isition, 
and  traverses  the  seisin  in  fee,  the  j^aintiff  cannot  traverse  the  inqui- 
sition.    R.  Cro.  Car.  105.    Semb.  Ltit  1630. 

Ye(^  if  upon  the  pleading  it  appears  that  the  first  traverse  to  the 
plaintiff^s  tide  is  immaterial,  the  plaintiff  may  traverse  the  induce- 
ment to  the  traverse  by  the  defendant;  as,  in  quare  impedity  the  plain- 
tiff declares  of  a  aeisin  in  A.,  who  conveyed  to  B.,  who  conveyed  to  the 
plaintiff;  the  defendant  pleads,  that  before  the  conveyance  to  the  plain-^ 
^,  the  church  became  void,  and  B.  presented  him,  and  traverses  the 
adance  after  the  conveyance  to  the  plaintiff;  the  plaintiff  may  say^ 
that  the  churdi  became  void  after  the  conveyance  io  him,  and  that  C. 
presented  the  defendant,  and  travarse  that  the  d^ndant  was  in  by  the 
presentment  of  B.    Semb.  Lut  16S8« 

(G 190    So,  traverse  upon  a  traverse,  when  the  first  is  im- 

material. 

So,  if  die  first  traverse  be  not  to  die  point  of  die  action,  a  traverse 
OK  a  traverse  may  be  allowed.  . 

When  a  traverse  is  immateria],  diat  is,  when  an  issue  thereon  wtII  not 
detemune  the  q*jestioa  in  controversy,  the  other  side  may  pass  it  oy,  ana 

traverse  some  other  point.    4  T.  R.  437.  ,  *.    j      *.     i^i^^^o 

As,  in  waste  for  cutting  down  and  selling  trees,  die  defendant  plewte 

diat  he  used  diem  for  repairs,  and  toraverses  die  seUing;  *™  P***^^^. 
may  waive  diis,  and  traverse  die  using  in  repairs:  for  *«  J^™^  ^P^ 
was  not  material  to  die  action;  it  was  surplosa^ m die ^<»«^^ 
and  ought  not  to  have  been  traversed,  and  die  plaintiff  migt^t.  um^e  Q«^ 

murrea  on  the  traverse.     Hob.  104.  ^^     xji.*,.   A^e 

So,  in  debt  on  a  bond  for  appearance  iter  &  iwx.ix»^«^^™^^^ 

defendant  pleads  an  arrest  upon  a  warrant  returnable  ^l*^- f^,^. 
Stat.  2S  H.  6.  10.;  the  plaintiff  replies  an  arrest  by  a  warraai-  ^^^^^ 
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able  die  S.,  and  traverses  the  warrant  returnable  die  V. ;  the  defendtf&t 
may  afterwards  traverse  the  warrant  returnable  die  5. ;  for  this  only  isr 
material  and  to  the  point  of  the  action.  R.  per  three  J.  1  Sand.  22. 
1  Lev.  192. 

in  quare  impediij  if  the  plainUff  says  A.  was  seised  in  fee  and  pre- 
sented B.  and  granted  the  next  avoidance  to  the.plaintifl^  the  defend- 
ant says  that  C.  was  seised  before  A.,  and  granted  to  A.  for  the  life  of 
D.,  who  presented  B.,  and  then  granted  the  next  avoidance  to  the 
plaintiff,  absque  hoc  quod  A.  tempore  concessionis  was  seised  in  fee,  the 
plaintiff  may  traverse  the  seisin  for  the  life  of  D.     Hob.  101. 

So,  in  prohibition,  for  that  defendant  had  petitioned  the  court  of  com- 
mon council  who  had  no  jurisdiction,  which  belonged  to  the  court  of 
mayor  and  aldermen,  the  defendants  plead,  that  the  common  council  have 
the  jurisdiction,  absque  hoc^  that  the  jurisdiction  is  in  the  court  of  mayor 
and  aldermen ;  tlie  plaintiff  replies,  that  the  common  council  hav6  It  not» 
and  concludes  to  the  country ;  defendants  demur,  for  that  is  a  departure^ 
and  plaintiff  ought  to  have  taken  issue  on  the  traverse.  But  per  Cur.  the 
first  traverse  was  immaterial.  Judgment  pro  quer.  King  v.  Bolton,  M.  5  6. 
Afterwards  affirmed  in  parliament.    Str.  117.  .  Fort.  S49. 

So,  the  king  may  take  a  traverse  upon  a  traverse,  though  the  first 
traverse  be  to  the  point  of  the  action,  where  the  title,  upon  which  the 
king  sues,  appears  by  the  office  or  other  matter  of  record ;  for  the 
office,  &c.  is  a  sufficient  title  for  the  king,  which  he  shall  not  lose,  if 
the  defendant  does  not  appear  to  have  a  better.  Vau.  62. 
.  So,  on  an  indictment  tor  not  repairing  a  bridge,  if  the  defendants 
plead  that  A.  ought  to  repair,  and  traverse  that  the  county  ought,  the 
attorney-general  may  reply  that  the  county  ought,  and  traverse  that  A. 
ought,  and  if  it  be  found  that  A.  ought  not,  the  defendants  shall  be 
found  guilty.    JR.  2  Lev.  1 12,  b. 

(G  20.)  Inducement  to  a  traverse. 

A  traverse  ought  to  be  introduced  with  a  proper  title  or  indocemaatr 
Semb.  Cro.  El.  67 1 .     2  Cro.  86. 

And,  if  there  be  no  inducement  to  the  traverse,  the  issue  wiU  be  a 
negative  pregnant.     Semb.. Hob.  S21. 

And  the  inducement  ought  to  be  sufficient  in  substance :  and  there- 
fore in  prohibition  upon  a  suggestion  of  a  discharge  of  tithes,  if  the 
defendant  pleads  an  agreement  between  the  master  of  the  hospital  of 
B.  and  the  abbot,  that  the  lands  shall  be  discharged  oidy  in  the  hands 
of  the  abbot,  and  traverses  the  discharge,  the  inducement  is  bad ;  for 
it  does  not  show  any  title  in  the  master  of  the  hospital  to  the  tithes,  or 
how  he  could  make  such  agreement.     R.  Cro.  Car.  266. 

So,  if  the  defendant  in  his  inducement  to  the  traverse  shows  a  de- 
fective dtle,  the  inducement  is  bad.     R.  Cro.  Car.  SS6.  ' 

As,  if  in  bar  to  an  avowry  for  rent  by  the  assignee  of  a  reversion, 
the  plaintiff  shows  a  devise  for  sale,  if  the  goods  are  not  sufficient  for 
the  payment  of  debts,  and  a  sale  to  him  before  the  assignment,  and 
traverses  the  desert  to  the  assignor,  it  is  not  good,  if  ne  does  not 
show  the  condition  precedent  well  performed,  viz.  what  debts  and 
what  goods  there  were,  whereby  the  court  may  judge  that  they  were 
not  sufficient     R.  Jon.  328. 

So^  a  man  cannot  make  a  part  of  his  pleia  an-  inducement  to  a  tra* 

.      •       '    -  verse 
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Tnse  oFthe  residue  of  the  declaration;  as,  in  an  action  on  ibc'daa^  for 
stopping  three  lights,  if  the  defendant  justifies  for  two  absque^hoc  that 
he  stc^iped  three,  the  traverse  is  bad;  for  the  inducement  goes  only  to' 
part  of  the  declaration.     R.  Yel.  225. 

Soj  in  an  action  on  the  case  for  recompence  for  his  service,  if  the 
defendant  pleads  that  he  served  to  such  a  day,  and  then  departed, 
absque  hoc^  that  he  served  to  the  time  in  the  declaration,  it  is  not  good; 
for  he  makes  one  part  of  the  service  an  inducement  to  the  traverse  of 
the  other.     R.  1  Sand.  268. 

•       ■ 

So^  in'  a  scire  facias  against  bail  in  error,  who  plead  a  judgment  de- 
pending, hot  determined,  the  plaintiff  cannot  reply  that  the  judgment 
b  affirmed,  absque  hoc  quod  pendent  indeterminat.  for  this  makes  a  mar 
terial  part  of  the  plea  inducement  to  the  traverse.     R.  Sal«  520. 

But  inducement  to  a  traverse  does  not  require  so  much  certainty  ais 
another  plea;  because^  generally,  it  is  not  traversable.  R.  Cro.  Car. 
442. 

When  it  is  traversable  or  not,  vide  ante,  (G  18.) 

And  therefore  if  he  makes  title  as  cousin  and  heir,  and  traverses  the 
devise,  it  is  sufficient,  though  he  does  not  say  how  he  is  cousin.  R. 
2  Cro.  86. 

(G  21.)  When  an  inducement  is  not  necessary. 

But  in  gectment  on  the  demise  of  A.,  the  defendant  pleads  that  the 
king,  being  seised  in  fee,  granted  U>  B.  for  life,  who  demised  to  A. 
and  died ;  the  plaintiff  maintains  his  declaration,  and  traverses  the  de- 
mise to  A.  for  the  life  of  B. ;  this  is  good  without  any  title  or  induce- 
ment; for  a  title  is  not  necessary  in  ejectment  or  trespass,  and  the 
plaintiff  traverses  the  matter,  which  destroys  his  title.  R.  Cro.  £1. 
671. 

So,  in  ejectment  on  the  demise  of  A«,  if  the  defendant  pleads  that 
before  the  seisin  of  A.,  B.  was  seised  and  demised  to  him  for  years, 
whereby  he  was  possessed  till  A.  disseised  B.  and  demised  to  the 
phdntiff;  replication,  that  A.  was  seised  in  fee,  with  a  traverse  of 
the  disseisin,  is  good  without  more  title  or  inducement  R.  Cro.  £1. 
890. 

(G  29. )  When  the  defect  of  a  traverse  shall  be  aided. 

I>e&ult  of  traverse  where  the  plaintiff  has  not  fully  confessed  and 
avoided,  is  only  form,  and  aided  upon  a  general  demurrer.  Per  And. 
1  Leo.  44.  R.  cont  per  three  J.  Rodes  ace  1  Leo.  80,  81.  R«  ace 
Cro.  Car.  324.     Dub.  3  Mod.  319. 

So,  if  a  man  takes  a  traverse,  where  there  is  a  full  confession  and 
avoidiance,  this  makes  the  plea  double,  but  is  aided,  as  duplicity,  on  a 
general  demurrer.  Semb.  Yel.  151.  Semb.  Cro.  Car.  61.  R.  2  Vent. 
SIS.  R.  Lut  1558.  Agreed  Lut  1560.  Semb.  2  Sand.  50.'  R. 
Carth.  166.     Vide  ante,  (E  2.) 

Yet  it  will  be  bad  on  a  special  demurrer.     R,  Lut  1457*   > 

So,  a  traverse  of  a  point,  not  the  most  material,  if  it  is  material,  will 
be  aided  after  verdict.    R.  YeL  54. 

So,  a  traverse  of  an  immaterial  point  Semb.  Cro.  Car.  328.  Semb. 
S  Lev.  228. 

N  3  And 


182  PLEADER. 

And  now  by  the  st.  4  &  5  Ann.  16.  no  exception  shall  be  for  an  ioH 
material  traverse,  unless  shown  for  cause  of  demurrer. 

Soi  a  bad  and  improper  traverse.  1  Sand.  268.  R.  after  verdict. 
Cro.  EL  {^56).     R.  Cro.  El,  161. 

Sdj  a  traverse  too  large.    Cont.  per  three  J.    Two  ace.    Yel.  122. 

Or,  too  narrow.     R.  2  Sand.  5.     R.  Garth.  165,  166. 

So,  a  traverse  after  a  traverse.    Semb.  1  Sand.  21. 

So,  want  of  an  inducement  to  a  traverse.    Hob.  3)6. 321. 

So,  want  of  a  traverse  not  essential,  shall  be  aided  by  pleadiijig  over 
to  other  matter.     R.  2  Jon.  111. 

But  deiect  of  a  traverse,  where  there  are  two  aflSrmatives,  is  not  aided 
on  a  general  demurrer ;  for,  by  default  of  an  iasue^i  the  right  cannot  a{H 
pear  to  the  court     Hc^  233. 

So  in  trespass,  for  hreaidng  his  wharf  and  rail,  &c  defaidant  pleads  that  A, 
being  seised  of  houses*  he  and  all  thoee.  Sec.  had  the  use  of  that  wharf,  and 
justifies  under  him,  that  he  could  not  use  it,  and  by  his  orders  he  broke,  ^c.  ; 
plaintiff  replies  de  injur,  mfi  propria  absque  tali  causSf  he  did  said  trespass ; 
and  then  goes  on  absque  hoc^  that  A.  and  all  those,  &c.  oueht  to  have  the  use 
of  said  wharf;  and  judgment  for  defendant  on  demurrer;  for  the  traverse  is 
double,  first  traversing  all  the  matters  in  the  plea,  and  then  the  prescription. 
Rains  v.  Orton,  H.  10  G.    Fort.  379. 

In  trespass,  for  false  imprisonment  on  the  Ist  October,  and  ftom  thence 
for  seven  months,  defendant  pleads  outlawry  and  warrant,  by  which  plaintiff* 
was  takenatYork,.  and  continued  in  prison,  which  arrest  and  imprisonment  mis# 
.  tad*  imuU.-  et  imprisonam,  &c.  absque  hoc  quad  culp.  in  Middlesex  seu  aliH 
.  out  of  York,  or  at  any  time  before  the  delivery  of  writ,  or  after  the  return ; 
and  judgment  for  plmntiff,  on  demurrer;  for  qu£e  est  ead. transgressio  is 
good  wiUiout  traverse ;  and  he  says  it  is  the  same  imprisonment,  viz.  for 
seven  months,  and  yet  in  the  traverse  leaves  out  all  the  time  between  the  de- 
livery and  the  return.    Aifirmed  in  B.  R.  Carvii  v.  Manly,  9  G.     Fort.  379. 

In  trespass,  for  false  imprisonment  1st  April,  defendant  justifies  by  a  pre- 
cept from  the  sheriff's  court,  he  took  him  20th  March  before,  which  is  the 
same  assault  and  imprisonment,  absque  kocy  that  he  was  guilty  before  giant- 
ing,  or  after  return,  or  out  of  the  jurisdiction.  Judgment  for  plaintiff;  for 
the  traverse  is  double,  que  est  ead,  transgressio  is  a  traverse,  and  then 
another,  abs.  hoc.    Courtney  v.  Satchwell,  P.  12  6.    Fort.  389^ 

So,  if  a  traverse  be  necessary  to  make  a  good  bar;  the  omission  will 
be  fatal  on  a  general  demurrer.     R.  2  Mod.  60. 

So,  if  the  replication  doQ3  not  traverse  the  matter  of  the  bar,  whicl^ 
is  not  fully  confessed  and  avoided,  the  defect  shall  not  be  aided  by  a  ge->. 
Iieral  demurrer.     R.  1  Leo.  80,  81.     .1  And.  169.     Sav.  88. 

(H)  HeioinDcn 

A  rcyoind^r  is  the  defendant's  answer  to  the  replication. 

And  ought  not  to  depart  from  the  bar.     Co.  Lit.  303.  b. 

What  will  be,  a  departure.  Vide  ante^  (F  7,  &c) 

And  therefore,  if  the  rejoinder  does  not  support  the  bar,  it  will  beba4 
on  demurrer.     2  Mod.  Ca,  34*3. 

If  to  assumpsit  defendant  pleads  tender  before  exhibiting  the  bill,  ^lemtiff 
replies  a  latitat  sued  out  before  the  tender,  defendant  rejoins,  admitting  the 
promise  before  exhibiting  the  bill,  but  denying  the  promise  before  the  issuing 
the  latitat ;  it  is  good ;  for  plaintiff  here  coniriders  the  2afttof4is  an  original  wiiu 
}i.  on  demurrer.    Wood  v.  Newton,  M.20  G.2.     i  Wils.l4>I. 

If  the  plaintiff  makes  several  replications,  the  defendant  SDUist  i^in 
severally  to  every  replication,     R.  ]  Sand*  337^ 
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The  court  will  not  give  leave  to  rejoin  double ;  for  it  is  not  within  the  sta- 
tute.    Warren  v.  ivie,  T.  5  G.  2.     Str.  908. 

If  the  rejoinder  denies  tlie  several  matters  alleged  in  the  repli- 
cation^  it  is  sufficient  that  it  concludes  to  the  country  at  the  end,  without 
putting  the  matters  in  issue  severally.  R.  Lut  241.  Vide  ante,  (£. 
S8>  &c.  —  F  5.)  a. 

No  rule  to  rejoin  is  necessary  where  the  defendant  receives  the  issue 
with  the  simUiter  added  by  the  plaintiff,  and  does  not  strike  it  out.  1  H.  B. 
!254. 

^  Where  the  defendant  is  under  terms  of  rejoining  gratis,  though  the  plain* 
tiffy  after  tendering  i^ue  to  the  plea,  may  add  the  similiter^  yet  he  is  not 
bound  80  to  do,  but  may  demand  a  rejoinder.    3  B.  &  P.  443. 

(I)  ^urrcjoinDcr. 

A  surrejoinder  or  quadrtqdicatio  is  the  plaintiff's  reply  to  the  defend- 
ant's rejoinder. 

(K)  Bcfttitter. 

Rebutter  is  so  named  from  rebouter^  which  signifies  to  repel.  Co. 
Lit  SOS. 

(L)  g^iirrrijutten 

A  surrebutter  is  the  reply  to  the  rebutter. 

The  signature  of  counsel  is  equally  requisite  where  the  cause  is  conducted 
by  the  party  in  person  as  where  by  attorney.    3  Taunt.  386. 

In  C.  B.a  plea  of  bankruptcy  must  have  counsel's  signature.  S  B.&  P. 
171.    6  T.  R.  496. 

The  rule  of  C.  B.  is,  that  where  the  plea  must  be  sisned  by  a  serjeant,  so 
must  the  replication  likewise,  unless  it  is  merely  dnukUr,    1  B.  &  P.  469. 

The  replication  of  ntd  tid  record  need  not  have  a  Serjeant's  signature. 
S  BIk.  810. 

There  must  be  a  Serjeant's  signature  to  a  rejoinder  in  demurrer.  2  B.  &  P. 
536. 

Rule  relative  to  the  counsers  signature  to  interrogatories.    5  T.  R.  474* 

(M)  mbtw  iuDgment  0l)aII  ht. 

(M  1.)  Upon  a  bad  count. 

When  for  de&ult.  Vide  post,  (Y  1.) 

When  upon  nil  diciU    Vide  ante,  (E  42.) 

Or,  upon  confession.    Vide  post,.  (V  2.) 

Though  a  plaintiff  or  defendant  pray  a  wrong  judgment,  the  court  must 
0ve  such  judgment  as  the  party  is  entitled^  to.  Rayner  v.  Pointer,  C.  P. 
£.  16  Geo.  2.    WiUes,  410. 

And  therefore  if  the  defendant,  in  a  demurrer  to  a  declaration,  prayjud^- 
ment  of  the  declaration,  and  that  it  may  be  miashed  and  the  plaintiff  jom 
in  demurrer,  and  the  declaration  be  good,  the  court  will  give  judgment  in 
chief  in  favour  of  the  plaintiff.    Ibid. 

If  pleading  be  baoy  judgment  shall  be  against  him  who  made  the  first 
defiudt;  aB)  if  a  count  or  declaration  be  bad,  there  shall  be  judmient 

Sainst  the  plaintiiB^  though  the  bar  is  insufficient ;  as,  if  debt  be  oy  an 
ministrator  durante  minore  aiaie^  or  an  executor,  i^r  the  executor 
has  obtained  hk  full  age,  though  the  plea  in  bar  be  insufficient ;  yet 
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there  shall  be  judCTient  against  the  plaintifff  for  it  appears  he  has  no 
cause  of  action.     R.  5  Co.  29.  a.    [4  T.  R.  224.] 

So,  if  two  inconsistent  counts  are  joined  in  a  declaration,  the  plaintiff 
cannot  have  judgment.  By  Buller  J.  Rex  v.  Cambridge^  £.  28  Geo.  3. 
2T.R.461. 

But  if  it  appears  that  the  plaintiff  has  no  cause  of  action  by  the  plea 
only,  and  not  by  the  declarationi  and  the  plea  is  defective  and  bad, 
the  plaintiff  shall  have  judgment ;  as,  in  trespass  quare  dausum  Jr^t 
et  dejecU  his  hurdles  affixed  to  his  freehold,  if  the  defendant  pleads  that 
the  place  where,  &c  is  communis  platea  and  prescribes  for  setting  stalls 
there,  &c.,  but  the  prescription  is  bad ;  the  plaintiff  shall  have  judg- 
ment ;  though  he  has  no  cause  of  action,  if  it  was  communis  platea* 
R.  1  Lev.  184. 

The  judgment  ought  to  be  entered,  ideo  considerattm  est  per  Cur» 
quod.  4^c. 

But  if  the  judgment  be  (where  the  jury  find  damages  to  S8/L,  quod 
recuperet  damna  suapredicta  perjur.  assess,  ad  371.  nee  non^  Sfc.  it  will 
be  well ;  for  the  wonls  purjur.  assess,  ad  S7l.  shall  be  surplusage.  R» 
Jon.  171. 

If  there  be  judgment  on  a  bad  count  upon  a  demurrer  on  motion  in 
arrest  of  judgment,  it  shall  be,  quod  plaintiff  fit2  capiat  quia  narratio  in-- 
sufficiens.     Mod.  Ca.  15. 

If  the  defendant  or  plaintiff  pleads  over,  he  shall  not  afterwards  take 
advantage  of  any  defect  in  the  plea  of  the  other  party,  which  would  be 
aided  on  a  general  demurrer.     Per  Holt,  Sol.  519. 

(M  2.)  Upon  a  bad  plea. 

If  the  plea  is  naught,  and  the  replication  likewise,  and  the  defendant  de- 
murs, juagment  shall  be  for  the  plaintiff;  for  the  first  fault  was  in  the  plea. 
Woodward  v.  Robinson,  P.  6  G.  Str.  302.  Vide  Dougl.  94.  to  the  same 
effect. 

So,  if  the  plea  be  defective,  and  the  plaintiff  makes  an  idle  repli- 
cation, but  the  defendant  does  not  rely  thereon,  thei:e  shall  be  judgment 
against  the  defendant     4  Co.  84.  a.     Cro.  El.  815. 

So,  if  the  plaintiff's  replication  be  double.     R.  3  Lev.  244. 

So,  if  to  a  debt  upon  a  bond  to  stand  to  an  award,  if  made  super 
vel  ante  7  Maii^  anil  if  not  to  an  umpirage,  the  plea  be,  that  no 
award  was  made  ante  7  Maiij  without  saying,  vel  super^  if  the  plaintiff 
replies,  that  there  was  an  umpirage,  but  assigns  an  insufficient  breach, 
there  shall  be  jud^ent  for  the  plaintiff;  for  the  plea  was  not  Cured  by 
the  replication.     Per  three  J.     Keeling  cont  1  Sid.  336. 

If  on  debt  on  bond  payable  23d  March,  defendant  pleads  payment  on  the 
22d ;  and  plaintiff  replies,  he  did  not  pay  either  on  the  ^2d  or  2dd,  or  at  any 
time  after  making  the  bond,  and  defendant  demurs  for  duplicity ;  judgment 
shall  be  for  plaintiff;  for  the  plea  is  ill  first,  and  if  plaintiff  had  gone  to  issue 
upon  the  plea,  the  verdict  must  have  been  set  aside.  Jernegan  v.  Harrison, 
T-  6G.    Str.  317. 

So,  if  the  plea  does  not  answer  to  the  whole  declaration,  whereto  the 
plaintiff  demurs,  there  shall  be  judgment  against  the  defendant  for  his 
bad  plea,  and  not  against  the  pliuntiff  for  the  discondnuance.*  R. 
1  Rol.  496.     Cont  1  RoL  176.     R.  2  Bui.  288. 

So,  if  the  plea  be  insufficient  in  substance,  or  confess  the  point  of 
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the  action,  there  shall  be  judgment  aminst  the  defendant,  though  the 
replication  be  immaterial  and  me  defendant  demurs  to  it  R.  8  Co.  1 20* 
133.  b.    R.  9  Co.  110.  b. 

As,  if  the  plea  be  uncertain.     R.  Poph.  209. 

So,  though  issue  joined,  and  verdict  for  the  defendant.  Hob.  56. 
[Broadbent  v.  Wilks,  C.  P.  T.  16  Geo.  2.    Willes,  360.] 

For  the  court  will  judge  upon  the  whole  record,  and  therefore  where 
the  verdict  concludes  si  sic,  4^.  for  the  defendant  or  for  the  plaintiff; 
yet  the  defendant  or  plaintiff  shall  not  have  judgment,  if  it  appears  on 
the  whole  record  that  he  has  not  a  title. .  R.  Mo.  105.  269.  Vide 
post,  (S.  38.  40.) 

If  defendant  by  bis  plea  sets  out  a  bad  title  to  an  office,  it  amounts  to  a 
confession  of  the  usurpation,  though  he  denies  it,  and  the  cgurt  will  give 
judgment  against  him.    Rex  v.  Phillips,  M.  7  G.    Str.  394. 

If  the  plea  makes  the  place  where  the  bail-bond  was  given  material,  it  is 
naught,  and  there  shall  be  judgment  for  the  plaintiff.  Belgardine  v.  Preston, 
P.  8G.    Fort.  365. 

If  plaintiff  in  an  action  on  a  bail-bond,  sets  out  that  the  bond  was  to  ap- 
pear at  the  return  of  the  writ,  and  defendant  pleads  the  stat.  H.  6.,  and 
says  it  was  a  bond  made  for  ease  and  favour ;  it  is  a  bad  plea,  for  he  ougbt 
to  have  traversed  the  condition  set  out  by  plaintiff;  and  here  are  only  two 
affirmatives,  which  cannot  make  an  issue.  Peedle  v.  Christmas,  P.  12  G. 
Fort.  365.    Vide  Doug.  94.,  a  similar  case. 

So,  if  the  plea  is  bad,  and  issue  found  thereon  for  the  plaintiff,  there 
shall  be  judgment  against  the  defendant,  though  it  does  not  appear 
that  he  is  chargeable ;  as,  in  debt  against  an  executor,  who  pleads  an- 
other judgment  at  a  day  to  come,  and  issue,  that  it  vms  per  Jraudem^ 
is  found  for  the  plaintiff,  though  it  be  impossible,  yet  the  plaintiff  shall 
have  judmnent     R.  Cro.  Car.  25.* 

If  a  derendant  pleads  a  justification  insufficient  in  law,  upon  which  issue  is 
taken,  and  the  issue  found  for  him,  the  court  will  give  the  plaintiff  leave  to 
enter  up  judgment,  notwithstanding  the  justification.     1  T.  R.  118. 

So,  if  the  defendant  by  his  avowry  destroys  the  plaintiff's  title, 
but  gives  him  another  title,  there  shall  be  judgment  for  the  plaintiff; 
for  upon  the  whole  record  it  appears  the  plaintiff  has  title.     R.  8  Co. 
>«ro.  a* 

So,  if  the  defendant  pleads  a  good  plea  in  bar,  but  the  plaintiff  avoids 
it  by  his  replication,  there  shall  be  judgment  for  the  plaintiff.  R.  Lut. 
1380. 

If  matter  that  ought  to  have  been  pleaded  in  abatement  is  pleaded  in  bar, 
it  is  bad.    White  v.  Willes,  P.  32  G.  2.    2  Wils.  87. 

So,  if  executor  sued  as  administrator,  pleads  his  being  executor  in  bar,  and 
not  in  abatement,  and  plaintiff  demurs,  plaintiff  shaJl  have  judgment.  Stocker 
V.  Heath,  P.  8  G.  2.    B.  R.  H.  104. 

In  trespass  for  impounding  a  mare,  if  the  defendant  justifies  for  that  the 
mare  was  man^,  it  must  allege  that  she  was  so  when  put  in,  or  that  plaintiff 
had  notice  of  it  before  the  distress,  or  it  is  bad.  Semb.  Palmer  v.  Stone, 
T.  32  &  33  G.  2.    2  Wils.  96. 

To  trespass  for  entering  close,  treading  down  the  grass  there,  and  eating 
other  grass  with  cattle ;  if  defendant  pleads  not  guilty  to  the  whole,  and  as 
to  entering  and  treading,  justifies  on  two  prescriptions,  and  there  is  a  verdict 
for  plainuff  on  the  general  issue,  and  for  defendant  on  the  other;  plaintiff 
shall  have  judgment ;  for  eating  the  grass  is  not  covered  by  the  justifications. 
Knight  V.  Lillo,  T.  81  G.  2.    2  Wils.  81. 

(M  3.) 
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(M  S.)   Upon  a  bad  replication. 

But,  if  the  plaintiff  does  not  demur  to  the  defendant's  defectiT^^ 
plea,  but  replies,  and  by  his  replication  shows  that  he  has  no  cause  of 
acdon,  there  shall  be  judgment  against  the  plaintiff;  as,  in  debt  on  a 
bond,  if  the  defimdant  pleads  performance,  and  the  plaintiff  assigns 
an  insufficient  breach,  there  shall  be  judgment  against  him,  though  me 
plea  was  defective.  R.  2  Cro.  ISS.  8  Co.  133.  b.  R.  Lut  609« 
R.  Hob.  14. 

So,  in  an  acdon  for  an  escape,  if  the  bar  is  defectiye,  but  the  repIt-> 
cation  shows  no  cause  of  action,  there  shall  be  judgment  against  the 
plamtiff.  R.  3  Co.  52.  b.  R.  8  Co.  120.  b.  R.  8  Co.  133.  b.  Poph. 
41,  42. 

So^  in  ejectment.     R.  Hob.  128. 

And  where  the  replication  shows  that  the  plaintiff  has  no  cause  of 
action,  it  shall  not  be  aided  by  a  rejoinder  which  tenders  issue  upon 
another  point,  and  admits  a  cause  of  action.     1  Lev.  195. 

Yet,  where  the  replication  is  imperfect  or  defecdve  in  the  manner  of 
pleading,  it  shall  be  aided  by  a  rejoinder,  which  admits  the  thing  mis- 
pleaded,  and  tenders  issue  on  another  point.     R.  1  Lev.  195. 

If  there  is  a  bad  replication,  of  which  the  defendant  gives  notice,  and 
plaintiff  goes  on  to  trial,  and  has  verdict  without  defence,  it  shall  be  set 
aside.    Barnes,  457. 

If  upon  the  whole  record  it  appears  that  the  plaintiff  has  no  right  to  sue 
whether  from  a  personal  disability  or  otherwise,  however  formal  his  adver-> 
aary's  defence,  the  court  are  bound,  ex  officio^  to  give  judgment  against 
him ;  as,  where  it  is  admitted,  that  he  has  become  an  alien  enemy  since 
action  brought,  and  before  plea  pleaded.    4  East,  502. 

Rule,  that  judgment  shall  not  be  signed  for  nonpayment  of  the  issue 
money.  K.  B.  Hil.  35  Geo.  .3.  6  T.  R.  218.  C.  B.  Hil.  35  Geo.  3.  2  H. 
Bl.  551. ;  and  the  rule  is  without  an  exception.    6  T.  R.  477* 

The  rule  of  court,  5  Ann.  "  that  the  defendant's  attorney,  at  the  time 
of  the  delivery  of  the  copy  of  the  declaration,  or  taking  thereof  out  of  the 
office,  shall  pay  fourpence  for  the  warrant  of  attorney ;  and  if  he  rdfiise, 
the  plaintiff's  attorney  may  sign  judgment  by  default,"  is  obsolete.  4  T.  R. 
370. 

Judgment  cannot  be  signed  for  nonpayment  of  the  judge's  paper  books. 
}  B.  &  P.  292. 

(M  4.)  At  what  time  judgment  shall  be  given  or  signed. 

Plaintiff  is  not  obliged  to  proceed  to  final  judgment  next  term  after  trial  ; 
therefore  if  verdict  in  Hil.  vac.  defendant  renders  himself  in  Easter,  and 
plaintiff  might  have  signed  final  judgment,  but  does  it  not  till  Trinity,  and 
m  Michaelmas  charges  defendant  in  execution,  it  is  well,  and  deiendiuit  is 
not  entitled  to  supersedeas*    Pierce  v.  .-  H.  24  G.  2.     1  Wils.  297* 

SO)  if  a  cause  rests  four  terms,  without  any  proceeding,  judgment 
shall  not  be  signed  without  a  term's  notice.    Mod.  Ca.  18. 

So,  judgment  shall  not  be  si^ed  after  a  verdict  or  writ  of  inquiry, 
till  four  days  exclusive.    R.  1  Sal.  399. 

The  rule,  that  final  judgment  cannot  be  signed  till  four  days  after  the 
return  of  the  habeas  corpora  juraiomnii  does  not  hold  where  the  term  doaes 
before  their  expiration.    2  B.  &  P.  893. 

If  a  plaintiff,  entitled  to  sign  judgment,  is  required  to  give  security  S(x 
costs,  with  a  stay  of  proceedings  untU  given,  he  camiot  sign  judgment  before 
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tbe  openiag  of  the  office  on  the  day  following  that  on  which  he  gives  it. 
3B.  &P.  S19* 

In  all  cases  where  the  plaintiff,  having  filed  common  bail  for  the  defend- 
ant, between  the  2d  and  6th  November,  is  entitled  to  judgment,  it  is  signed 
as  of  the  day  before  the  essoign  day  (3d  November),  of  Michaelmas  term. 
5T.R.65. 

In  a  four-day  rule  for  judgment,  neither  the  first  nor  last  day,  nor  an 
intervening  Sunday,  counts.     IS  East,  21. 

The  court  will  give  leave  in  the  first  instance  to  enter  up  judgment  on  a 
verdict  reduced  1^  an  award.  Higginson  v.  Nesbitt,  C.  P.  M.  38  Geo.  3. 
1  Bos.  &  Pull.  97. 

So,  there  cannot  be  final  judgment  in  real  or  mixt  actions  without  a 
peremptory  rule  on  motion.     R.  1  Sal.  399. 

On  a  rule  for  plaintiff's  attorney  to  bring  in  the  roll,  it  cannot  be  delivered 
by  the  counsel  to  the  clerk  of  the  papers ;  the  attorney  must  file  it  himself. 
Whiter  v.  Groombridge,  P.  8  G.  2.    B.  R.  H.  10*. 

The  court  will  not  order  plaintiff's  attorney  to. bring  in  and  enter  up  judg- 
ment, on  the  motion  of  a  stranger,  though  in  order  that  it  may  be  used  as 
evidence  on  a  penal  statute.    Hudson  v.  Smith,  M.  11  G.  2.    Andr.  22* 

But  in  personal  actions,  judgment  may  be  signed  without  motion. 

1  Sal.  399. 

Where  a  verdict  is  taken  subject  to  a  reference,  judgment  may  be 
entered  for  the  sum  awarded,  without  applying  to  the  court.  1  East,  401. 
3  B.  &  P.  244, 

Where  a  verdict  has  been  taken  for  the  plaintiff,  subject  to  an  award,. he 
cannot  sign  judgment  for  the  sum  awarded,  without  first  obtaining  a  rule  for 
that  purpose.    4  East,  309. 

The  motion  to  enter  up  judgment  on  a  verdict  reduced  by  an  award,  is 
of  course.    1  B.  &  P.  97. 

Where  an  award  reducing  a  verdict  directs  payment  at  a  future  day, 
9emble,  that  judgment  cannot  be  entered,  and  clearly  execution  cannot  issue 
before  the  day.    4  Taunt.  319. 

Judgment  may  be  entered  pursuant  to  an  award,  under  a'reference^  which 
bas  been  lost,  on  affidavit  of  its  contents.    3  Taunt.  45. 

The  judgment  in  cases  argued  and*  determined  at  Serjeant's  Inn  HaU,^ 
caiuiot  be  given  till  the  subsequent  term.    7  Taunt.  192. 

So,  in  real  actions  on  a  plea  in  abatement.     Ibid. 

So,  if  the  plaintiff  does  not  enter  up  judgment  after  verdict  for  him^ 
because  the  diamages  are  small,  the  defendant  may.     Hard.  219. 

So^  if  the  defendant  dies  afler  the  verdict,  and  before  Judgment 
signed,  judgment  may  be  signed  within  two  terms  after.     1  &I.  401. 

If  plaintiff  (in  an  action  for  arrears)  dies  before  judgment  on  a  special  ver-* 
diet,  judgment  may  be  entered  as  of  the  term  in  which  thepostea  is  return* 
^le.    Trelawney  v.  Winchester,  H.  30  0. 2.    1  B.  M.  219. 

On  a  case  reserved  for  the  consideration  of  the  court,  if  defendant  dies 
pending  the  argument,  judgment  shall  be  entered  nunc  pro  tunc.  Astley  v. 
JBeyiM^,  M.  5Geo.2.    Str.  159* 

IS  defendant  dies  after  judgment  pronounced  for  him,  the  court  will  give 
leave  to  ent^  it  up  as  of  that  term,  though  the  application  is  six  or  seven 
teryn  after*    Norwich  v.  Berry,  H.  9  Geo,  S.    4  B.  M.  2277. 

If  an  executor  receive  assets  between  the  time  of  the  plaintiff 'a  suing  out 
Ike  mrit,  and  ^be  judgment  ^uando  accedermt^  upon  plene  admnigtravii 
.pleaded,  the  court  wiU  permit  the  plaintiff,  in  hkg  nirefadas^  to  aoieDd  hia 
ludfqpeot  ap  to  the  time,  by  niaking  it  a  judgment  as  of  that  term,  when 
he  could,  at  the  soonest,  have  entered  it  up,  unless  th^  defendant  can 
show^  that  la  point  of  fact  some  injustice  will  be  done  by  it  in  the  parti- 
cular case.    Mara  v.  Quin,  B.  R,  M.  35  Geo.  3*    6  T-  R.  1« 

If 
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If  defendant  in  error  diet  pending  a  cur,  advhare  vuh^  the  court  will  gitre 
leave  to  enter  judgment  nunc  pro  tunc.  Cumber  v.  Wane,  P;  7  G* 
Str.  426. 

If  judgment  be  smied  or  pronounced  in  any  term,  it  may  be 
entered  upon  a  roll  of  the  same  term,  at  any  time  before  the  essoign 
day  of  the  next  term.     Mod.  Ca.  191. 

So,  if  judgment  be  pronounced,  and  the  roll  not  engrossed,  it  may 
be  done  many  years  after  by  leave  of  the  court     Mod.  Ca.  59* 

Thouffh  it  be  a  judgment  in  error  on  an  indictment  for  treason,  && 
R.  ModrCa.59. 

The  court  will  not  give  leave  to  enter  up  a  judgment  of  twenty  years 
standrng^nung  pro  tunc.   Flower  v.  Earl  Bolinghroke,  M.  12  Geo.  Str.  639. 

It  is  only  permitted  to  enter  judgment  nunc  pro  tunCf  where  the  delay 
has  proceeded  from  the  act  of  the  court.  If  this  rule  is  to  be  extended,  it  can 
only  be  where  the  delay  having  been  occasioned  by  the  party  as  being  fri- 
volous ;  not  where  his  proceedmg  has  been  according  to  the  common  course 
of  law.     1  T.  R.  637. 

After  verdict,  and  the  death  of  one  party,  and  more  than  two  temw 
elapsed  since  the  verdict,  judgment  cannot  be  entered  nunc  pro  tunc 
4  Taunt.  702. 

Judgment  may  be  signed  after  the  defendant's  death,  if  it  has  relation 
back  to  his  lifetime ;  thus  it  may  be  signed  in  Easter  vacation,  on  a  warrant 
of  attorney,  where  the  defendant  died  in  Easter  term.  6  T.  R.  368. 
.  Judgment  in  actions  by  bill,  in  the  king's  bench,  relate  not  to  the  es« 
soign,  but  to  the  first  day  in  full  term.  And  since  judgment  cannot  be 
entered  against  a  party  mer  his  death,  unless  as  of  a  Say  when  he  was 
living,  it  follows  tnat  to  obtain  leave  to  enter  up  judgment  on  an  old  war- 
rant of  attorney,  the  affidavit  in  support  of  the  application,  must  state  that 
the  defendant  was  alive  on  the  first  or  other  day  m  full  term  of  the  term  in 
which  the  application  is  made.    4  M.  &  S.  174* 

Judgment  may  be  entered  up  for  a  defendant,  as  of  a  term  when  pro- 
nounced when  he  was  alive,  though  he  be  since  dead.    4  Burr.  2277. 

Where  ultimately,  a  nonsuit  is  entered  on  a  point  reserved  at  the  trial,  it 
has  relation  back  to  the  trial,  so  a6  to  warrant  the  entering  of  judgment  for 
the  defendant  deceased,  as  of  the  term  following.     1  Taunt.  385. 

Yet  the  court  may  stay  it  by  rule  till  the  cause  is  examined.  Mod. 
Ca.59. 

'     And  the  court  do  not  give  leave  to  enter  it  of  a  precedent  term, 
but  it  shall  be  continued  till  the  present  term.     Mod.  Ca.  184.  191. 

If  no  fraud  appears  in  plaintiff^  but  the  judgment  has  not  been  docketted 
in  due  time  by  negligence,  the  court  will  not  interpose  to  set  aside  judgment 
on  motion.    Barnes,  261. 

By  rule  of  C.  B.  E.  12  G.2.  it  is  ordered,  that  after  the  first  day  of  the 
then  next  term,  all  posteas  and  inquisitions,  on  which  final  judgments  are 
signed,  shall  be  len  with  the  prothonotaries,  in  order  that  the  judgments 
may  be  immediately  entered.    Barnes,  259. 

By  rule  of  B.  R.  &  C.  P.  H.  35  G.  3.  it  is  ordered,  that  afti^r  die  first 
day  of  the  next  term  no  judgment  shall  be  signed  for  nonpayment  of 
issue  money ;  but  that  it  shall  remain  to  be  taxed  as  part  of  the  costs  in  the 
cause.  6T.R.218.  2  H.  Bl.  Fuller  v.  Osborne,  B.  R.  M.  36  G.  3. 
6  T.  R.  477.    Vide  supra,  (R.  42.) 

The  court  will  not  aulow  a  plaintiff  to  sign  judgement  because  the  defend- 
ant refuses  to  pay  for  half  the  pajaer-books  delivered  to  the  judges,  the 
case  being  withm  the  above  rule.  Fulham  v.  Bagshaw,  C.  P.  T.  S8  Geo.  3. 
1  Bos.  &  Pul.  292. 

A  judgment  entered  up  by  an  attorney's  clerk  in  the  name  ^  the  attorney, 
without  his  knowledge,  is  irregular.    5  burr.  2660. 

Semfole, 
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Scmble,  that  any  person  interested  in  a  judgment  may  compel  the  party . 
to  enter  it  up.    2  N.  R.  474. 

Actioiv  on  a  Judgment  may  be  stayed,  on  payment  of  the  sum  recovered, 
and  costs,  without  any  interest,  although  the  defendant  absconded  for  seven 
years  since  the  judgment*    2  Anst.  558. 

The  court  of  exchequer  will  not  set  aside  a  judgment  regularly  entered 
up,  on  the  ground*  of  usury  or  extortion  in  obtaining  it.     1  Anst.  ?• 

To  set  aside  a  verdict  and  judgment,  as  obtained  by  the  attorney,  without 
the  leave  of  the  client,  which  must,  therefore,  be  produced.     1  Anst.  271  • 

An  application  to  set  aside  a  judgment  must  be  made  without  delay. 
ST.  R.  SOI. 

A  rule  for  setting  aside  a  judgment  on  the  merits  cannot  be  resisted,  on 
the  ground  that  the 'defendant  means  to  plead  bankruptcy.     1  B.  &  P.  52. 

On  setting  aside  judgment  for  want  of  a  plea,  the  plea  of  the  statute  of 
limitations  will  not  be  excluded.     1  B.  &  P.  29S. 

The  court  will  set  aside  a  regular  interlocutory  judgment,  on  affidavit  of 
merits,  though  it  be  the  defendant's  intention  to  plead  his  infancy.  1  Mars. 
S91.    5  Taunt«  856. 

A  regular  judgment  will  not  be  set  aside,  where  the  defendant  had  re* 
fused  fair  terms  of  compromise.    4  Taunt.  885. 

Where  judgment  has  been  given  for  the  defendant,  on  demurrer  to  a  plea, 
the  court  will  not  in  a  subsequent  term  set  aside  that  judgment,  and  suffer 
the  plaintiff  to  reply,  by  confessing  the  matters  contained  in  the  plea,  and 
taking  judgment  of  assets  quando  acciderinU  1  Mars.  401.  5Taunt,33S. 
665.    6Tauit.45. 

(N)  l^rotegtatiom 

A  protestation  is  made  to  the  intent  that  the  defendant  or  plaintiff 
may  not  be  concluded  by  his  plea  or  replication,  if  the  issue  be  found 
for  him.     Co.  Lit.  1 24.  b.     PI.  Cpm.  276.  b. 

As,  in  1^  action  by  a  villein  against  his  lord,  who  pleads  in  bar,  he- 
most  at  the  b^inning  of  his  plea  make  protestation  that  he  is  his  villein, 
odierwise  the  plaintiff  shall  be  enfranchised,  though  the  issue  be  found 
for  the  lord.    Lit  sect  192,  193. 

And  a  man  may  plead  it  in  abatement,  or  take  it  by  protestation 
and  plead  over.    Lit  s.  193. 

So,  6  lAan  may  take  a  protestation  in  his  replication ;  as^  in  assumpsit, 
if  the  defendant  pleads  an  agreement  to  take  a  bill  in  satis&ction,  tb^ 
plaintiff  may  say,  protestando  that  there  was  no  agreement  and  no  bill 
given,  that  it  was  not  sealed.     R.  5  Mod.  136. 

So^  a  man  may  take  by  protestation  matter  which  he  cannot  plead ; 
as,  in  a  precipe  in  capites  the  tenant  cannot  plead  that  the  land  is 
holden  of  B.  and  not  of  the  king,  but  shall  make  protestation  of  it. 

In  an  action  for  taking  goods  of  the  value  of  5/.,  the  defendant  may 
make  protestation  that  they  were  not  of  more  than  the  value  of  3«.  4a. 
Lot.  1320.^ 

On  an  information,  the  defendant  shall  take  by.protestaj^6n,  that  it 
is  a  mimis  si0ciens.    PL  Com.  1 .  a. 

The  protestation  must  come  after  pracludiy  norij  8fc.  and  not  before. 
H.  Com.  276.  b. 

But  a  protestation,  repugnant  or  inconsistent  with  the  plea,  is  not 
good;  as,  in  rq)levin,  tor  a  taking  in  A.  a  protestation  t^at  he  did 
not  take,  and  a  plea  that  there  is  no  such  vill  as  A.  with  an  avowry 
by  retom.  habendo,  is  bad.    Bro.  Protestation,  1 . . 

So,  if  the  defendant  pleads  a  descent,  which  tolls,  eptry,  and  the 
jihm^ protestando  that  there  was.i\o  descent^  pleads  continual  claim; 

for 
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for  he  does  not  acknowledge  the  descent  by  the  protestation,  and  coit-* 
Fesses  and  avoids  it  by  plea«     Bro.  Protestation,  5. 

In  an  action  by  an  executor,  the  defendant  ought  not  to  take  by 
protestation,  that  the  plaintiff  was  not  executor,  and  plead  that  A. 
was  administrator,  who  gave  to  him ;  for  it  is  the  e&ct  of  the  plea, 
that  the  plaintiif  was  not  executor.     R.  PL  Com.  276.  b. 

In  mayhem^  if  the  defendant  potestando  that  it  was  de  son  assatdff 
pleads  nulviaykem.     Kel.  95.  a. 

Nor,  an  idle  and  superfluous  protestation ;  as,  in  action  by  the  exe- 
cutor of  A.,  if  the  defendant  makes  protestation  that  A.  did  not  make 
a  will,  and  that  A.  did  not  make  the  plaintiff  executor;  for  if  he  made 
no  will,  the  other  part  is  included.     PL  Com.  276.  b. 

Yet,  an  idle  or  repugnant  protestation  does  not  vitiate  the  plea^ 
though  it  be  shown  for  cause  of  demurrer;  for  the  intent  of  a  protest- 
ation iS)  that  the  party  may  not  be  concluded  in  another  action.  R;  in 
B.  R.  inter  Sir  G.  Warburton  and .     II.  by  C.  B.  M.  9  Ann. 

The  protestation  does  not  avails  if  the  issue  be  against  him ;  as,  if 
an  issue  is  found  against  a  lord,  the  villein  shall  be  enfranchised, 
though  he  takes  protestation,  that  he  is  his  villein.     Co.  Litt.  126.  a. 

Yety  if  the  vouchee  takes  by  protestation  the  value  of  the  land,  and 
enters  into  warranty ;  though  it  is  found  against  him,  the  protestation 
prevents  a  conclusion  as  to  the  value  of  the  land.     Co.  Lit  126.  a* 

(0)  g>f)otDing  of  DC0D& 

(O  1.)  When  it  shall  be. 

In  aU  actions,  a  man,  who  claims  by  deed,  and  pleads  it,  oug^t  to 
MjY  hie  in  curia  prdat,  if  he  is  a  party  to  the  deed,  for  by  the  shoiving 
of  deeds  in  court,  the  court  are  to  judge  whetiier  they  are  good. 
R.  10  Ca  92.  a.     Co.  Lit  35.  b.     R.  2  Cro.  272.     YeL  201 . 

And  therefore,  if  a  man  claims  a  villein,  or  any  other  thing  whick 
he  cannot  have  without  deed,  he  ought  to  show  the  deed  in  court. 
Lit  s.  183. 

So,  if  a  man  alleges  an  estate  of  freehold  to  be  on  condition^  he  must 
show  a  deed  thereof.     Lit  s^  365. 

(O  2.)  How  pleaded. 

If  a  man  pleads  a  deed,  he  ought  regularly  to  allege  a  prqfert  of  the 
deed  itself. 

Or^  of  the  record. 

And  the  printed  act  is  not  sufRcieitt,  if  he  makes  diprqfert  of  an  act 
of  parliament  in  plea.     R.  Sal.  566. 

But  by  the  st  3  &  4  Ed.  6.  —  4  &  13  El.  6.  the  exemplification  or 
constat  of  inrolment  of  letters  patait,  pleaded  or  showed,  shall  be  of 
like  effect  as  the  first  letters  patent,  if  die  same  had  been  pleaded  or 
shown. 

And  therefore  it  is  sufficient  to  say,  prout  per  exempli  irrotuiamentw 
1  Sand.  189.     SaL566. 

So»  by  the  st.  10  Ann,  18.  a  copy  of  die  inrolment  of  any  indenture 
of  bargain  and  sale  inrolled. 

But,  if  he  pleads  an  inrolment,  he  need  not  say  before  whom  the 
deed  was  acknowledged,     R,  PL  Com.  105.  a. 

18  And 
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And  if  the  inrolment  be  not  effectual,  the  other  party  may  traverse 
theinrolnient,  and  it  shall  be  tried  by  the  record.     R.  PL  Com.  105.  a. 

In  debt  on  assignment  of  bail  bond,  prqfert  of  the  bond  is  enougli,  with-* 
out  setting  down  the  witnesses'  names.  Robinson  v.  Taylor,  T.  13  G. 
Fort.  360. 

(O  3.)  What  deed. 

So,  if  a  man  pleads  letters  patent  to  him,  or  to  another,  to  whom  he 
is  privy,  or  under  whom  he  justifies,  he  ought  to  show  them  to  the 
court.     1 0  Co.  92.    Mo.  849.    Dy.  29.  b. 

So,  in  debt  upon  bond,  he  must  show  the  bond. 

So,  where  an  action  is  founded  on  a  deed,  he  must  show  the  deed; 
as,  covenant,  &c. 

And  he  must  show  the  original ;  for  a  counterpart  is  not  sufficient. 
R.  Noy,  53. 

So,  in  an  action  upon  the  case  for  the  profits  of  an  office,  he  must 
show  the  letters  patent  of  the  office.     Per  two  J.    Latch,  88. 

So^  in  debt  by  an  executor,  he  must  show  to  the  court  the  letters 
testamentary.  R.  Hob.  53.  Cont  if  not  demanded.  1  Rol.  78.  Vide 
post,  rO  16.) 

If  die  defendant  prays  oyer  of  the  letters  testamentary,  it  is  sufficient 
if  the  executor  produces  an  exemplification  of  the  probate.  Shepherd  v. 
Shorthoie,  H.  7G.     Str.412. 

So,  if  he  pleads  payment  with  an  acquittance,  he  must  show  the 
acquittance.     R.  Sal.  519. 

But  he  need  not  show  to  the  court  a  writing  not  sealed ;  as,  if  he 
pleads  a  warrant  of  a  justice  of  the  peace,  he  need  not  say  hie  in  curia 
pnlat.     R.  3  Lev.  205. 

So,  if  he  pleads  a  sheriff's  warrant     D.  3  Lev.  205.     2  Cro.  372. 

Or,  an  award;  for  it  is  no  deed.     Sti.  459.     Vide  Arbitrament  (L) 

Or,  a  policy  of  insurance.     1  Sid.  386.  / 

Plaintiff  is  not  obliged  to  show  a  promissory  note  or  bill  of  exchange,  on 
motion.    Odjame  v.  Duke  of  Grafton,  M.  1727,  Bunb.  243. 

So,  though  it  be  under  seal,  if  it  be  not  a  deed ;  as,  a  composition 
with  creditors  on  the  stat  8  (or  8  &9)  W.3. 18.  R.  Mod.  Co.  58. 
Vide  Ld.  Raym.  967. 

(O  4.)  Where  one  is  privy. 

So,  a  man  who  claims  any  estate  or  interest  by  a  deed  must  show 
the  deed,  though  he  ia  no  party  to  it.     10  Co.  92.  a.     Co.  Lit.  226.  a. 

As»  if  there  DO  a  release  of  a  right  to  tenant  for  life  or  in  tail^ 
he  in  reversion  or  remainder,  who  pleads  it,  must  show  the  deed. 
Lit.  8. 458. 

Or,  if  it  be  to  him  in  reversion  or  remamder,  if  the  tenant  for  life 
pleads  it,  he  must  have  it  in  his  hands.    Lit  s.  452. 

So^  if  a  confirmation  be  to  tenant  for  life,  remainder  to  A.,  he 
shall  not  have  waste  or  other  benefit  by  such  remainder,  without  show- 
ing the  deed.    Lit.  s.  573. 

So,  if  the  defendant,  being  .a  tinner,  pleads  a  privily  granted  by 
charter  of  Ed.  1.  to  tinners  not  to  be  sued  out  of  the  stannaries,  he 
ought  to  show  the  patent,  for  he  is  privy  to  it.     R.  Mo.  849. 

(0  5.) 
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(O  5.)  Or,  claims  only  part  of  the  estate. 

Tliough  he  has  only  part  of  the  estate,  which  was  granted  by  th^ 
original  deed ;  as,  if  an  estate  be  granted  by  letters  patent,  the  lessee 
fo  part  must  in  pleading  show  Uie  letters  patent  R.  10  Co.  92.  a^ 
Dub.  Dy.  29.  b.     Semb.  cont  2  Cro.  70. 

So,  if  the  grantee  of  a  rent  grant  part  of  the  rent  to  another,  the 
second  grantee  ought  to  show  the  first  deed.  3  H.  6.  20,  21.  10  Co. 
93.  a, 

(O  6.)  Or,  justifies  under  a  party  or  privy. 

If  a  man  justifies  under  one  who  is  party  or  privy  to  a  deed,  in 
pleading  he  must  show  the  deed.     10  Co.  92.  a.  -  Co.  Lit.  226.  a. 

As,  if  he  justifies  as  servant  to  the  lessee  of  a  patentee.  R*  10  Co. 
92.  a.    2  Cro.  317. 

Or,  to  a  lessee,  who  by  a  covenant  in  his  lease  has  power  to  take 
trees -for  fireboot     R.  2  Cro.  292. 

Or,  as  servant  to  a  lessee  of  tithes.     R.  2  Cro.  360. 

(O  7.)  Though  nothing  is  conveyed  by  the  deed,  if  a  deed 

was  necessary. 

And  if  a  deed  is  necessary,  he  who  pleads  it  must  show  it,  though 
nothing  is  conveyed  or  transferred  by  the  deed,  but  it  relates  to  col* 
lateral  matter;  as^  if  a  man  pleads  attornment  by  a  corporation  to  a 
grant  to  him  in  reversion,  ne  must  show. the  deed  of  attornment^ 
uough  he  claims  nothing  firom  thosp  who  attorned,  which  is-  only  a 
consult.    6  Co.  38.  b. 

(O  8i)  When  it  is  not  necessary :  —  If  he  be  a  stranger. 

But  if  a  maq  be  a  stranger  to  the  deed,  and  claims  nothing  out  of 
it,  nor  justifies  as  a  servant  to  one  who  is  party  or  privy,  he  need  not 
show  the  deed,  though  he  pleads  it.     10. Co.  93,  94>. 

As,  if  he  comes  in  not  by  the  party  to  the  deed,  but  by  act  of  law, 
and  therefore  cannot  provide  for  the  showing  of  the  deed:   as,  if 

Suardian  in  chivalry  in  right  of  the  heir  enters  for  a  condition  broken, 
e  need  not  show  a  deed  of  the  condition.     Co.  Lit.  225.  b. 

So,  tenant  by  statute  merchant,  staple,  or  elegit  Co.  Lit.  225.  k. 
5  Co.  75.  a. 

So,  tenant  in  dower.     Co.  Lit  225.  b. 

If  a  minister  sues  for  an  augmentation  on  the  st  29  Car.  2.  reserved 
by  a  dean  on  a  demise  by  indenture  of  lands  belonging  to  his  deanry, 
he  need  not  show  the  indenture^  for  it  is  sufficient  to  say  penes  se  re^ 
manen.     R.  3  Lev.  83. 

A  bailiff,  who  justifies  under  a  justice  of  peace,  need  not  sliow  the 
commission.     20  H.  7.  7.  a. 

Nor,  a  man  who  pleads  a  patent  to  a  stranger.     R.  Hard.  187* 

Nor,  cesHa/  que  use,  who  pleads  a  grant  of  an  advowson'  by  a  deed  to 
B.  to  his  use ;  for  the  deed  belongs  to  B.     R.  2  Cro.  217. 

So,  an  assignee  of  a  debt  upon  Dond  by  commissioners  of  bankrupt; 
for  he  comes  to  it  by  act  of  law,  and  therefore  need  not  show  the 
bond.     R.  Cro.  Car.  209. 

So, 
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So,  if  there  be  a  covenant  to  stand  seised  to  tlie  use  of  B.,  he  who 
claims  under  B.  need  not  show  the  deed  of  covenant  in  pleading ; 
for  B.  is  in  by  law,  viz.  by  the  st.  28  H.  8.  10.  of  uses.  Semb.  Cro. 
Car.  442. 

A  prqfert  is  not  necessary  of  a  conveyance  deriving  its  effect  from  the 
statute  of  uses.  Dy.277.  Cro.Jac.217.  Carth.316.  3T.R.156.  Bol- 
ton V.  Carlisle,  C  P.  M.  S4  Geo.  3.    2  H.  Bl.  262. 

In  a  conveyance  by  feoffment,  the  statute  of  frauds  requires  that  livery 
should  be  accompanied  by  an  instrument  in  writing ;  yet  the  party  is  not 
bound  to  make  a  profert  of  the  deed.  Read  v.  Brookman,  B.  R. 
£.S9  6eo.S.  3T.R.156. 

In  a  plea  of  justification  under  process  of  an  inferior  court  erected  by 
letters  patent ;  it  is  not  necessary  to  make  a  profert  of  the  letters  patent. . 
Tidey  V.  Foxall,  C.  P.  T.  31  &  32  Geo.  2.    Wilfes,  688. 

So^  an  executor  of  a  feoflee  need  not  produce  the  deed  by  which 
the  plaintiff  enfeoffed  B.  to  the  use  of  the  testator,  in  debt  on  a  bond 
for  jperfonnance  of  a  covenant  of  the  same  deed.     R.  Lnt.  488. 

If  plaintiff  claims  not  the  land  but  only  a  rent-charge,  prqfert  is  not  ne- 
cessary ;  for  the  charters  belong  to  the  owner  of  the  land,  and  the  owner 
of  the  rent-charge  is  not  entitled  to  them.  Wliitfield  v.  Fausset,  H.  1749» 
lVes.387- 

(O  90  Except  where  the  deed  belongs  to  him. 

Yet,  if  the  deed  belongs  to  him,  he  must  show  it,  though  he  came 
to  the  estate  by  act  of  law ;  as,  the  lord  by  escheat  shall  not  plead  a 
conditicm  to  defeat  a  freehold  without  showing  it.     Co.  Litt  226.  a. 

So,  tenant  by  the  curtesy  shall  not  plead  a  condition  made  by  his 
wife,  though  he  is  in  by  act  of  law ;  for  it  is  presumed  that  he  has  the 
deeds  which  belonged  to  his  wife.     Co.  Litt.  226.  a. 

So,  if  the  uncle  of  a  tenant  in  tail  enfeofis  another  with  warranty, 
who  afterwards  releases  the  warranty  to  the  feoffor,  and  the  uncle 
dies,  if  the  tenant  in  tail  pleads  the  release,  he  must  show  it ;  for  it  be- 
longs to  him  after  the  death  of  his  uncle.     Co.  Litt  393.  a. 

(O  10.)  If  the  estate  be  executed.        , 

So,  a  man  who  pleads  a  deed  to  which  he  is  neither  party  nor  privy, 
need  not  show  it,  if  the  estate  be  executed ;  as,  if  he  pleads  a  feoffment 
to  A.  upon  a  condition  and  entry  for  the  condition  broken,  and  after- 
wards a  descent  to  the  defendant,  he  need  ncit  show  the  deed  of  con- 
dition ;  for  it  is  executed.     Co.  Lit.  226.  a.   > 

So,  if  he  pleads  a  mortgage  and  payment  at  the  day,  he  need  not 
show  the  deed ;  for  the  condition  being  performed,  the  deed  perhaps ' 
was  delivered  up.     Ibid. 

So,  if  a  mortgagee  demises  for  years,  and  the  mortgagor  re-enters 
in  debt  for  rent  against  the  lessee  dlerwards,  he  shall  plead  the  mort-^ 
gage  and  re-entry,  without  showing  the  deed.     Ibid. 

So,  if  a  confirmation  be  to  a  lessee  for  life,  remainder  to  A.  in 
waste,  &c.  by  A.,  after  the  estate  executed,  he  need  not  show  the  deed. 

Co  Lit  317- b. 

So,  if  defendant  pleads  an  assignment  of  aleas^,  the  plaintiff  replies 
that  the  lessee  could  not  assign  without  the  lessor's  licence  by  deed,  and 
the  defendant  rejoins  that  he  nad  licence  by  deed,  he  need  not  show  it ; 
for  it  is  executed.     R.6C0.  38.b.     R.  2  Cro.  102. 

Vol.  VL  O  (Oil.) 
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(O  11.)  Except  where  he  is  party  or  privy. 

But  a  party  or  a  privy  to  a  deed  must  show  it,  though  the  estate  b^ 
executed ;  as,  the  lessor  himself  cannot  plead  a  condition  and  entry 
for  the  condition  broken,  without  showing  the  deed,  though  the  con- 
dition be  executed.     Co.  Lit.  227.  b.  228.  b. 

(O  IS.)  If  the  showing  be  hindered,  or  the  deed  admitted  by 

the  other  party. 

Scs  if  the  plaintiff  detains  the  deed,  the  defendant  may  plead  witli- 
out  showing  it ;  as,  tenant  in  an  assize  may  plead  a  feofiment  on  con- 
dition and  entry,  and  that  the  plaintiff  entered  and  took  the  chest 
where  the  deed  was,  &c.,  and  detains  it  without  showing  the  deed. 
G>.  Lit  226.  a. 

So,  in  waste,  the  defendant  may  plead  a  release,  and  that  the  plain- 
tiff got  possession  of  it,  and  detains  it  without  showing  the  release. 
5  Co.  75.  a. 

So,  the  plaintiff  may  declare  that  by  indenture,  whiah  the  defendant 
^penes  se  retinetj  A.  demised  the  rectory  to  the  defendant,  who  thereby 
covenanted  to  find  a  priest,  and  to  pay  him  20/.  per  ann.,  and  that  the 
plaintiff  was  foimd,  and  now  brings  debt  for  the  20/.,  wiihout  ^  prqfert 
in  cur. ;  for  neither  the  indenture  nor  counterpart  belong  to  him.  R. 
S  Lev.  88.  a. 

Where  an  administrator  is  properly  sued  in  that  character,  without  annex- 
ine  to  his  plea  aprqfert  of  the  letters  of  administration ;  thus^  to  a  plea  of  re- 
tainer; since,  as  he  cannot  be  an  administrator  by  wrong,  the  declaration 
admits  that  he  is  so  by  right.    6  T.  R.  550. 

(O  13.)  Or,  be  impossible, 

So,  if  a  deed  be  shown  in  court,  and  denied,  for  which  reason  it 
remains  in  court,  it  may  be  pleaded  in  another  court  without  showing  it. 
5  Co.  74;.  b. 

So»  a  deed  may  be  pleaded  as  lost  by  time  and  accident,  without /yro/Srrf. 
ST.R.151.    4T.R.S23. 

Where,  in  setting  forth  a  conveyance  it  was  stated  that  a  release  was  can- 
celled bv  the  seal  of  the  releasor  being  taken  off  and  destroyed,  and  that 
part  of  the  deed  was  destroyed  or  lost,  with  aprqfert  of  the  residue ;  it  was 
tiolden  to  be  good  pleading.  Bolton  v.  Carlisle,  C.  P.  M.  34  G.  S.  2  H. 
BL  259. 

So,  if  letters^patent,  which  are  in  their  nature  matters  of  record,  are 
of  record  in  the  same  court,  they  may  be  pleaded  without  showing. 
5  Co.  74.  h)     Sal.  497. 

Otherwise,  if  in  its  nature  not  matter  of  record;  for  a  deed  enrolled 
in  the  same  court  cannot  be  pleaded  without  showing.     5  Co.  74.  b. 

So^  there  ought  to  be  a  prqfert  of  letters  patent  enrolled  in  another 
court,  or  of  an  exemplification  thereof.     Sal.  497. 

(O  14.)   If  the  deed  was  not  necessary,  or  conveyed  nothing. 

So,  if  there  be  a  deed,  when  it  was  not  necessary,  whereby  no 
estate  or  interest  is  conveyed,  a  man,  who  pleads  it,  need  not  show  it 
to  the  court ;  as,  if  a  lease  be  on  condition  that  he  will  not  assign  with- 
out licence,  and  the  lessee  pleads  a  licence  by  deed,  he  need  not  show 
the  deed ;  for  there  is  nothing  conveyed  by  it,  and  a  licence  without  deed 
would  have  been  sufficient.     R.  6  Co.  38. 

.       .     So 
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So,  if  the  condition  be,  that  lie  will  hot  assign  without  deed,  and  he 
pleads  an  assignment  by  deed,  he  need  not  show  the  deed ;  for  a  deed 
was  not  necessary  ex  provisione  legisj  but  only  ex  proxnsione  hominis. 
6  Co.  38.b. 

So,  in  debt  for  rent  upon  a  lease  by  indenture,  the  plaintifF  need 
not  show  it;  for  the  lease  is  the  foundation  of  the  action,  and  it 
need  not  be  by  indenture.  Per  two  J.  Cro.  £1.  711.  6  Co.  38.  b. 
in  murg. 

In  quare  impeditj  if  the  plidntiff  makes  title  by  a  grant  of  the  next 
avoidance  to  A.,  who  made  executors,  who  granted  to  him,  he  need 
not  show  the  letters  testamentary ;  for  tlie  grant  to  the  plaintifF  was 
good,  though  the  will  was  not  proved.     R.  I>y.  135.  a. 

(O  15.)  Or,  be  alleged  in  the  inducement  to  the  action  or  bar. 

So,  if  the  deed  pleaded  be  only  in  the  inducement  to  the  action  or 
bar,  it  need  not  be  shown  to  the  court;  as,  in  a  suit  in  the  exchequer 
by  the  king's  farmer,  he  need  not  show  the  deed  whereby  he  is  farmer ; 
for  it  is  collateral  to  the  action.  6  Co.  38.  b.  Banfill  v.  Leigh,  B.  K. 
E.40G.  3.    8  T.R.571. 

So,  in  an  action  on  the  st  2  Ed.  6.  13.  If  the  plaintifif  declares 
that  the  king  granted  tithes  by  letters  patent  to  A.  for  life,  who 
leased  to  the  plaintifF  for  years,  he  need  not  show  to  the  court  the 
letters  patents,  which  are  only  conveyance  to  the  action.  R.  2  Cra  70. 

So,  in  an  action  for  disturbance  of  a  way,  if  the  plaintifF  declares 
that  a  corporation,  and  all  que  estate,  &c.  in  such  a  ijaessuage,  have  a 
way,  he  need  not  show  die  deed  whereby  the  estate  was  conveyed  to 
the  corporation ;  for  it  is  only  inducement     R.  2  Cro.  673. 

So,  in  replevin,  if  the  avowant  claims  by  a  que  estate  a  hundred  to 
which  a  leet  is  incident,  he  need  not  show  the  deed  whereby  the  hun- 
dred is  claimed ;  for  this  is  only  inducement  to  the  leet.     2  Leo.  74. 

So,  in  trespass,  if  the  defendant  justifies  by  command  of  the  heir  of 
A.,  who  died  seised^  and  the  land  descended  to  his  heir,  and  the  plain- 
tiff says  that  A.  by  indenture  covenanted  to  stand  seised  to  the  use  of 
B.,  &c.  and  by  his  licence,  &c.  and  traverses  the  dying  seised,  he  need 
not  show  the  indenture ;  for  it  is  only  inducement  to  the  traverse.  R. 
Cro. Car.  442.    Jon.  377. 

So,  in  trespass,  if  the  defendant  justifies  by  A.'s  dying  seised,  and 
a  descent  to  him,  and  the  plaintiff  shows  that  before  A.  was  seised,  B. 
being  seised  made  a  lease  to  D.,  who  died,  and  plaintiff's  wife  took  out 
administration  and  traverses  A.'s  dying  seised,  there  is  no  need  of  a 
prqfert  of  the  letters  of  administration  to  his  wife;  for  it  was  only  in- 
ducement to  the  traverse.     R.  Hob.  38* 

An  executor's  or  administrator's  unnecessarily  declaring  as  such,  is  sur* 
plusage,  and  therefore  no  prqfert  is  required.    Dougl.  4. 

(O  16.)  If  the  deed  be  not  mentioned,  to  entitle  him.    , 

So,  if  a  man  pleads  a  deed  by  way  of  discharge,  and  not  in  order  to 
make  a  title,  he  need  not  show  it  to  the  court ;  as,  in  bar  to  an  avowry 
made  by  a  corporation  for  rent  and  services,  if  the  plaintiff  pleads  a  lease 
of  the  manor  made  to  A.  who  demised  to  him,  he  need  not  show 
the  deed ;  for  it  is  pleaded  by  way  of  discharge,  and  he  does  not  claim 
title  by  it     R.  Mo.  670. 

O  2  So, 
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So,  in  an  action  against  an  administrator,  if  the  defendant  pleads 
original  purchased  before  administration  granted  to  him,  he  need  not 
show  the  letters  of  administration ;  for  he  doth  not  entitle  himself  by 
tliem.     R.  Lut  10. 

In  an  action  by  an  executor,  if  the  defendant  pleads  administration 
granted  to  another,  he  need  not  show  the  letters  of  administration. 
II.  PI.  Com.  277.  a. 

If  there  be  a  grant  to  the  lord  of  a  manor  that  the  tenants  of  the 
manor  shall  be  discharged  of  toU,  and  a  tenant  pleads  such  discharge, 
he  need  not  show  the  grant.  20  H.  7.  6.  b.  Cont.  per  Brudnel» 
20  H.  7.  7.  a. 

So,  in  a  writ,  founded  on  a  deed,  the  deed  need  not  be  shown. 

So,  also,  in  a  scire  facias  by  an  administrator,  or  executor,  upon  a 
recognizance  to  his  testator,  he  nee4  not  show  the  letters  testamentary. 
R,  Cro.  El.  592. 

(O  170  When  the  not  showing  is  aided. 

If  a  man  did  not  show  a  deed  to  the  court,  when  he  ought,  the 
omission  was  esteemed  matter  of  substance,  and  not  helped  upon  a 

Eneral  demurrer.  Dub.  1  Leo.  310.  R.  2  Cro.  292.  R.  10  Co.  94. 
.  1  Rol.  20.  D.  Hob.  2ad.  R.  2  Cro.  32.  R.  cont.  Sal.  ^7.  D. 
cont.  1  Leo.  300.  Cro.  £1.  153^  Ace  Mo.  885. 
.  But  now  it  is  aided  on  a  general  demurrer.  *  R.  Lut  1355. ;  and  by 
the  st  4  &  5  Ann.  16.  it  is  enacted  that  no  exception  shall  be  taken  for 
not  allying  the  bringing  into  court  any  bond,  indenture,  or  other  deed, 
unless  shown  for  cause  of  demurrer. 

So,  an  omission  of  prqfert  hie  in  cur>  literas  testamentar.  in  an  action 
by  an  executor,  was  substance,  and  not  aided  on  a  general  demurrer. 
R.  Hob.  83.     R.  2  Cro.  409.  412.     3  Bui.  223.     R.  Cro.  £1.  551. 

But  now  it  shall  be  aided.  R.  2  Sand.  502.  R.  1  Sid.  249.  R. 
Lut.  301. ;  and  it  is  so  enacted  by  the  st.  4  &  5  Ann.  16. 

So,  the  omission  of  letters  of  administration  was  held  to  be  substance. 
Hob.  233. 

But  now  it  shall  be  aided  on  general  demurrer.  R.  1  Yent.  222. 
1  Sid.  98. ;  and  it  is  so  enacted  by  the  st.  4  &  5  Ann.  16. 

And  by  the  St.  16  &  17  Car.  2.  8.  after  verdict,  no  judgment  shall 
be  Staid  or  reversed  for  want  of  alleging  the  bringing  into  court  of 
any  bond,  bill,  indenture,  or  other  deed,  mentioned  in  the  declara- 
tion or  other  pleading,  or  letters  testamentary,  or  letters  of  adminis- 
tration. 

So,  ii*  the  declaration  alleged  matter  of  record,  and  did  not  conclude 
jmmt  patet  per  recordumj  it  was  substance. 

But  now  it  shall  be  aided  on  a  general  demurrer.  R.  1  Mod.  9. 
Vide  St.  4  &  5  Ann.  16.     Vide  ante,  (£  29.) 

The  loss  of  deed  b^  time  and  accident,  or  bj  any  other  casualty,  is  a  suf- 
ficient reason  for  dispensing  with  a  profert  in  pleading.  As  is  likewise  the 
circumstance,  that  the  deed  is  in  the  hands  of  the  opposite  party,  or  de- 
stroyed by  him.    3  T.  R.  1 5 1 . 

.    If  a  profert  is  excused,  the  matter  of  excuse  is  put  in  issue,  either  by  a 
specific  traverse  of  the  facts,  or  by  pleading  n^n  est  factum.    Ibid.  158. 

If  a  party,  instead  of  pleading  a  deed  has  lost  or  destroyed,  inadvertently 
pleads  with  aprqfert,  and  his  adversary  pleads  non  est  factum,  he  will  not  be 
allowed  to  prove  the  loss  at  the  trial.    4  East,  585. 

(P)  Oyer 
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(P)  flDgcr- 

(PI.)  Of  deeds. 

If  a  xs^asiprqfert  in  cur.  a  deed,  it  remains  in  court,  in  judgment  of 
law,  the  whole  term,  in  which  it  is-shown;  for  the  whole  term  is  but 
one  day.  R.  5  Co.  74.  Wjinark.    Co.  Lit.  23 1 .  b.   Lut.164.4.  Sal.  497. 

And  if  the  deed  be  denied,  it  remains  in  court  till  the  plea  is  deter- 
mined, and  the  custos  brevium  has  the  custody  of  it.  5  Co.  74.  b. 
Co.  Lit  231.  b.    Mod.  Ca.  233. 

But  if  it  be  not  denied  after  the  end  of  the  term  in  which  it  was 
shown,  the  law  adjudges  it  to  be  in  the  custody  of  the  party  himself; 
fiir  there  is  no  officer  in  court  to  whom  the  charge  of  it  belongs* 
5  Ca  74.  b.     Co.  Lit.  231 .  b.     Sal.  497. 

So^  letters  testamentary  or  of  administration  do  not  remain  in  court 
cmnino  i  for  they  may  be  necessary  elsewhere.     Sal.  497* 

If  a  deed  is  brought  into  court  by  one  party,  the  other  may  demand 
oyer  of  it  at  any  time  whilst  it  remains  in  court,  and  take  advantage  of 
any  proviso  or  clause  in  such  deed.    R.  5  Co.  74.  b. 

So,  if  a  deed  be  brought  into  court  by  one  tenant  or  defendant,  the 
others  may  plead  in  bar  any  matter  in  such  deed,  without  having  it  in 
hand.    5  Co.  74.  b. 

And  therefore,  though  a  deed  be  not  denied,  oyer  of  it  may  be  de- 
manded in  the  same  term  in  C.  B.  as  well  as  in  B.R.     Lut  1644. 

And  by  the  course  of  B.  R.,  oyer  may  be  at  any  time  before  plea, 
though  it  cannot  be  in  C.  B.  after  term,  or  after  an  imparlance.  Terms 
de  ley.  But  it  is  said  that  it  shall  not  be  after  imparlance  to  another 
term.    2  Lev.  142.    Vide  Bro.  Oyer,  16, 17.  83.  39. 

Oyer  must  be  demanded  before  rule  to  plead  is  out.  Barnes,  241.  329» 
268.326. 

Oyer  is  demandable  any  time  before  the  twenty-four  hours  after  the  de- 
mand of  a  plea  are  out,  though  the  role  to  the  plea  has  expired.  2  B.  & 
P.  379. 

Ojyer  cannot  be  demanded  in  another  term  than  that  in  which  the  plea  is 
61eiL    Per  Buller,  J.    1  T.  R.  149. 

So,  by  the  course  of  B.  R.,  no  imparlance  or  continuance  is  entered 
before  replication,  rejoinder,  &c.  though  day  be  allowed  for  two  or 
three  terms,  to  replv,  &c.;  and  then  the  replication,  rejoinder,  &c 
being  entered  generally,  may  take  advantage  of  the  deed  mentioned  in 
the  bar,  &c. ;  for  the  whole  snail  be  understood  to  be  in  the  same  term. 
R.  5  Co.  75.  a.    Wymark.  Semb.  Lane,  39. 

If  the  defendant  demands  oyer  of  an  obligation,  he  shall  not  have 
oyer  of  the  condition,  unless  he  demands  that  also.    Mod.  Ca.  237. 

But  if  he  demands  oyer  o(  an  indenture,  which  refers  to  matter  in- 
dorsed^ it  is  not  a  complete  oyer,  if  he  has  not  oyer  of  the  indorsement, 
also.     R.  Mod.  Ca.  237. 

Oyer  shall  contain  the  names  of  the  witnesses,  and  all  memorandums  on 
the  bond.    Barnes,  263.    Willes,  288.  S.  C. 

If  there  are  two  counts  for  the  same  debt  on  one  policy  of  insurance^  de* 
fendant  cannot  have  oyer  of  two  polices.    B.  R.  H.  243. 

If  oyer  be  demanded  of  a  aeed  i^own  in  a  plea,  it  becomes  part  of 
the  plea.     1  Sand.  317. 

O  3  So, 
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So,  if  there  be  oyer  of  a  deed  shown  in  a  declaration,  it  will  be  part 
of  the  declaration. 

U  oyer  is  granted  of  any  instrument  or  record,  and  it  is  set  forth,  although 
the  party  was  not  entitled  to  such  oyer,  yet  he  shall  be  thereby  entitled  to 
take  the  whole  instrument  as  part  of  his  adversary  s  plea.    Dougl.  476. 

So,  if  the  party  has  not  the  deed,  which  he  shows  in  his  declaration, 
&c*,  and  oyer  of  it  is  demanded,  the  court  oil  an  affidavit,  will  oblige 
the  other  party  to  produce  his  counterpart,  or  will  grant  an  imparlance. 
2  Cro.  429.     1  Sid.  50. 

And  where  an  original  lease  was  lost,  the  court»  on  application,  has  order- 
ed that  a  copy  of  the  counterpart  should  be  deemed  good  oyer.  By  Buller  J. 
Read  v.  Brookman,  B.  R.  £.  29  Geo.  3.    3  T.  R.  160. 

So,  if  ^n  action  be  founded  on  a  lyriting,  as  a  policy  of  assurance, 
where  a  'profert  is  not  necessary,  the  court  may  grant  an  imparlance, 
till  a  sight  given  of  the  writing,  if  the  defendant  cannot  have  it  other- 
wise.    Semb.  1  Sid.  386. 

Oyer  of  a  deed,  in  covenant,  cannot  be  dispensed  with,  though  shown  to 
be  lost,  and  defendant  have  tlie  other  part  in  his  hands.  Sorseby  ▼.  Spar- 
row, P.  16  G.  2.     Str.  1186.    Wils,  16.    Vide  ante,  (O  13.) 

But  where  a  note  is  only  evidence  of  the  action,  the  court  will  not 
direct  a  sight  of  iu     R.  1  Sal.  215. 

But  a  man  cannot  demand  oyer  of  a  deed,  which  is  not  in  court ; 
and  therefore  in  debt  upon  a  bond  with  a  profert  in  cttr^y  if  the  defend- 
ant demands  oyer  of  the  bond  and  concUtion,  which  apjiears  to  be 
for  the  performance  of  the  covenants  in  an  indenture,  he  cannot  demand 
oyer  of  the  indenture;  for  it  was  not  brought  into  court.  R.  1  Sand. 
9.  122.     Sal.  498. 

So,  in  debt  on  a  recognizance,  the  defendant  cannot  demand  oyer 
of  it,  if  it  was  not  acknowledged  in  the  same  court ;  for  a  recognizance 
in  chancery  or  othex  court  is  riot  brought  into  court  as  a  bond  is.  R» 
Poph.  202. 

8o,  a  party  cannot  demand  oyer  of  an  act  of  parliament,  because  it  is  not 
in  the  power  of  the  court.  Jeffrey  v.  White,  B.  R.  M.  21  Geo.  3.  Oougl. 
476. 

Nor,  of  letters  patent,  being  a  matter  of  record,  unless  there  is  an  affi- 
davit made  that  they  are  not  enrolled.  Rex  v.  Amery,  H.  26  Geo.  3. 
1  T.  R.  149. 

So,  in  a  ^re  faciaSy  on  a  recovery  of  an  annuity  by  deed,  the  de- 
fendant cannot  demand  oyer ;  for  the  action  is  founded  on  the  reco- 
very, not  on  the  deed.     Bro.  Otfer^  1.  32. 

So,  if  the  defendant  justifies  by  a  precept  of  a  justice  of  peace,  the 
plaintiff  cannot  demand  oyer  of  the  precept.     Bro.  Oyer^  13. 

So,  if  the  defendant  demands  oyer  of  a  will,  &c.,  whereof  the  plaintiff 
makes  a  profert^  Sfc.  when  he  need  not,  it  shall  not  be  allowed.     Sal. 

407. 

So,  if  the  defendant  demands  oyer  of  a  deed,  when  it  is  not  demand- 
able,  and  the  plaintiff  gives  qyer^  he  shall  not  be  concluded  thereby, 
but  may  afterwards  make  his  oyer  complete.     R.  Sal.  498. 

If  the  defendant  demand  oyer,  when  it  ought  not  to  be  granted,  it  is 
bad.     Sal.  498. 

But  the  plaintiff  cannot  in  his  demurrer  say  qttod  placiU  pradict.  est 
7)iinu$  stiffinens.     R.  2  Lev.  1 42. 

And 
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And  if  a  man  demands  oyer  of  a  deed,  not  in  courts  it  is  bad  on  a 
special  demurrer.     R.  1  Sand.  9. 

But  it  shall  be  aided  on  a  general  demurrer.     Ibid. 
*  So,  if  the  defendant  demands  oyer  of  an  indenture,  not  mentioned 
in  the  declaration,  and  the  plauitiS*  gives  it,  the  defendant  may  plead 
thereon.     Mod.  Ca.  237. 

If  a  deed  is  pleaded  with  a  profert^  the  otlier  side  is  entitled  to  oyer  ;  if, 
therefore,  it  has  been  pleaded  so  by  mistake,  the  pleading  must  be  amended ; 
it  being  a  general  rule,  that  leave  will  not  be  granted,  that  the  production 
of  a  copy  shall  be  oyer,    S  T.  R.  153. 

If  a  man  craves,  oyer  of  a  deed  shown  in  a  declaration,  which  is 
granted,  the  other  cannot  say  that  the  deed  read  is  not  the  same  on 
which  he  declared ;  for  the  reading  is  the  act  of  the  party  himself,  by 
which  be  is  concluded.     R.  Lut  1644. 

If  a  party  undertake  to  set  out  a  deed  on  oyer^  he  must  set  forth  tlie 
whole  of  it,  recital  and  all ;  if  he  omit  any  part,  either  the  court  will  quash 
the  plea,  or  the  other  side  may  sign  judgment.    4  T.  R.  371* 

Where  there  is  any  variance  between  the  letters  of  administration  set 
forth  in  the  declaration,  and  the  letters,  &c.  actually  granted  under  the  seal 
of  the  spiritual  court ;  if  the  defendant  will  take  advantage  thereof,  he  must 
crave  oyer  thereof,  before  the  rule  to  plead  is  out,  must  set  the  same  out  on 
record,  and  demur  for  the  variance.    2  Wils*  413. 

Otherwise,  if  oyer  is  demanded  of  a  writ,  &c.,  he  may  say  that  it  is 
not  the  same ;  for  the  reading  is  the  act  of  the  court  Per  three  J. 
Tracy  cont  Lut  1644. 

So,  if  the  defendant  demands  oyer  of  a  deed,  which  is  granted,  and 
in  his  plea  recites  tlie  deed  different  from  the  true  deed,  the  plamtiiF 
by  his  replication  may  pray  that  the  deed  may  be  enrolled,  and  so  pro- 
cure it  to  be  truly  oirollea 

Defendant,  after  oyevy  may  plead  the  general  issue,  without  taking  notice 
of  the  oyer ;  and  plaintiff  cannot,  when  he  makes  up  the  issue,  insert  the 
oyer  at  the  head  or  the  pleas  ;  if  he  would  avail  himself  of  it,  he  must  pray 
it  to  be  enrolled  at  the  head  of  his  replication  at  his  own  expence.  Str.  124K 
Willes,  288.  n.  (c.) 

In  C.  B.,  if  oyer  prayed  and  not  pleaded,  plaintiff  may  insert  it  in  the 
plea ;  it  is  only  where  it  is  not  prayed,  that  he  is  obliged  to  have  it  enrolled 
on  hi^  replication,     fiarnes,  327. 

So,  if  the  oyer  be  imperfect,  but  not  varying  from  the  deed,  and 
the  defendant  demurs,  he  shall  not  take  advantage  of  it;  for. he  might 
insist  upon  a  complete  oyer.     K.  Sal.  602. 

If  defendant,  afler  having  craved  oyer  of  a<  deed,  do  not  set  forth  the 
whole  deed,  the  plaintiff  may  sign  judgment  ^  for  want  of  a  plea ;  or  the 
court  will  quash  the  plea.  Wallace  v.,  Cumberland,  B.  tl.  T.  31  Geo.  3. 
4  T.  R.  370. 

If  a  bond  is  in  the  hands  of  a  third  person,  the  court  will  compel  him  to 
give  oyer  of  it,  and  produce  it  at  the  trial ;  though  he  is  a  barrister,  and 
alleges  it  was  left  in  his  hands  to  await  the  event  of  a  suit  depending ;  for 
defendant  may  avail  himself  of  that  by  plea.  White  v.  Montgomery,  M. 
17  G.  2.     Str.  1198. 

If  defendant  pleads  with  a  prqfert,  and  oyer  is  demanded,  plaintiff,  may 
sign  judgment  if^it  is  not  given  m  two  days.    Barnes,  245. 

Two  days,  both  exclusive,  are  allowed  to  give  oyer  in.    2  T.  R.  40. 

The  party  of  whom  oyer  is  demanded,  must  carry  the  copy  of  the  instru^ 
ment  to  the  opposite  party.    2  T.  R.  40. 

0  4  (P  2, 


200  PLEADER. 

(P  2.)  Of  writ  and  record. 

So,  a  man  may  demand  oyer  of  a  writ  or  other  record  allcaged  in 
pleading :  and  therefore  the  defendant  may  demand  oyer  of  the  ori- 
ginal. 

The  defendant  is  not  entitled  to  oyer  of  the  original,  and  if  he  pray  oyer, 
the  plaintiff  may  si^n  judgment  without  taking  any  notice  of  it*    Dougl.  227. 

And  now  oyer  will  not  in  general  be  granted  of  a  record.     1  T.  R.  150. 

So,  may  the  garnishee.     Bro.  Ch/er,  1 1. 

But  shall  not  have  oyer  of  mesne  process :  as,  of  re-summons  on 
default,  &c.     Bro.  Ofyery  3.  18. 

So,  in  error,  the  defendant  shall  not  have  oyer  of  the  original,  but 
of  the  record  he  may  have.     Bro.  Oyer,  19. 

Nor,  in  attaint.    Ibid. 

So,  in  2L  scire  facias  against  an  executor  on  a  recovery,  the  defendant 
may  demand  oyer  of  the  record.     Bro.  Oy^,  12.  26.  38. 

So,  in  debt  on  a  judgment.     Semb.  Bro.  Oyer,  14.  26. 

Plaintiff  may  have  a  rule  to  reject  plea  of  a  recovery  in  the  same  court, 
unless  over.  Hunter  v.  Wiseman,  H.  2  G.  2.  Gwinnel  v.  Thompson,  T. 
3G.2.  Str.  823. 

But  in  debt  on  a  recovery  in  an  inferior  court  of  record,  the  de- 
fendant shall  not  have  oyer  of  the  record ;  for  it  remains  in  the  inferior 
court.     Bro.  Oyer,  8. 

Nor,  of  a  record  in  another  court     Bro.  Oyer,  26. 

Or,  afler  removal  to  another  court  by  a  recordare,  error,  &c.  Bro. 
Oyer,  4.31. 

So,  he  shall  not  have  oyer  of  a  record,  when  it  is  only  conveyance  to 
the  action ;  as  in  escape.     Bro.  Oyer,  29. 

So,  he  shall  not  have  oyer  of  a  record,  when  he  is  a  party  to  it.    Bro. 

Oyer,  19,31.36. 

If  defendant  pleads  tender  before  original,  and  plaintiff  replies  original 
purchased  before  time  of  tender  pleaded ;  the  court  will  not  make  rule  for 
oyer  of  original,  which  is  a  record.    Barnes,  340. 

So,  in  scire  facias  on  an  office  found  for  the  king,  the  defendant 
shall  not  have  oyer  of  the  office;  for  it  is  recited  in  the  writ.  Bro. 
Oyer,  22. 

The  defendant  shall,  not  plead  in  abatement  of  the  writ  before  oyer 
of  it. 

Nor,  variance  between  the  writ  and  count.     R.  Sal.  658. 

If  defendant  pleads  variance  between  writ  and  count,  without  oyer,  he 
shall  answer  over.    Vanderplank  v.  Banks,  H.  32  G.  2.    2  Wils.  8.5. 

Afler  oyeTj  defendant  may  plead  nul  tiel  record,  without  inserting  the 
oyer;  and  plaintiff,  if  he  pleases,  may  insert  it  in  his  replication.  Simmonds 
v.  Parmenter,  T.  18  G.  2.    Wils.  97. 

So,  the  defendant  shall  not  plead  condition  performed,  before  oyer  of 
the  bond.     Bro.  Oyer,  16.  25.^ 

But  the  defendant  shall  not  have  oyer  after  imparlance.  Bro.  Oyer, 
1 4.     Per  Holt,  Mod.  Ca.  28. 

Nor,  after  plea  in  abatement.     R.  Mod.  Ca.  28.     Sal.  498. 

Demand  of  oyer  was  anciently  made  in  court ;  but  now  it  is  made 
by  one  attorney  of  the  other.    Mod.  Ca.  28. 

And  when  oyer  ought  to  be  granted,  the  defi»idant  need  n6t  plead 
before  oyer.     Ibid. 

But 
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But  the  defendant  cannot  take  a  copy  of  a  writ  from  the  recordf  to 
make  oyer  of  it,  without  the  plaintiff's  consent;  for  it  ought  to  be  de- 
manded of  and  granted  by  the  other  party.     Mod.  Ca.  28. 

So,  in  covenant  on  an  indenture,  the  defendant  cannot,  without 
demanding  oyer,  set  out  the  indenture,  and  plead  covenants  performed. 
R.  Mod*  Ca.  154. 

If  oyer  is  granted,  when  it  need  not;  it  is  no  error.    Mod.  Qi.  28. 

Sal.  498. 

And  the  party  craving  tn^er  shall  be  entitled  to  take  the  whole  instrument 
8B  part  of  his  adversary's  plea.    Dougl.  467* 

Otherwise,  if  it  be  denied,  when  it  ought  to  be  granted.     Mod. 

Ca.  28.     Sal.  498. 

The  defendant  has  as  many  pleading  days  to  plead  after  oyer  is  granted 
as  he  had  when  it  was  demanded.  Webber  v.  Austin,  B.  R.  M.  40  Geo.  S. 
8  T.  R.  356. 

(Q)  Demurrer. 

(QlO  What  it  is. 

Demurrer  is,  when  for  the  insufficiency  of  the  count,  plea,  &c  in 
point  of  law,  the  other  party  demurs,  and  refers  to  the  judgment  of 
the  court.    Lit.  71.  b.     5  Mod.  132. 

If  the  plaintiff  in  his  replication  do  not  answer  some  matter  contained  in 
the  plea,  or  answer  it  improperly,  the  defendant  must  demur  to  it.  Bully- 
thorpe  V.  Turner,  C.  P.  £.  17  Geo.  2.  Willes,  475.  Barnes,  353.  S.C. 
Coppin  V.  Carter,  1  T.  R.  462.    Thellusson  v.  Smith,  5  T.  R.  152. 

A  discontinuance  is  a  ground  of  demurrer.     1  B.  &  P.  411. 

(Q  2.)  How  it  shall  be  delivered,  &c. 

And  in  C.  B«  a  demurrer  to  a  plea,  &c.  need  not  be  received,  unless 
it  is  under  a  seijeant's  hand.    3  Leo.  222.     Comp.  Att  41. 

But  this  does  not  extend  to  a  demurrer  on  a  challenge  to  an  array. 
3  Leo.  222. 

If  the  joinder  in  demurrer  is  signed  by  counsel,  at  the  time  of  accepting 
the  paper-book,  it  is  8u£Scient,  though  it  was  not  signed  when  deliTered. 
Barnes,  156. 

A  demurrer  to  an  indictment  shall  not  be  received  after  verdict. 
R.  1  Sid.  208. 

If  a  defect  in  pleading  will  not  be  .aided  by  yerdict,  it  is  safer  to  join 
issue  on  the  fact  than  to  demur ;  for  the  fault  in  law  will  be  considered 
afterwards.     4  Co.  14.  a. 

If  there  be  a  demurrer  to  part,  and  issue  to  part,  the  demurrer  shall 
r^ularly  be  determined  first     Co.  Lit  72.  a« 

Yet  it  is  in  the  discretion  of  the  court  to  try  the  issue  before  the  de- 
murrer is  determined.    Co.  Lit  72.  a.    S^mb.  Dal.  2. 

But  now,  where  issues  are  taken  to  some  of  the  pleas,  &c.  and  demurrers 
to  others,  die  plaintiff  has  a  right  to  argue  the  demurrers  either  before  or 
after  the  trial.    2  T.  R.  394. 

If  there  be  judgment  for  the  plaintiff  on  a  demurrer,  he  may,  if 
he  pleases,  enter  a  non  pros,  on  the  issue,  and  have  a  writ  of  iuquriy 
on  the  demurrer,  but  not  without  a  rum  pros,  to  the  issue.  R. 
1  SaL  219. 

On  judgment  for  plaintiff,  on  demurrer  to  one  count,  he  may  execute 
writ  of  inquiry,  without  a  non  pros,  to  the  issues,  which  he  may  supply  when 
he  enters  final  judgment    Fleming  v.  Langlon,  M.  9  G.    Str.  532. 

.   If 


202  PLEADER. 

If  there  18  judgment  on  demurrer  as  to  one  count,  plaintiff  may  enter  110& 
prosequi  as  to  the  rest,  and  need  not  be  amerced.  Davis  v.  Hoyle,  M. 
10  G.     Str.  574. 

iF  one  party  demurs,  the  other  must  join  in  demurrer.  Semb.  Co. 
Lit.  I'si.  a. 

Or,  amend  or  discontinue  his  action  on  payment  of  costs.  Per  rule» 
1654.     Mills,  29. 

And  if  demurrer  be  joined,  it  cannot  be  waived  afterwards  without 
consent.     R.  Cro.  Car.  513. 

Yet,  the  king,  if  he  pleases,  may  waive  a  demurrer ;  as,  in  an  in* 
formation  by  qui  tarn.     Cro.  Car.  347. 

When  demurrer  is  joined,  the  court  shall  adjudge  upon  the  whqle  re- 
cord, and  not  only  on  the  point  referred  to  the  court  by  the  demurrer. 
R.  Hob.  56. 

And  if  the  defendant  makes  default  at  tlie  day  given  after  demurrer 
joined,  there  shsill  be  final  judgment  against  him.     Mod.  Ca.  5. 
"     But,  on  a  demurrer  to  a  plea  in  abatement,  the  defendant  cannot 
insist  upon  a  defect  in  the  declaration.     Lut  1592. 1667- 

Yet,  this  does  not  extend  to  a  plea  in  abatement,  which  may  al^  be 
pleadeid  in  bar.     Semb.  Lut  1604. 

It  must  be  entered  on  the  roll  the  term  it  is  joined  of.    Barnes,  928. 

After  joinder,  plaintiff  tenders  paper*book  to  defendant,  if  he  refuses  to 
accept  and  pay,  judgment ;  if  he  accepts,  plaintiff  moves  for  consilium. 
Barnes,  163.  165. 

Defendant  may  demur  after  issue  tendered,  and  it  may  (on  leave)  be  set 
down  after  paper*day.    Barnes,  296* 

After  issue  joined,  demurrer  cannot  be  received ;  therefore,  though  one 
record  is  averred  by  plaintiff,  and  another  is  denied  by  defendants,  and  so 
no  proper  issue  joined,  yet  after  issue,  demurrer  shall  be  set  aside;  and  ad- 
vantage must  be  taken  of  the  impropriety  in  arrest  of  judgment.  Barnes,  84. 
Defendant  may  demur,  if  the  replication  does  not  offer  a  fair  issue,  and 
affords  reasonable  cause  of  demurrer,  though  he  has  had  time  to  plead,  on 
consenting  to  plead  issuable  plea,  to  rejoin  gratis,  and  take  short  notice  of 
trial.     Dewey  v.  Sopp,  P.  16  G.  2.     Str.  1185. 

Court  will  give  leave  to  withdraw  a  demurrer,  after  it  is  set  down  to  be 
argued  and  trial  lost,  on  costs.     Barnes,  155. 

Though  the  court  will  sometimes  give  leave  to  withdraw  a  demurrer 
and  plead,  after  demurrer  argued,  yet  not  after  trial  of  other  issues.  Robin- 
son v.  Rayley,  P.  SO  G.  2.    1  B.  M.  316. 

(Q  3.)  The  form  of  a  demurrer. 

If  defendant  demurs  after  issue  joined  upon  de  injuria  sua  propria  absque 
tali  causdy  it  is  a  discontinuance,  and  ill.  Aslett  v.  Vincent,  P.  IS  G.  Ld. 
Raym.  1482. 

A  demurrer  ought  to  be  to  the  whole  plea,  otherwise  it  is  a  discon- 
tintiance  for  the  whole.  Per  Chamb.  2  Rol.  390.  Vide  Plea  and 
Replication,  ante,  (E  1. — F4.) 

And  therefore  if  the  defendant  pleads  three  pleas,  and  the  plaintiff  in 
bis  demun*er,  says  quodplacidum  pnediciwn  est  minus  sufficiens^  it  i$  a 
discontinuance.     R.  Yel.  65. 

So,  in  trespass  for  taking  and  carrying  away  goods,  if  the  defendant 
quoad  the  taking  demurs,  and  says  nothing  to  the  carrying  away,  it  is  a 
discontinuance.     R^  Yel.  5. 

So,  in  trespass  for  taking  and  carrying  away  goodsj  if  the  defendant 

justifies, 
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justifies,  and  the  plaintifF  quoad  placitum  to  the  taking  the  goods,  and 
the  matter  therein  demurs,  and  the  defendant  joins  in  this  form  ex  quo 
the  plaintiff  acknowledges  the^taking  petit  judicium^  without  mention  of 
die  canying  away,  it  will  be  a  discontinuance.  R.  1  Brownl.  192. 
Yel.5. 

So,  if  a  demurrer  is  to.  a  replication  to  a  plea  in  abatement,  and 
prays  that  the  writ  may  abate,  and  the  plaintiff  joins  in  demurrer,  pray- 
ing his  damages ;  as,  where  the  demurrer  is  to  a  plea  in  bar,  |t  will  be 
a  discontinuance.     R.  Sho.  1 55. 

.  After  plea  in  abatement  and  replication,  if  defendant  demurs  and  plaintiff 
joins,  he  must  pray  respondeas  ouster,  and  not  judgment  and  damages; 
but  if  he  does,  he  may  amend  on  payment  of  costs.  Anon.  P.  24  G.  2. 
1  Wils.  302. 

So,  if  the  defendant  pleads  to  part,  and  says  nothing  to  the  residue, 
and  the  plaintiff  denmrs,  it  is  a  discontinuance,  for  the  demurrer  shall 
not  be  intended  to  be  for  the  not  pleading  to  part  ,*  for  the  plaintiff 
ought  to  have  prayed  judgment  on  a  nil  dicit.     R.  1  Rol.  488.  1.  5. 

But,  if  the  defendant  demurs  to  a  scire  facias  or  declaration,  and  con- 
cludes his  demurrer  in  abatement,  the  plaintiff  may  join  in  bar  and 
shall  have  judgment;  for  the  matter  beins  sufficient,  and  confessed  by 
tlie  demurrer,  the  defendant  shall  not  avoid  judgment  by  his  conclusion. 
R.  3  Lev.  223. 

If  a  count  or  declaration  does  not  contain  a  good  cause  of  action, 
there  may  be  a  demurrer  to  it. 

If  the  declaration  is  founded  on  a  bond  or  other  specialty,  the  defend- 
ant may  demand  oyer  of  the  specialty,  and  if  it  shows  no  cause 
of  action,  he  may  demur;  for  the  deed  on  oyer  is  part  of  the  count. 
Vide  ante,  (P.  1.) 

If  declaration  on  recognizance  of  bail  does  not  set  out  condition,  defend- 
ant cannot  demur ;  it  may  be  absolute  ;  if  conditional,  he  should  plead  nul  tiel 
record. '   Barnes,  339. 

But  if  the  defendant  demand  ^yer  of  a  bond,  which  appears  to  be  ^nade  by 
many  jointly,  and  thereupon  he  demurs,  it  is  bad ;  for  perhaps  the  others  did 
not  seal  or  execute  the  bond.     R.  Jon.  303. 

•  So,  if  there  are  several  counts  in  the  same  declaration,  some  good 
and  some  bad,  and  the  defendant  demurs  generally  to  tlie  whole  declar- 
ation, the  plaintiff  shall  have  judgment  for  so  much  as  is  good. 
1  Sand.  286.     Vide  ante,  (C  32.) 

If,  on  action  for  crim  con.  defendant  pleads  not  guilty,  and  not  guilty  within 
six  years,  and  issue  to  the  first,  demurrer  to  the  second,  verdict  for 
plaintiff  on  issue,  and  plea  held  good  on  the  demurrer ;  there  shall  be  judg- 
ment on  the  demurrer  for  defendant,  and  plaintiff  have  no  "damages.  Coke 
V.  Sayer,  H.  32  G.  2.    2  Wils.  85. 

So,  in  an  action  on  the  st  13  £d.  1.,  against  an  hundred  for  a  rob- 
bery of  money  and  goods,  if  it  is  bad  for  the  goods,  on  a  demurrer  to 
the  whole,  the  plaintiff  shall  have  judgment  for  the  money;  for  they 
are  in  their  nature  several.     R.  2  Sand.  380. 

So,  In  covenant,  where  one  breach  is  bad,  the  other  good.  2  Sand. 
380.     Vide  post,  (2  V.  3.) 

So,  in  trover,  &c.  where  one  article  is  insensible  or  uncertain.  R« 
\  Sal.  2ia-  ,  .         , 

The  usual  form  of  a  demurrer  is,  that  the  party  alleges  quod  nar^ 
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raiio^  4rc.  est  minus  si^kiens^  and  prays  judgment  of  th^  count,  or  qiwi 
placitum  est  minus  sufftdens^  S^c.     PL  Com.  400.  b. 

But  it  is  sufficient  if  it  has  the  substance  of  a  demurrer,  though  it 
is  not  formal ;  as,  if  petit  judicium  de  narrationej  and  prays  quod  cosset* 
R.  5  Mod.  1S2. 

Thou^  it  does  not  oondude  with  an  averment,  et  hoc^  S^c.     R* 

1  Leo.  24*.    Vide  ante,  (£  38.) 

So,  a  demurrer  not  formally  joined  is  sufficient  to  bring  the  matter 
before  the  court     R.  S  Lev.  222. 

So,  now  the  words,  materiaque  in  eodem  cantenta  are  added  to  the 
old  form  of  a  demurrer.     PI.  Com.  400.  b. 

So,  a  demurrer  may  be  to  an  aid  prier  and  receit.    Co.  Lit  72.  a. 

To  a  voucher.    Ibid. 

To  a  wager  of  law.    Ibid. 

(Q  4.)  General  demurrer. 

A  demurrer  is  general  or  speciaL     Co.  Lit.  72.  a. 

A  man  who  demurs  generally  shall  take  advantage  of  all  matters. 
PL  Com.  66.  a. 

Of  all  matter  which  are  requisite  to  show  a  right  or  good  title  in  the 
plamtiffi     Hob.  801. 

And  therefore,  if  the  declaration  do  not  show  a  sufficient  right  or 
title  in  the  plainti£^  it  will  be  bad  on  a  general  demurrer ;  for  a  right 
which  does  not  plainly  appear  is  as  none.    Ibid. 

On  demurrer  to  an  indictment  found  in  an  inferior  court,  objections  may 
be  taken,  as  well  to  the  jurisdiction  of  such  court,  as  to  the  subject  matter 
of  the  indictment    1  T.  R.  S16. 

If  a  demurrer  b^ins  in  bar,  and  concludes  in  abatement,  there  shall 
be  final  judgment     R.  1  Lev.  SI 2.    Vide  Abatement,  (I  15:) 

Plaintiff  cannot  take  advantaffe  of  duplicity  in  defendant's  rejoinder,  with* 
out  having  shown  it  for  cause  m  demurrer.  Browning  v.  Dann,  M.  9  G.  2* 
B.  R.  H.  167* 

A  demurrer,  because  more  is  demanded  than  the  plaintiff  is  entitled  to, 
must  be  confined  to  the  excess.    10  East,  1S9. 

If  in  scire  JuciaSf  or  debt  on  a  judgment,  two  sums  are  demanded  as  ad- 
judged; the  one  by  the  original  court,  the  other  by  the  court  of  error ;  and 
the  one  is  alleged  with  a  prout  patet^  the  other  not ;  a  demurrer  for  the  omis- 
sion must  be  confined  to  the  lattor  sum.    1 1  East,  565. 

A  demurrer,  for  the  misjoinder  of  causes  accrued  in  different  rights,  must 
be  to  the  whole  declaration.    1  M.  &  S.  S55. 

If  there  is  a  demurrer  to  a  plea  in  which  the  point  has  not  been  settled, 
but  which  the  court  determines  to  be  good,  they  will  permit  plaintiff  to  move 
to  withdraw  demurrer,  and  to  reply.    Collins  v.  Collins,  T.  32  &  88  G.  2. 

2  B.  M.  820. 

After  demurrer,  argued  and  determined  for  defendant,  plaintiff  may  have 
leave  to  withdraw  his  demurrer,  and  reply,  on  paying  costs.  Anon.  T.  8  G.  8. 
2  WUs.  173. 

(Q  5.)  Confesses  all  the  facts  well  pleaded. 

,  A  general  demurrer  confesses  ail  matters  of  fiict  well  pleaded.    PI* 
Com.  18.  b.  85.  a.     Co.  Lit  72.  a. 

And  therefore,  if  a  man  pleads  a  demand  of  rent,  and  diat  he  was 
there  before  sunsetf  and  continued,  there  till  die  sunset,  and  no  one 

was 
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was  there  on  the  other  part,  to  which  there  is  a  demurrer ;  the  whole 
fiict  alibied  is  confessed,  and  nothing  remains,  but  whether  it  be  a 
good  demand.     PI.  Cora.  172. 

So,  in  assise,  if  the  defendant  does  not  traverse  seisin  and  disseisin, 
but  pleads  a  recovery  in  bar,  the  plaintiff  confesses  and  avoids  the  reco- 
very by  his  replication,  to  which  the  defendant  demurs ;  this  is  a  con- 
fession of  the  seisin  and  disseisin.     B.  2  Rol.  22. 

So,  in  assumpsit  upon  consideration  that  he  had  granted  1000  trees 
to  be  cut  down  in  diree  years,  and  that  he  had  cut  down  800,  and 
then  the  defendant  promised  to  permit  him  to  cut  the  residue  after 
three  years,  if  he  would  not  cut  them  down  at  present ;  the  defendant 
pleads  that  he  had  cut  down  1000  before  the  promise;  a  demurrer  to 
the  plea  confesses  that  he  had.     R.  Yel.  195. 

So,  in  covenant^  if  the  defendant  pleads, covenants  performed,  and 
the  plaintiff  assigns  a  breach,  and  then  the  defendant  demurs,  he  con- 
fesses the  breach,  and  contradicts  hb  own  plea.     R.  Cro.  £1. 829. 

In  debt  upon  bond  to  pay,  if  A.  died  without  issue  then  living,  the 
defendant  says  that  A.  died,  having  issue  living  apud  B.,  and  the 

Elaindff  demurs  for  want  of  a  good  venue^  he  admits  that  A.  had  issue 
ving.    R.  Dy.  15.  a. 

If  defendant  demurs  to  an  information  quo  wtrraiUOf  for  exercising  an 
office  of  public  trust,  he  cannot  except  that  it  is  not  such  an  office,  for  he 
has  confessed  it.    Rex  v.  Neal,  P.  8  G.  2.    B.  R.  H.  106. 

In  debt  on  bond  to  pay,  &c.  within  twenty  days  after  the  return  of  a 
ship,  or  at  the  end  of  eighteen  months ;  the  defendant  pleads  that  the 
ship  returned  within  eignteen  months,  and  that  he  paid  within  twenty 
days  after ;  the  plaintin  replies,  and  traverses  the  payment,  to  which 
the  defendant  demurs ;  the  demurrer  admits  the  brcaai,  and  therefore 
the  plaintiff  shall  recover.     R.  2  Mod.  Ca.  549. 

Iidefendant  demurs  generally  to  the  whole  declaration,  and  one  count  is 
good,  and  may  be  joinea,  there  must  be  judgment  for  plaintiff.  Bedford  v. 
Alcock,  T.  22  &  23  G.  2.     1  Wils.  248. 

(Q  6.)  But  a  demurrer  is  not  a  confession,  if  the  plea,  &c^ 

be  bad. 

But  if  a  count,  plea,  or  replication  be  vicious,  a  demurrer  thereto  is 
no  confession  of  the  matter  alleged.     R.  2  Rol.  22.     1  Leo.  80. 

And  therefore,  if  a  plea  in  juare  impedit  shows  a  title  in  the  king, 
and  the  plaintiff  demurs,  if  the  plea  be  bad,  the  demurrer  is  not  a  con- 
fession of  the  king's  title.     R.  2  Rol.  22.     R.  Hob.  164. 

If  a  replevin  supposes  a  taking  in  a  place  in  A.,  and  the  avowry  be 
for  rent  in  B.,  and  the  plaintiff  says  that  B.  is  within  A. ;  a  demurrer 
thereon  is  not  a  confession  of  matter,  which  is  repugnant  and  impossi- 
ble and  the  ground  of  the  demurrer.     R.  1  Sid.  10. 

So,  a  thing  not  mat^ial  or  traversable,  is  not  confessed  or  admitted 
by  the  demurrer,  when  it  is  not  traversed.     R.  Sal.  561. 

A  demurrer  admits  the  existence  of  those  facts  only  which  are  properly 
pleaded.    1  East,  6S4.    1  T.  R.  834. 

So,  there  cannot  be  a  demurrer  after  issue  joined.     Semb.  Sho.  213. 

Where  a  traverse  is  immaterial,  the  adverse  party  need  not  therefore  de- 
mur, but  may  traverse  the  inducement.    1  H.  B.  376.    2  H.  B.  182. 

Impertinent  allegations  will  be  struck  out  on  motion,  and  costs  allowed. 
Dougl.667. 

A  de^ 
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A  defective  plea,  on  the  face  of  it  pleaded  for  delay,  may  be  treated  as  a 
nullity.  2  N.  R.  188»  Thus,  a  sham  plea  of  judgment  recovered  in  a  court 
i}£  piepoudre.     10  East,  237. 

If  a  defendant,  under  terms  of  pleading  issuably,  put  in  a  plea  which  does 
not  go  to  the  merits,  it  will  be  set  aside  on  motion.    2  T.  R.  390. 

If  a  defendant,  under  terms  of  pleading  issuably,  plead  several  pleas,  all  of 
which  are  issuable  but  one,  that  one  vitiates  the  rest*  so  tRat  judgment  may 
be  signed.    3  T.  R.  305. 

The  court  will  not  quash  an  insensible  plea.    4  Taunt.  668. 

The  only  mode  of  objecting  to  a  plea,  single  in  ite  form,  but  bad  on  the 
ground  of  duplicity,  is  by  demurrer.     1  B.  &  P.  413. 

The  court  are  bound  without  any  discretion,  to  receive  a  ple&puis  darrein 
continuance ;  therefore,  if  the  plaintiff  objects  to  it,  he  mtist  demur,  and  not 
move  to  set  it  aside.    3  T.  R.  SH^. 

On  demurrer  to  a  defective  replication,  if^the  plea  itself  be  bad,  judgment 
shall  be  given  for  the  plaintiff.    2  Wils.  150. 

On  demurrer  to  the  replication  for  a  discontinuance,  the  defendant  must 
have  judgment,  though  his  plea  is  bad.     1  B.  &  P.  41 1. 

(Q  70   What  matters  are  aided  by  a  general  demurrer. 

By  the  st  27  £1.  5.  after  demurrer  in  any  action  in  any  court  of 
record,  the  judges  shall  give  judgment  as  the  very  right  of  the  cause 
and  matter  in  law  appear,  without  regard  to  any  imperfection,  defect, 
or  want  of  form  in  any  writ,  return,  plaint,  declaration,  or  other  plead- 
ing, or  in  any  process,  except  what  the  party  demurring  specially  and 
particularly  sets  down. 

And  the  court,  after  demurrer,  may  amend  all  such  imperfections, 
defect,  and  want  of  form. 

Provided  it  extend  not  to  appeals,  indictments,  or  presentments,  or 
actions  on  popular  or  penal  statutes. 

And  therefore  now  a  demurrer  confesses  all  jmatters  informally 
pleaded,  if  they  are  not  specially  shown.  Hob.  233.  Cont  3  Mod. 
235. 

And  every  thing  shall  be  said  to  be  form,  without  which  the  right  of 
action  appears  to  the  court.     Hob.^33. 

And  therefore  all  defects  of  the  clerk,  and  misprision^,  which  the 
court  may  amend,  without  varying  the  matter,  are  aided  by  general 
demurrer.     Sav.  87. 

But  matter  of  fact  not  alleged,  and  which  the  judge  cannot  know 
by  the  record,  cannot  be  amended,  nor  shall  the  omission  be  aided 
by  a  general  demurrer.     Sav.  88. 

And  this  statute  ought  to  be  strained  to  remedy  defects  in  form. 
Hob.  133. 

And  now,  by  the  st  4  &  5  Ann.  16.  after  demurrer  in  any  court  of 
record,  the  judges  shall  give  judgment,  &c.  without  regard  to  any 
imperfection,  &c.  in  any  writ,  &c.  or  other  pleading,  process,  or 
course  of  .proceeding,  except  those  the  party  demurring  particularly 
sets  down  as  catises  of  the  same,  although  such  imperfection,  &c. 
might  before  be  taken  as  matter  of  substance,  and  not  aided  by  the 
St.  27  El.  5.  so  as  sufficient  matter  appear  in  the  pleadings,  on  which 
tlie  court  may  give  judgment  according  to  the  very  right  of  the  cause. 

li  debt  in  the  debet  et  detinet  is  brought  by  an  administrator  against  the 
heir  of  the  obligor,  where  he  bound  himself  and  his  heics,  it  is  good  on  a 

8  general 
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general  demurrer,  since  sL  4  Ana.  c.  16.  Burland  v.  Tyler,  P.  11  G.2.  Ld. 
Raym.  1391. 

if  to  debt  on  bond  to  indemnify  plaintiff  for  beer  he  should  deliver  to  A., 
defendant  pleads  none  delivered  since  making  the  bond,  and  plaintiff  reply 
so  much  delivered ;  it  is  good  on  general  demurrer,  though  it  does  not  say 
before  filing  the  bill.    Thrale  v.  Vaughan,  H.  16  G.  2.  Wifs.  5. 

But  matter  of  form,  which  is  shown  specially  for  cause  of  demur- 
rer, cannot  be  amended.     R.  Yel.  38. 

So,  on  a  demurrer,  matter  of  form,  not  specially  shown,  shall  be 
aided  on  the  part  of  him  who  joins,  and  also  of  him  who  demurs,  in 
all  parts  of  the  pleadmgs.     Per  rule,  1654.     Mills,  29. 

Plea  of  judgment  recovered  in  a  plea  of  trespass  on  the  case,  on  premises* 
to  the  damage  of  the  defendant ;  held  bad  on  general  demurrer.  7  Taunt. 
271.;  Moore,  19. 

The  want  of  averring  time  and  place,  is,  in  every  case,  a  ground  for 
special  demurrer  only.     10  East,  359. 

Where  a  special  request  is  essential  to  the  case,  an  averment  that  the 
party  was  requested,  is  only  objectionable  as  wanting  time  and  place. 
10  East,  359.  In  this  case  it  was  held,  that  the  want  of  averring  a  special 
request  when  necessary,  is  bad  on  general  denjurrer,  and  that  the  averment 
*'  although  after  requested  so  to  do,"  is  not  sufficient.    5  T.  R.  409. 

If  in  covenant  for  rent,  an  arrear  for  such  a  time  is  alleged  to  have  fallen 
on  an  impossible  day,  or  if  no  day  is  mentioned,  the  objection,  if  any,  is  a 
ground  for  special  demurrer.    10  East,  139. 

In  pleading  a  bargain  and  sale,  the  want  of  averring  a  consideration  is 
only  a  ground  for  special  demurrer.    2  H.  B.  259. 

The  omitting  to  state  the  consideration  of  a  bargain  and  sale  cannot  be 
taken  advantage  of  on  a  general  demurrer.  Bolton  v.  Carlisle,  C.P. 
M.  34  Geo.  3.  2  H.  Bl.  259.  a. 

(Q  8.)  Special  demurrer :  —  Founded  on  special  matter. 

But  a  man  may  allege  special  matter,  and  conclude  with  a  demur- 
rer;  as,  in  trespass  by  A.  for  taking  a  horse,  if  the  defendant  pleads 
that  one  A.  dispossessed  him  of  the  horse,  and  gave  it  to  the  plaintifi^  the 
plaintiff  may  say  that  A.  in  the  bar,  and  A.  in  the  count,  are  the  same 
person,  and  then  demur ;  for  without  special  matter  alleged  the  de- 
murrer would  not  have  been  good.     Co.  Lit.  72.  a. 

If  a  man  demurs  specially,  he  waives  all  other  matters,  and  relies 
upon  one  particular  point.     PL  Com.  66.  a. 

(Q  9.)  Which  shows  a  special  cause. 

So,  since  the  st  27  El.  5.  if  a  man  demurs  for  form,  he  must  show 
specially  the  causes  of  demurrer. 

And  in  B.  R.  he  may  show  them  at  any  time  in  the  same  term,  or 
one  day  after  the  term,  if  the  demurrer  be  not  entered  upon  the  roU. 
12  Rol.  330. 

Apd  it  is  not  sufficient  that  the  deomrrer  be  quia  caret  formd^  but 
it  must  show  specially  in  what  point  the  form  is  defective.  Hob.  232. 
D.  Lut  4.. 

And  therefore  a  demurrer  for  duplicity,  quia  duplex  et  caret  formd^ 
is  not  sufficient,  but  it  .must  show  in  what  the  duplicity  consists.  R. 
in  B.  R.  inter  Lamplugh  and  Shortri^^  P.  13  W.  3.  1  Sal.-  219. 
Com.  115. 

And  by  rule  in  C.  B.  M.  1654,  the  causes  assigned  on  demurrers 
ought  not  to  be  .involved  in  general  expressions  of  double,  negative, 

pregnant, 
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pregnant,  uncertain,^  want  of  form,  &c.  but  specially  shown,  tliat  the 
otlier  side  may  join  in  demurrer,  amend  payinir  costs,  or  discontinue. 
Mills,  29. 

If  plaintiff  sets  out  a  record  remaining  in  €•  B.,  and  that  the  same  was 
removed  to  B.  R. ;  it  is  informal  and  bad  on  special  demurrer.  Wilder  v. 
Buckland,  M.  11  G.    Str.6ll. 

If  to  debt  on  a  bond  to  indemnii^,  defendant  pleads  quod  indenymum  eaU' 
servavU,  plaintiff  may  demur  to  it  for  not  showing  how ;  but  it  must  be 
shown  for  cause,  for  the  hoto  is  only  form.  White  ▼.  Cleaver,  H.  12  6. 
Str.  681 .    9  Ld.  Raym.  1416. 

An  immaterial  traverse  is  good  cause  for  a  special,  but  not  for  a  general 
demurrer.    Courtney  v.  Satchwell,  P.  12  6.     Str.  694. 

If  the  plea,  &c.  conclude  with  a  verification  where  it  ought  to  conclude 
to  the  country,  and  vice  versSf  that  will  be  bad  on  special  demurrer*  Doug. 
9v.  97« 

So,  the  not  alleging  a  protest  in  a  declaration  on  a  bill  of  exchange.  Sa- 
lomons v.  Stavely,  Dou^l.  684.  in  noHs. 

Demurrer  to  replication  for  duplicity,  in  alleging  distress  to  be  in  the 
night,  and  possession  continued  by  payment  of  rent,  is  good.  Browning  ▼. 
Dann,  M.9G.  2.    B.R.H.167. 

Defendant  cannot  demur  to  declaration,  because  it  says  he  was  summoned, 
instead  of  attached,  without  praying  oya^.  Busby  v.  Elliston,  H.96.2. 
B.R.H.189.a. 

Defendant  cannot  demur  for  a  small  variance  between  the  writ  and  the 
declaration,  though  it  may  be  pleadable  in  abatement.  Godfirey  v.  Duberry, 
M.  IIG.2.'    Andr.75. 

Where  a  defect  is  pointed  out  by  demurrer,  the  court  will  not  consider  it 
as  surplusage.    Barlow  v.  Evans,  T.  IS  6.  2.    Wils.  98. 
.  After  demurrer  joined,  on  motion  the  cause  shall  be  put  in  the 
paper  to  be  argued  by  counsel* 

The  motion  ought  to  be  on  oyer  of  the  record  in  court. 
And  if  the  roll,  whereon  the  pleadings  are  entered^  be  of  a  former 
term,  it  must  be  filed ;  if  in  the  same  term,  it  may  be  read  in  court 
without  being  filed  widi  the  other  rolls.     SaL  565. 

If  A  demurrer  or  special  verdict  he  entered  in  court  to  be  argued, 
the  plaintifTs  attorney  shall  deliver  two  copies  of  the  record  to  the 
chief  justice  and  senior  judge^  and  the  defendant's  attorney  to  the  two 
puisne  judges.    Per  rule,  r.  27  Car.  2.  Mills,  61 . 

And  no  argument  shall  be  heard  at  the  bar  before  all  the  judges 
have  copies.     Ibid. 

If  the  attorney  of  either  party  does  not  deliver,  the  other  may  de- 
liver copies  to  all  the  judges  three  days  before  tlie  argument,  and 
thereon  the  counsel  of  his  side  shall  be  heard,  and  he  shall  be  paid  for 
them  upon  demand,  or  allowed  for  them  in  costs.     Ibid. 

(Q  10.)  Demurrer  upon  evidence. 

Is  a  proceeding,  by  which  the  judges,  whose  province  it  is  to  answer  to 
all  questions  of  law,  are  called  upon  to  declare  what  the  law  is  upon  the 
facts  diown  in  evidence,  analogous  to  the  demurrer  upon  facts  alleged  in 
pleading.    Per  Eyre  C.  J.    Gibson  V.  Hunter,  T.  3$  Geo.  S.    2H.BT.205. 

If  the  plaintiff  or  defendant  shows  in  evidence  any  record  or  other 
writing,  whereon  a  doubt  in  law  arises,  the  other  par^  may  demur  on 
the  evidence.     Co.  Lit  72.  a.     R.  5  Co.  104.  a. 

So,  if  he  shows  evidence  by  witnesses,  whereon  a  doubt  arises,  the 
other  party  may  demur  to  it     R.  5  Co.  104.  a.  Baker. 

So^ 
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So,  in  an  information  the  king  may  demur  to  evidence  given  for 
the  defendant.     PI.  Com.  4. 

But  if  the  doubt  be,  whether  a  matter  of  fact  is  well  proved,  the 
defendant  cannot  demur  to  the  evidence ;  for  the  jury  may  find  oii 
their  own  knowledge :  as,  if  for  proof  of  an  arrest  the  writ  is  not 
produced,  the  defendant  cannot  demur.     R.  1  Lev.  87. 

If  there  be  a  demurrer  to  evidence,  the  jury  shall  be  immediately 
discharged,  and  need  not  inquire  of  the  damages ;  for  that  may  be 
supplied  by  writ  of  inquiry.     R.  Cro.  Car.  143.    Doug.  222. 

And  after  the  execution  thereof,  the  party  may  move  in  arrest  of  the  final 
Judgment,  on  any  objection  to  the  pleadings.     Doug.  222. 

Yet  the  same  jury  may  inquire  of  the  damages  conditionally. 
Semb.  Cra  Car.  143.  PI.  Com.  408.  per  Mont.  Ch.  B.  1682. 
Ddug.  222.  n.  (212.) 

So,  if  at  nisi  prius  the  defendant  pleads  a  plea  afier  the  last  con- 
tinuance, the  plaintiff  may  demur  to  it.  Hard.  1 12. — When  and  how 
he  shall  plead  it.  Vide  Abatement,  (I  24.) 

So,  if  there  be  a  challenge  to  an  array,  the  other  party  may 
demur.     Hard.  1 12. 

A  demurrer  to  a  challenge  may  be  determined  at  nisi  prius. 
Hard.  1 1^2. 

But  a  demfirrer  to  a  plea  afler  the  last  continuance  shall  be 
adjoumed.^    Ibid. 

If  a  man  demurs  upon  evidence,  he  must  admit  the  evidence  to  be 
true.  Co.  Lit.  72.  a.  Cro.  £1.  751.  5  Co.  104.  a.  R.  All.  18. 
PL  Com.  411.  a.     Doug.  119—134. 

And  therefore^  if  a  man  demurs  for  that  the  evidence  is  not  suffi* 
cient,  and  besides  says  also  that  there  is  no  such  writ  as  was  offered 
in  evidence,  and  so  refers  the  fact  as  well  as  the  law  to  the  court,  an 
alias  venire  facias  shall  go ;  for  the  court  cannot  proceed  to  judgment. 
R.  Al.  18. 

If  a  man  demurs  upon  the  evidence,  the  other  party  must  join  in 
the  demurrer.  Co.  Lit  72.  a.  Or  otherwise  must  waive  the  evidence. 
R.  5  Co.  104.  a.  Baker. 

If  the  evidence  be  matter  of  record,  or  in  writing.  Cro.  El.  75 1» 
762. 

But  in  an  information  or  other  suit  by  the  king,  if  the  defendant 
demurs  upon  the  evidence,  the  king's  counsel  need  not  join.  Co. 
Lit  72.  a.     5  Co.  104.  a. 

So,  if  one  wOl  demur  upon  the  evidence  given  by  witnesses,  the 
other  need  not  join ;  for  the  credit  of  the  witnesses  may  be  referred 
to  the  jury.    Cro.  El.  752. 

So^  the  court  may  over-rule^  if  the  matter  of  law  seems  clear, 
though  the  party  will  demur.     R.  2  Rol.  119. 

A  demurrer  to  evidence  admits  the  truth  of  every  conclusion  of  fact  which 
the  jury  could  have  inferred  from  the  evidence  demurred  to.  Dougl.  U9. 
So  that  on  a  demurrer  to  circumstantial  evidence  is  not^  obliged  to  Join  in 
demurrer^  unless  the  party  demurring  will  distinctly  admit  upon  the  record 
every  fact  and  every  conclusion  which  the  proposed'  evidence  conduces  Ui 
prove,    2  H.  B.  187. 

On  a  demurrer  to  evidence  the  court  may  draw  the  svue  inference  that 
die  jury  would  have  drawn.    3  T.  R.  182. 

Vol.  VI.  P  On 
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On  a  demurrer  to  evidence,  the  party  cannot  take  advantage  of  any  objec* 
uon  to  the  pleadings.     Dougl.  218. 

(R)  jMue. 

Issue  is,  when  both  parties  put  the  cause  upon  a  point  of  (set  to 
be  tried  by  a  jury. 

An  Jssue  is  eidier  general  or  special.     Co.  Lit.  126.  a. 

(R  1.)  General. 

HThe  general  issue  is,  when  the  issue  is  joined  on  the  plaintiflPs  or 
demandant's  whole  charge  in  general:  as,  if  the  tenant  pleads  in 
Jbrmedon^  ne  dona  pas. 

In  assize,  nul  tort,  nul  disseisin. 

In  quare  impedit,  ne  disturba  pas. 

In  Quare  mpedU  there  is  no  general  issue.  By  Ashhurst,  J.  Read  v. 
Brookman,  B.  R.  E.  29  G.  3.    3  T.  R.  158. 

In  replevin,  non  vepit. 

In  debt,  nil  debet.     Vide  post,  (2  W  17.) 

In  an  action  on  the  statute,  or  on  the  case,  ncn  culp. 

To  the  general  issue  the  plaintiff  cannot  reply,  but  must  join  issue. 
Co.  Lit.  126.  a.     Hob.  271. 

When  a  plea  must  conclude  in  issue  to  the  country,  vide  ante, 

(E  32.) 

When  the  general  issue  shall  be  pleaded,  vide  ante,  (E  IS.) 

(R  2.)  Special. 
A  special  issue  is,  when  issue  is  joined  upon  any  particular  point. 
(R  3.)  Must  be  upon  an  affirmative  and  negative. 

An  issue  proceeds  out  of  two  several  allegations  of  the  parties,  the 
one  aifirmative  and  the  other  negative.     Co.  Lit.  126.  a. 

And,  therefore,  two  affirmatives  do  not  make  a  good  issue.  Co.  Lit. 
126.  a.     [Dougl.  60.] 

As,  if  the  defendant  pleads  that  A.  is  living,  and  the  plaintiff  says 
that  A.  is  dead,  he  must  traverse  that  A.  is  living,  otherwise  there 
cannot  be  a  good  issue.    Sav.  86. 

So,  if  the  defendant,  being  executor,  pleads  several  judgments,  and 
no  assets  uUrOj  and  the  plaintiff  replies  that  one  of  the  judgtn^its  is 
continued  by  fraud,  and  that  he  has  assets  ultra  the  others,  it  is  not 
a  good  issue  withotit  a  negative.     Semb.  1  Sand.  338; 

So,  if  the  defendant  pleads  that  the  plaintiff  is  a  bastard,  and  the 
plaintiff  replies  that,  he  is  mulitr,  he-must  add,  and  not  bastard,  in  the 
negative.'    Kit.  214.  b. 

Nor,  two  negatives ;  and  therefore,  if  a  man  takes  a  traverse  which 
is  a  negative^  there  must  be  an  affirmative  after  it,  before  the  conclu- 
sion to  the  country.    Co.  Lit.  126.  a. 

So,  regularly,  the  plaintiff  in  his  replication  ought  not  to  conclude 
to  the  country  upon  a  negative,  without  a  traverse ;  as,  in  trespass,  if 
the  defendant  pleads  that  his  father  was  seised^  and  died  seised,  where- 
by it  descended  to  him,  the  plaintiff  shall  not  reply  that  the  father  did 

pot 
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not  die  seised,  et  hoc,  &c.  bat  must  maintain  his  counti  and  traverse^ 
absque  hoc  that  the  father  obiit  seisttus.     Sav.  64. 

Yet,  there  shall  be  a  general  issue  upon  a  negative.     Ibid. 

So,  the  king  may  join  issue  on  a  negative.     Dub.  Ibid. 

And  when  there  is  a  full  negative  and  affirmative,  it  must  alwa}rs 
conclude  to  the  country.    Vide  ante,  (£  32.) 

But,  it  is  not  necessary  that  the  negative  and  affirmative  be  in  pre- 
cise words:  as,  in  debt  for  rent  on  a  lease  for  years,  if  the  defendant 
pleads  nothing  in  the  tenements,  and  the  plaintiff  replies,  that  he  was 
seised  in  fee,  here  is  a  good  issue.     Co.  Lit.  126.  a. 

If  the  d^»idant  claims  a  way  nan  solum  ire,  equitare,  verum  etiam 
carucis  carriare,  and  there  be  issue  thereon,  it  is  good ;  for  here  is  a 
sufficient  affirmative.     R.  Mar.  PI.  83. 

Yet,  if  a  breach  of  covenant  be  assigned,  quod  non  assignavit,  a 
lease  for  years,  and  the  defendant  pleads  non  transposuit,  it  is  bad. 
R.  2  Leo.  116. 

And,  for  necessity,  issue  may  be  joined  on  two  affirmatives.  Semb. 
G>.  126.  a.     Bro.  Issue,  28. 

So,  if  issue  be  tendered  by  an  affimaUve,  and  the  other  joins,  it  is 
good,  though  there  was  not  a  negative ;  as  if  an  executor  pleads  no 
assets,  and  the  plaintiff  replies  that  he  purchased  another  writ,  and 
then  he  bad  assets,  and  tenders  an  issue  thereon,  and  the  defendant 
joins,  it  is  good.     R.  2  Cro.  580.  589.     2  Rol.  186.  204.  209. 

It  is  enough,  if  the  second  affirmative  b  so  contrary  to  the  first,  that  the 
first  dannot  in  any  degree  be  true  ;  so  to  duress  of  imprisonment  pleaded 
to  a  bond,  it  is  a  good  ret)lication  that  defendant  was  at  large,  at  his  own 
disposal,  executed  of  his  own  free  will,  and  not  for  fear  of  imprisonment, 
concluding  to  the  country.  Tomlin  v.  Furlis,  H.  16  G.  2.  Str.  1177. 
Wib.  6. 

(R  4.)  Must  be  upon  a  single  point. 

The  issue  ought  to  be  on  a  single  and  certain  point.  Co.  Lit. 
126.  a. 

And,  therefore,  if  after  a  justification  by  process  in  fidse  imprison- 
ment there  be  a  traverse  absque  hoc  quod  est  adpabilis  aliter  aut  aliQ 
modo  aut  in  alio  loco,  and  issue  joined  thereon,  the  judgment  shall 
be  arrested  for  the  uncertainty  of  the  issue.     R.  2  Lev.  164. 

But  if  the  defendant,  sued  as  executor,  pleads  payment  of  several 
sums  due  on  several  bonds,  and  the  plaintiff  replies  quod  non  solvit, 
such  a  sum  to  A.,  such  to  B.,  &c  and  concludes  et  de  hoc  ponit  se 
super  patriam,  it  is  well ;  for  they  are  several  issues^  and  not  one  mul- 
tifarious issue*     R.  1  Lev.  281 . 

Issue  cannot  be  taken  on  a  general  averment  of  performance.  Cowp. 
578. 

Several  &cts  may  be  put  in  issue,  if  they  all  make  only  one  point  of  defence. 
3  Smidi,  77. 

If  to  debt  on  bond,  defendant  pleads  insolvent  act,  that  he  was  beyond 
seas,  a  fugitive  for  debt,  that  he  was  a  person  enabled  to  return,  did  return 
and  surrender,  and  was  duly  discharged,  and  plaintiff  replies  not  duly  dis- 
charged, he  puts  only  the  discharge  in  issiie,  and  defendant  need  only 
prove  that,  by  producmg  the  duplicate.  Gillam  v.  Stirrup,  T.  8  G.  2* 
B.ILH.  145. 

P  2  Though 
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Though  issue  must  be  taken  on  a  single  point,  it  \&  not  necessary  that  a 
single  point  should  consist  of  a  single  ract ;  thus,  if  defendant  in  trespass 
justifies  under  a  right  of  common,  and  the  replication  traverses  that  the 
cattle  were  defendant  s  own,  that  they  were  levant  and  couchant,  and  that 
they  were  commonable,  it  is  not  multifarious ;  for  both  circumstances  are 
requisite  to  the  one  point  of  defence.  Robinson  v.  llayley,  P.  30  G.  2. 
1  ^.M.316. 

(R  5.)  Not  upon  a  negative  pregnant: — What  shall   be 

called  so. 

So,  an  issue  on  a  negative  pregnant,  viz.  on  matter  which  imports 
other  sufficient  matter,  is  bad ;  as,  in  a  writ  of  entry  in  consimili  casUj 
if  a  man  counts  of  an  alienation  in  fee,  and  the  defendant  pleads  that 
he  did  not  alien  in  fee,  it  is  bad ;  for  it  implies  that  he  aliened,  though 
not  in  fee.    Dy.  17.  a. 

So,  in  formedoTij  where  the  demandant  counts  on  a  gift  by  deed,  if 
the  tenant  says,  ne  dona  pas  by  deed,  it  is  bad  ;  for  this  implies  a  gift 
by  parol.     Co.  Lit.  126.  a. 

In  waste  against  a  lessee  for  years,  if  the  defendant  pleads  that  he 
did  not  lease  for  years,  it  Is  bad ;  for  it  is  a  negative  pregnant.     Kit. 

232.  b. 

In  an  action  against  ati  innkeeper,  plea,  that  the  .goods  were  not 
stolen  through  default  of  him  or  his  servants,  is  bad :  for  it  is  a  negative 
pregnant.     Kit.  233.  a. 

So,  in  an  action  for  not  taking  care  of  his  fire,  plea,  that  the  house 
was  not  burnt  for  want  of  his  good  care,  is  a  negative  pregnant    Kit 

233.  a.  b. 

So,  if  the  day  or  place  is  parce  of  the  issue.     R.  2  Lev.  11.    , 
In  debt  on  a  bond  for  performance  of  a  covenant,  which  was,  that 

he  would  not  grant  without  the  plaintiff's  consent,  if  the  defendant 

pleads  that  he  did  not  grant  without  the  plaintiff's  consent,  it  is  bad. 

R.  9  Cro.  560. 
In  trespass,  the  defendant  justifies  his  entry  by  the  plaintiff^s  licence, 

traverse,  quod  non  intravit  per  licentiam  suam^  is  a  negative  pregnant. 

R.  2  Cro.  87. 

(R  6.)  What  not 

But,  if  the  matter  implied  be  not  sufficient,  it  is  not  a  negative 
pregnant;  as,  in  debt  upon  a  retainer  in  husbandry,  if  the  defendant 
pleads  that  he  did  not  retain  him  in  husbandry,  it  is  not  pregnant ; 
for  a  retainer  generally  is  not  sufficient  to  maintain  his  connt.  Bro. 
Issue,  25.     R.  38  H.  6.  22. 

So,  if  the  issue  be  tendered  to  the  point  of  the  action,  it  is  not  bad, 
though  it  be  a  negative  pr^nant :  as,  in  an  action  upon  the  stat  R.  2. 
plea,  that  he  did  not  enter  contra  Jbrmam  staMif  is  good,  though  a 
negative  pregnant     Kit.  232.  b. 

So^  in  an  action  upon  any  statute,  that  he  did  not  do  contra  Jbrmam 
statuti,  is  good.     Kit.  233.  a. 

So,  in  debt  on  a  bond  to  stand  to  an  award,  so  that  it  be  delivered 
to  the  parties,  &c.  plea,  tliat  no  award  was  made  and  deliyered  to  the 

parties. 
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partiesyis  good^  though  a  negative  pregnant;  for  it  is  pursuant  to  the 
condition,  which  is  entire.     Ibid. 

(Ri  70  Yet  it  may  be  upon  a  disjunctive. 

But  issue  may  be  upon  a  disjunctive,  where  the  words  of  the  dis- 
junctive proposition  are  synonymous :  as,  an  issue  that  gold  was  found 
in  a  ship  passing,  or  upon  its  passage,  from  London  to  R.,  is  good. 
R.  Hard.  17.  19. ;  for  the  parts  of  the  disjunctive  are  synonymous. 

That  Uie  customs  were  not  concealed  or  withheld.  Hard;  17* 
Dy,  43.  i). 

That  he  paid  or  caused  to  be  paid.     Hard.  19. 

That  an  executor  of  his  owi^  wrong  administravit  seu  aliter  ad  usum 
suum  praprium  convertit,     R.  Hob.  49. 

(R  8.)  Must  be  upon  a  material  point. 

So,  the  issue  ought  to  be  on  a  material  point,  that  may  be  well  tried* 
Co.  Lit.  126.  a. 

On  the  most  material  point.     D.  1  Sand.  22. 

And,  therefore,  place  or  time  ought  not  to  be  part  of  the  issue^ 
where  th^  are  not  material.     K.  2  Sand.  SI 7.     Hard.  40. 

But,  if  the  defendant  alleges  a  request  by  A.  such  a  day,  and  the 
plaintiff  says,  non  requisivit  proui  d^endant  allegavit :  this  does  not 
extend  to  the  time,  but  only  to  tlie  substance  of  the  plea.  R. 
Hard.  40. 

A  contract  for  stock  should  be  registered  before  1st  November,  1721:— 
If  defendant  pleads  that  the  contract  was  not  registered  before  1st  Novem- 
ber 1720,  secundum  formam  $tat.  and  plidntiff  repties,  it  was  registered  «ec. 
form,  Stat  it  is  good,  and  the  day  shall  be  rejected  as  surplusage.  Wolley 
V.  Briscoe,  T.  9  G.    Str.  554. 

In  debt  on  bond,  if  defendant  pleads  payment  of  principal  and  interest 
before  the  day,  and  before  purchasing  the  original,  plaintiff  may  reply  nan 
solvit  modo  et  forma.    Martin  v.  Pritchard,  H.  11  G.    Str.  622. 

In  debt  on  bond,  if  defendant  pleads  plene  administravitt  and  plaintiff 
replies,  assets  sufficient  to  satisfy  the  (lamages  aforesaid,  and  issue  is  joined, 
and  a  verdict  for  plaintiff,  it  is  well ;  for  the  word  (damages)  is  surplusage. 
Collet  V.  Masterman,  M.  22  G.  2.     1  Wils.  238. 

Where  two  distinct  facts  are  stated,  each  of  which  is  essential  to  the  party's 
case,  his  adversary  may  traverse  either.     6  T.  R.  462. 

Whether  a  formal  traverse  is  material  or  immaterial,  depends  upon  whether 
the  ftct  it  asserts  is  essential  to  support  the  inducement  to  the  traverse. 
1  H.  B.  376. 

Issue  joined  on  nil  debet  in  assumpsit  on  a  bill  of  exchange^  is  a  material 
issue.  1  H.  B.  644.  But  such  plea  may,  in  the  first  instance,  be  considered 
a  nullity.    4  Taunt.  164. 

Trespass  for  fishing  in  a  free  and  a  several  fishery.  Plea,  that  the  locus  in 
quo  is  an  arm  of  the  sea,  in  which  every  subject  has  a  right  to  fish.  Replica- 
tion claimed  an  exclusive  right,  and  traversed  that  every  subject  had  a  right  to 
fish  in  the  said  arm  of  the  sea ;  objected  that  the  averment  upon  which  the 
issue  was  tendered  was  only  a  consequence  of  law  resulting  from  the  premises. 
But  held,  that  the  issue  was  well  tendered.  4  T.  R.  437. ;  but  judgment 
reversed,  5T.  K  367.;  2  H.  B.  182.;  1  Anst.231.;  in  which  it  was  held,  that 
where  a  fact  is  stated  from  which  the  law  presumes  a  general  right  of  all  the 
king's  subjects,  that  must  be  negatived  by  a  particuw  contradictory  right. 
The  issue  cannot  be  on  the  general  right.    1  Anst.  231 . 
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In  trespass  for  breaking  and  entering  the  plaintiff's  house,  and  continuing 
therein  from,  &c.  till  the  commencement  of  the  suit,  the  defendant,  as  to  the 
continuing  in  the  house  for  a  part  of  the  time,  "  to  wit,  for  the  space  of  two 
days,**  Justifies  as  sheriff  under  a  si.  fa.  issued  against  the  goods  of  T.  K.  de- 
ceased, the  hands  of  the  plaintiff's  wife,  as  admmistratrix,  to  be  administered ; 
and,  that  having  just  grounds  to  believe  that  there  were  goods  in  the  plaintiff's 
house  liable  to  be  seized,  he  entered  to  search  for  the  same,  and  staid  therein 
for  the  space  of  time  in  declaration  mentioned,  the  same  being  a  reasonable 
time  in  that  behalf.  The  replication  alleges,  that  the  two  days  mentioned 
in  the  plea,  were  an  unreasonable  length  of  time  for  the  defendant's  searching 
for  the  goods ;  and  then  new  assigns.  Held,  that  the  replication  was  bad, 
as  tendering  an  immaterial  issue,  and  as  being  double*  1  Mars.  333. 
5  Taunt.  765. 

(R  90  And  the  whole  shall  be  put  in  issue. 

And  the  whole  matter  of  complaint  shall  be  put  in  issue ;  as,  in 
assumpsit  for  service  for  such  a  time,  the  defendant  shall  put  the  whole 
time  in  issue.     1  Sand.  268,  269* 

So,  in  an  action  on  the  case  for  stopping  three  lights,  every  part  of 
the  injury  shall  be  put  in  issue ;  and,  therefore,  a  justification  of  the 
stopping  of  two  lights,  with  a  traverse  that  he  stopped  three,  is  bad. 
R.  Yel.  225.     1  Sand.  268.     2  Sand.  206. 

But  an  issue  cannot  be  taken  in  more  extensive  terms  than  those  in  which 
it  is  tendered.     1  T.  R.  590. 

(R  10.)  Upon  a  triable  point. 

So,  it  ousht  to  be  upon  a  point  which  may  be  well  tried ;  as,  if  it 
be  alleged  uat  a  woman  was  enseint  by  her  husband  at  the  time  of  his 
death,  the  issue  must  be,  if  she  was  enseint,  not  if  enseint  by  her  bus- 
band,  {or JUiatio  non  potest  probari,     Co.  Lit.  126.  a. 

No  issue  can  be  offered  that  is  contrary  to  the  record.  Crokat  v.  Jones, 
M.  13  G.     Str.  734.    Ld.  Ray.  1441 . 

(R  11.)  The  form  of  joining  issue,  and  when  and  how  the 

issue  shall  be  entered,  &c.  for  trial. 

If  the  defendant  tenders  an  issue,  he  shall  say,  et  de  hoc  ponit  se 
zuper  pairiam*     Co.  Lit.  126.  a. 

If  the  plaintiff  or  demandant^  et  de  hoc  petit  quod  inquiratur  per  pa- 
iriam.    Ibid. 

And  if  hoc  petit  be  omitted,  it  is  bad.    3  Lev.  65* 

But,  if  the  plaintiff  joins  issue  in  these  words,  etpnedict.,  defendant 
si.  lit,f  where  it  should  be,  j)rad.  plaintiff;  this  will  be  jeofaiL  1  Rol. 
200.  1.  2.  25. 

Or,  quod  est  cul.y  for  non  est  inde  cul.     1  Rol.  200.  1.  10. 

So,  if  the  defendant  says,  solvit  ad  secundum  diem  M.,  and  the  plain- 
tiff replies,  non  solvit  pradicto  secundo  die  Aug^  and  so  mistakes  die 
month.     R.  2  Cro.  550.     2  Rol.  135. 

So,  if  the  defendant  says,  solvit  20/.  and  the  plaintiff  non  solnii 
prad.  SOL     R.  2  Cro.  586.     R.  Cro.  Car.  593. 

So,  in  trespass,  if  the  defendant  pleads  a  licence  to  the  husband 
to  enter  with  his  wife,  and  the  plaintiff  replies,  quod  non  dedit 
licentidm  to  husband  and  wife ;  for  the  variation  is  materiid.  R* 
2  Lev.  194. 

If 
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If  plaiutiir  replies,  and  concludes  to  the  country,  without  any  smiUier  on 
the  part  of  defendant,  it  is  not  aided  by  verdict,  nor  can  the  verdict  be 
amended.    Cooper  v.  Spencer,  M.  11  G.    Str.  641. 

On  replication  nul  tiel  record^  complete  issue  is  joined,  and  there  is  no  need 
of  rejoinder.    Barnes,  335. 

On  nul  tiel  record  pleaded,  the  record  must  be  brought  in  at  the  day  given. 
Barnes,  343. 

By  the  usual  course,  four  days  ase  given  to  joia  issue^  demur^  or 
plead  over.     1  Sand.  318. 

And  if  the  clerk  of  the  papers  draws  the  issue^  and  delivers  the 
paper-book  to  the  defendant's  attorney,  who  within  the  four  days 
waives  the  issue,  and  makes  a  frivolous  rejoinder  for  delay^  and,  upon 
a  summons  before  the  secondary,  will  not  take  issue,  the  plaintiff 
may  sLzn  judgment  by  nH  dicit.     R.  1  Sand.  318. 

In  C.  B.,  if  the  deSfendant  pleads  the  general  issue,  (for  which  it  is 
sufficient  that  his  attorney  signs  the  plaintiff's  attorney's  dogget)^ 
the  plaintiff's  attorney  draws  and  delivers  a  copy  of  the  issue  to  the 
defendant's  attorney,  who  must  receive  and  pay  for  it.     Com.  Att.  40. 

If  a  prisoner  appears  by  attonley,  he  shall  pay  for  the  issue-book,  or  judg- 
ment may  be  signed  ;  but  not  if  he  appears  in  person.  Everall  v.  Mason,  H. 
27  G.  2.    2WSs.  11.  - 

Defendant's  attorney  must  pay  for  the  issue,  (even  if  left  in  the  office),  at 
his  peril.    Barnes,  243. 

But  if  plaintiff  demands  more  than  is  due,  judgment  signed  shall  be  set 
aside.    Barnes,  263,  275.    2  Bl.  1098. 

If  judgment  is  signed  for  want  of  paying  for  the  issue,  the  court  will  set  it 
aside,  on  payment  of  costs  of  motion,  and  for  the  issue,  if  it  is  to  the  country; 
but  not  if  it  is  on  nul  tieZ  record  to  a  judgment,  and  there  are  no  merits  to  be 
tried.     Everall  v.  Mason,  H.  27  G.  2.    2  Wils.  11. 

If  it  be  tendered  to  a  porter  at  defendant's  attorney's  chambers,  and  not 
paid,  judgment  may  be  signed.    Barnes,  253. 

An  agreement  that  issue  shall  be  delivered  in  the  country  is  void  ;  there- 
fore, if  notwithstanding  such  affreement  it  is  tendered  in  town,  and  not 
paid  for,  judgment  may  be  signed.    Barnes,  251.  Semb.  contra,  Barnes.  239. 

But  in  B.  R.  the  defendant's  attorney  has  the  benefit  of  the  issue% 
C.  Att  324. 

So,  after  a  special  plea  to  issue  in  C.  B.  the  plaintiff's  attorney  de« 
livers  a  copy  of  the  issue,  Sic. 

If  plaintiff  has  delivered  the  issue-book  to  defendant,  and  afterwarda 
mislays  the  papers,  the  court  will  order  defendant  to  give  him  a  copy  of  the 
issue.     Wiar  v.  Smith,  H.  7  G.     Str.  414. 

In  rules  for  entering  issues  the  day  of  notice  is  exclusive ;  and  non-prof 
signed  a  day  too  soon  shall  be  set  aside.    Barnes,  318. 

In  B.  R.  after  plea  to  issue,  it  is  left  with  the  clerk  of  the  papers, 
who  gives  a  rule  to  the  otlier  side  to  join  or  demur,  and  draws  the 
issue,  and  shall  be  paid  for  the  issue-book*     Com.  Att.  325. 

If  the  defendant  gives  a  rule  to  the  plaintiff  to  enter  his  issae^  if 
the  action  lies  in  London  or  Middlesex,  the  pluntiff  must  bring  the 
record  into  the  office  within  four  days  after  notice  of  the  rule,  other- 
wise he  shall  be  nonsuited.    Pr.  R.  274. 

But  the  defendant  is  bound  to  search  in  the  office,  whether  the  plaintiff  has 
brought  in  the  issue-roll,  biefore  he  signs  Judgment  of  noR-pro«,  even  though 
he  may  have  searched  on  the  expiration  of  the  rule  to  bring  in  the  roll.  Minus 
V.  Baxter,  B.R.  M.  26  G.  3.     1  T.  R.  16. 
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And,  if  the  plaintifF  has  given  notice  of  trial,  the  role  for  entering 
the  issue  may  be  given  the  same  term  in  which  issue  is  joined,  in  an 
action  in  London  or  Middlesex.     Pr.  R.  275* 

In  an  action  in  another  county,  on  such  rulcj  (which  shall  not  be 
the  same  term  in  which  issue  is  joined),  the  plaintiff  must  enter  his 
issue  before  the  continuance-day  of  that  term.     Pr.  R.  274. 

And,  if  the  general  or  special  issue  be  not  entered  in  doe  time,  the 
plaintiff  shall  be  nonsuited.    Lut.  98. 

The  copy  of  the  issue  to  be  tried  in  London  or  Middlesex,  on  a 
record  of  a  precedent  term,  shall  be  brought  to  the  clerk  of  the 
treasury  to  be  engrossed  four  days  before  the  day  of  trial.  Per  Rttle» 
M.  1654.     (Vide  Mills,  SO.) 

And  no  record  of  nisi  prius  shall  be  signed  before  issue  entered  on 
the  roll.     (Vide  Mills,  31.) 

In  C.  B.  DO  record  of  writ  or  nisi  prius  received  at  sittings  after  term  in 
Middlesex*  unless  entered  with  marshal  within  two  days  after  term;  and  in 
London  the  day  before  the  day  of  adjournment.    Barnes,  494. 

And  the  issue  shall  be  entered  of  the  same  term  in  which  it  is  joined. 
Per  Rule,  P.  5  W.  &  M.     (Vide  MUls,  111.) 

Which  rule  is  imperative.    3'£ast,  204. 

The  record  of  nisi  pritis  shall  be  ingrossed  on  parchment  of  the 
same  breadth  with  the  rules  of  the  court.  Per  Rule,  Tr.  29  Car.  2. 
(Vide  Mills,  70.) 

And  the  prothonotary  shall  not  sign  it,  if  it  is  not  ingrossed  and 
entered  upon  the  roll  in  a  fair  hand,  and  every  pleadmg  begin  a 
new  line,  and  with  great  letters,  and  if  there  are  divers  counts  th^ 
shall  be  numbered  in  the  margin.  Per  Rule,  Tr.  29  Car.  2.  (Vide 
Mills,  70.)     . 

And  the  officer  who  signs,  and  the  clerk  of  the  treasury  who  in- 
grosses  it,  shall  take  th^  same  care.  Tr.  29  Car.  2.  (Vide  Mills,  70). 

The  records  of  nisi  prius  of  C.  B*»  shall  be  signed  by  the  prothono- 
tary, and  signed  and  sealed  by  the  clerk  of  the  treasury  or  his  deputy, 
within  three  weeks  after  every  Hilary  and  Trinity  terms,  and  not  after 
without  special  warrant.     Per  Rule,  Tr.  29  Car.  2.  (Vide  Mills,  72}. 

If,  after  the  record  of  nisi  prius  is  signed,  the  judge  is  made  a 
knight,  it  is  not  error.     R.  Latch.  161. 

The  delivery  to  a  gaoler  of  notice  of  trial  i^inst  a  prisoner  shall  be  wood, 
within  the  reason  of  4  and  5  W.  &  M.,  which  directs  the  delivery  of  a  deda- 
ration  to  be  good.  Whitehead  v.  Barber»  H.  6  G.  Per  cur.  on  conference 
with  the  other  courts.     Str.  248. 

In  all  cases  (except  where  the  defendant  has  delayed  the  cause  by  injunc- 
tion) where  there  have  been  no  proceedings  for  four  terms,  exclusive  of  the 
term  in  which  the  last  proceeding  was  had,  a  term's  notice  is  necessary  hefote 
the  next  proceeding.    Vide  2  Bl.  764.    Doug.  71. 

Giving  notice  of  trial  at  the  end  of  half  a  year  after  issue  joined,  prevents 
necessity  of  giving  a  term's  notice  till  a  year  after  the  last  notice  given  and 
countermanoed.  Green  v.  Gauntlett,  M.  9  G.  Str.  531.  Richards  v.  Harris, 
B.  R.M.  43G.  3.    3  East,  1. 

When  a  term's  notice  of  trial  is  required  on  an  old  issue,  it  must  be  given 
before  the  essoin-dar.  Bogg  v.  Rose,  P.  15  G.  2.  Str.  1 164.  Contra,  Harvey 
V.  Porter,  M.  6  G.  Str.  211. 

By  Stat.  14  G.  2.  c.  17.  defendant  living  forty  miles  off  shall  have  ten  days* 
notice  of  trial  b  writing,  and  six  days'  nouce  of  countermand,  on  pab  of  costs. 

Anil 
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And  verdict  shall  be  set  aside  for  want  of  it.    Barnes,  305. 

The  plainttfifis  not  bound  by  the  practice  of  B*  R.  to  give  notice  of  trial  dU 
the  term  after  that  in  which  issue  is  joined.  Hall  v.  Buchanan,  B.  R.  M. 
29  G.  3.    2  T.  R.  734. 

Where  the  defendant  resides  40  miles  from  London,  there  must  be  14 
davs'  notice  of  trial,  though  he  was  arrested,  and  the  venue  laid,  in  town. 
2  fel.  1205. 

Take  notice  of  trial  at  next  assizes,  without  date,  county,  or  name,  is  good 
on  the  back  of  the  issue,  but  not  on  a  separate  paper.  Henbury  v.  Rose,  M. 
19  G.  2.    Str.  1287. 

Where  short  notice  of  trial  is  to  be  accepted  in  country  causes,  such  notice 
shall  be  given  at  least  four  days  before  the  commission  day,  one  day  exclusive, 
and  the  other  inclusive.    3  T.  R.  660. 

Short  notice  of  trial  can  be  given  but  once,  and  notice  can  be  continued 
but  once ;  but  if  the  full  time  is  |^ven,  the  word  continue  shall  not  vitiate  it; 
Barnes,  292. 

Plaintiff  can  continue  his  notice  of  trial  only  once  in  a  term,  and  if  verdict 
is  obtained  on  second,  defendant  making  no  defence,  it  shall  be  set  aside. 
Green  v.  Gifford,  M.  13  G.  2.     Str.  1 1 1 9. 

A  continuance  of  a  void  notice  of  trial  given  within  the  regular  tim^  may 
operate  as  a  new  notice.    2  Bl.  1298. 

If  the  issue  is  of  Idichaelmas,  notice  by  proviso  may  be  given  of  Hilary. 
Barnes,  295. 

Notice  of  trial  cannot  be  given  in  the  country,  but  countermands  laay. 
Bamet,  298.  Qu. 

But  notice  on  an  old  issue  may  be  given,  either  in  town  or  country.  Barnes, 
306.    Qu.  Whether  not  on  any  ? 

Defiendant  must  give  the  same  notice  as  plaintiff.    Barnes,  299. 

Where  the  defendant  carries  down  the  record  by  proviso,  it  is  sufficient, 
if  he  obtain  the  usual  rule  for  trial  by  pioviso,  anv  time  before  trial,  though 
after  he  has  given  the  plaintiff  notice  of  trial.     1  1*.  R.  695. 

A  defendant  in  a  case  where  the  king  is  party,  cannot  carry  down  the  niti 
prius  record  to  trial  by  proviso,  as  no  laches  can  be  imputed  to  the  king. 
Hex  V.  Dyde,  £.  38  G.  3.  7  T.  R.  661.  Rex  v.  Macleod,  H.  42  G.  3. 
2  Bos.  &  Pull.  202.     (Vide  Banks's  case).    6  Mod.  247.    Salk.  652. 

Notice  cannot  be  countermanded  and  continued  at  the  same  time* 
Barnes,  301. 

If  notice  of  trial  is  countermanded,  two  days  in  a  town  cause,  and  four 
days  before  the  assizes  in  a  country  cause,  costs  shall  not  be  paid,  but  one 
di^  must  be  exclusive.  Whitlock  v.  Humphreys,  M.  3  G.  2.  Frogmorton  v. 
Noicliffe,  M.  6  G.  2.     Str.  849. 

In  a  country  cause,'  two  days*  countermand  to  the  attorney  in  the  countrr 
is  sufficient.  Mendapace  v.  Humphreys,  P.  10  G.  2.  Str.  1073.  B,  R.  H. 
369.    Barnes,  298,  altered  by  14  G.  2.  c.  17. 

Commission  day  of  assize  on  Monday,  countermand  on  Saturday  good. 
Barnes,  305. 

(R  12.)  When  misjoining  an  issue  shall  be  aided. — By  the 

St  32  H.  8.  SO. 

But  by  the  st.  32  H.  8.  SO,  after  verdict,  misjoining  of  issue  is 
aided.     Vide  Amendment,  (O.)  * 

And,  therefore^  it  shall  be  aided,  if  issue  is  joined  upon  bad  pleading. 
Ibid. 

Or,  upon  an  immaterial  pomt,  or  a  native  pr^ant    Ibid. 

Or,  if  the  issue  comprdiends  more  than  is  material.    R.  Hob.  119. 

But,  it  is  not  aided^  if  it  be  a  void  issue.    Vide  Amendment,  (O). 

(S  13.)  By 
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(R  130  By  verdict 

So,  a  bad  issue  may  be  aided  by  a  verdict  r  as,  in  debt  upon  a  boncE 
against  the  executor  of  A.  who  pleads  non  est  factum  suum,  if  the  jury 
finds  that  it  is  the  deed  of  A.;  for  the  issue  was  upon  an  affirmative  and 
Megative,  and  by  the  finding  of  the  jury  it  appears  that  the  plaintifi^ 
had  cause  of  action.     R.  Ray.  458. 

Yet,  in  debt  upon  a  bond  to  pay  the  clear  profits  of  a  mine,  the 
defendant  pleads  performance,  the  plaintiff  replies,  that  there  were 
profits  to  the  value  of  20/.  and  the  defendant  has  not  paid ;  the 
defendant  rejoins  that  there  were  no  clear  profits,  and  issue  Uiere- 
upon,  and  the  jury  find  that  there  were  dear  profits,  modo  etjorma-^ 
as  the  plaintiff  has  replied ;  this  was  not  aided  by  the  verdict.  R. 
2  Lev.  1S5. 

If  to  trespass  for  breaking  bis  close,  defendant  pleads  it  was  bis  proper 
lands,  and  pudndff  replies  it  was  his  estate  of  inheritance,  and  proper  lands, 
and  not  of  defendant ;  it  is  cured  by  verdict.  Gary  v.  Hbton,  P.  7  G.  2. 
Str.  973. 

Where  an  issue  is  not  taken  distributively,  and  the  verdict  finds  as  to  par^ 
eel.  Judgment  shall  be  given  for  so  much.    3  B.  &  P.  348. ' 

(R  14.)  When  £tn  issue  shall  be  tried. 

.  If  one  of  the  defendants  pleads  in  abatement  a  plea  which  abates^ 
the  writ  as  to  all,  and  the  others  plead  to  issue,  the  issue  shall  not  be 
tried  till  the  plea  in  abatement  is  determined.     Kit  239.  a. 

Though  the  plea  to  issue  was  first  taken.     Ibid. 

If  the  defendant  demurs  to  part  of  the  declaration,  and  takes  issue 
to  other  part,  there  shall  be  judgment  on  the  demurrer  before  the 
issue  is  tried,  regularly;  though  the  court  may  do  otherwise  at 
discretion.     Co.  Lit.  72.  a.     Latch.  4.     I  Leo.  82. 

If,  a  plea  in  abatement  being  over-ruled,  the  defendant  pleads  not 
guilty^  the  whole  record  must  be  entered^  otherwise  it  will  be 
irregular.     R.  Carth.  499. 

So,  if  a  new  trial  is  granted,  and  the  record  is  on  a  new  roll  in  ft 
subsequent  term.     Ibid. 

But,  in  an  information  for  counterfeiting  receipts,  and  by  them 
receiving  hioney  out  of  the  Exchequer,  if  the  defendant  traverses  the 
counterfeiting,  and  pleads  to  the  residue,  whereon  there  is  a  demurrer^ 
the  court  will  try  the  issue  first.    (Com.  109.) 

Where  separate  actions  are  brought  against  different  individuals  for  injur- 
rious  acts  arising  out  of  the  same  transaction,  in  one  of  which  a  demurrer  has 
been  joined,  in  the  others  issues  in  fact,  and  the  important  question  upon 
which  all  turn,  'is  that  raised  by  the  demurrer,  the  trial  in  the  latter  wiU  be 
postponed  until  the  demurrer  has  been  determined.  13  East,  27. 

(R  15.)  When  it  may  be  waived. 

If  several  issUes  are  joined  and  brought  to  trial,  yet  the  king  by  his^ 
prerogative   (where  the  king  is  concerned)   may  waive  any  issue. 

1  BuL  197. 

So,  after  evidence  ^ven  to  any  of  the  issues,  on  which  the  jury 
are  ready  at  the  bar  to  deliver  their  verdict,  the  attorney-general  for 
the  king  may  waive  any  issue  whereon  no  evidence  haa  been  given. 
E.  1  Bui.  197. 

So^ 
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So^  after  notice  of  trial,  the  king  may  watre  the  trial  without  pay-  ' 
ment  of  costs.     1  Sal.  198. 

Otherwise,  the  prosecutor.     1  Sal.  19S. 

But,  if  evidence  is  given  on  the  issue,  the  attorney-general  cannot 
waive  it,  when  the  jury  is  at  the  bar  to  deliver  their  verdict.     1  Bui. 

197. 

So,  after  verdict  pronounced,  the  king  cannot  waive  part  of  the 
issues,  and  take  a  verdict  for  the  residue.     Ibid. 

(R  16.)  When  the  trial  deferred. 

So,  for  cause,  the  court  may  put  off  the  trial  on  payment  of  costs^ 
after  notice  of  trial  given :  as,  if  a  material  witness  is  bevond  sea. 

The  absence  of  witnesses  is  no  ground  for  fiutting  off  the  tnal,  where  trial 
might  have  been  had  before  their  departure,  but  for  unnecessary  delay.  1  B. 
&  P.  33.  Nor  where  their  testimony  is  to  establish  an  odious  defence.  Id. 
454.  Nor  where  the  case  is  suspicious,  and  they  are  foreigners  resident 
abroad,  and  not  likely  to  come  over.  3  Burr.  1513.  1  Blk.  510.  Lofft  653. 
769.  But  the  fact  of  their  departure  before  action  brought  is  no  objection. 
Lofil.329. 

That  a  commisnon  to  examine  witnesses  may  be  procured,  b  no  ground 
for  putting  off  the  trial  where  an  opportunity  to  procure  it  has  been  once  lost 
by  neglect.     1  B.  &  P.  210. 

The  trial  in  action  against  a  banker  for  money  paid  in,  was  postponed  until 
an  indictment  agidnst  the  plaintiff  for  a  theft  had  been  tried,  on  a  surmise 
that  it  was  the  produce  of  the  felony.   4  Taunt.  825. 

If  there  has  been  any  delay  in  the  interval  between  the  first  process  issuing 
against  a  defendant,  and  the  filing  of  the  information  against  him^  and  during 
tiiat  interval  he  has  gone  abroad  on  his  duty,  as  well  as  some  of  his  witnesses, 
the  court  will  postpone  the  trial  on  motion.    2  Price  116. 

But  in  Bucn  case,  if  the  costs  are  not  paid,  the  plaintiff  may  proceed 
to  trial,  and  not  have  an  attachment.     1  Sal.  83. 

So,  a  trial  shall  not  be  put  off  where  the  plaintiff  is  administrator^ 
because  a  suit  for  administration  in  the  ecclesiastical  court  is  not  de- 
termined.    Sal.  646. 

But  trial,  on  collateral  issues,  though  in  capital  cases,  shall  not  be  put  o% 
unless  the  defendant  make  oath  of  the  truth  of  his  plea.     1  Bl.  4.  512. 

If  one  moves  to  put  off  trial  on  the  day  of  trial,  notice  must  be  given  of  the 
motion,  and  also  copies  of  the  affidavits  to  be  produced.  Edwards  v.  Vesey» 
T.  8G.2.  B.R.U.128. 

.  The  court  will  not  put  off  a  trial  till  a  third  person  is  compelled  in  equi^ 
1U0  produce  a  deed,  unless  there  appears  collusion  with  plaintiff,  and  affidavit 
is  made  that  defendant  cannot  go  to  trial  safely  without  it.  Anon.  T.  10  & 
11  G.  2.    B.  R.H.390. 

The  court  will  not  make  a  rule  on  a  plaintiff  who  brings  an  action  on  a 
bond,  to  allow  an  officer  of  the  stamp-ciuties  to  inspect  it,  on  suspicion  of  its 
having  been  forged.  Chetwind  v.  Mamell,  C.  P.  £•  38  Geo.  3.  1  Bos.  & 
Pull.  Rep.  271. 

If  plaintiff  does  not  go  on  to  trial  according  to  notice,  the  court  will  not 
stay  proceedings  till  be  has  paid  costs,  though  he  is  necessitous  and 
absconds,  in  any  case  but  ejectment.  Wareing  v.  Potter,  T.  10  te  11  G.  2. 
Andr.  17. 

If,  previous  to  a  trial,  libels  have  been  dispersed  by  one  of  the  parties  to 
influence  the  Jury  and  witnesses,  it  may  be  put  off;  but  the  court  will  not 
afterwards  put  it  off  till  the  libellers  (printers  and  bookaelleni)  have  been  tried 
on  an  information.    Rex  v.  Gray,  H.  31  G.  2.  1  B.  M.  510. 

To 
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To  put  off  trial  for  absence  of  witness,  when  there  is  any  suspicion,  it  must 
be  made  appear  that  the  witness  is  material,  that  the  party  applying  has  beei> 
guilty  of  no  neglect,  and  that  there  is  reasonable  expectation  of  oeing  able  to 
procure  their  attendance  at  the  future  time  prayed.  Rex  v.  D'Eon,  T.  4  G.  3. 
3B.M.  1513. 

And  where  a  witness  will  be  absent  for  a  long  time,  as  18  months,  a  special 
case  is  requisite  to  put  off  a  trial  for  want  of  his  evidence.     1  Bl.  436. 

But  a  trial  may  be  put  off  till  a  commission  shall  go  to  examine  a  material 
witness,  who  is  out  of  England,  and  refuses  to  attend  the  trial.  1  Bl.  512. 

"  And,  if  a  party  refuse  to  consent  to  the  examination  of  a  witness  to  an 
essential  fact  by  commission,  when  his  presenQe  cannot  be  compelled,  or  to- 
admit  the  fiict,  the  court  will  assist  the  other  party  by  putting  off  the 
trial.  Doug.  419. 
Motion  to  put  off  trial  must  be  two  days  before  trial.  Barnes,  437,  438. 
And  it  cannot  be  made  on  the  last  day  of  term,  or  so  late  as  not  to  leave 
sufficient  time  for  shewing  cause  therein.    3  Taunt.  315. 

If  the  materialness  of  witness  did  not  appear  sooner|  trial  may  be  put  off 
after  the  cause  called.    Barnes,  452. 

The  application  to  put  off  the  trial  on  the  absence  of  a  material  witness 
may  be  made  as  well  on  the  affidavit  of  a  third  person  as  on  that  of  the  party 
himself.    Barnes,  448.    Semb.  cont.  Id.  437. 

Affidavit  for  new  trial  must  be  positive  as  to  witnesses  being  material; 
it  must  add  that  party  cannot  safely  proceed  without ;  but  to  that,  belief  ia 
sufficient.    Ibid. 

On  affidavits  that  a  material  witness  is  not  expected  till  such  a  time,  trial 
may  be  put  off  till  term  after  that  time.    Barnes,  440. 

lif  witness  leaves  town  after  notice  of  trial,  it  shall  not  be  put  off.  Barnes^ 
442. 

In  action  for  words,  general  affidavit  of  absence  of  witnesses  is  sufficient. 
Barnes,  44^2. 
Affidavits  sworn  before  a  vice-consul  abroad  may  be.  read.  Barnes,  466. 
The  court  will  not  receive  the  affidavit  of  an  attorney's  clerk  to  put  off  a 
trial,  unless  it  be  stated  that  the  clerk  was  particularly  acquainted  with  the 
circumstances  of  the  cause,  and  had  the  management  of  it.  Sullivan  r. 
MagiU,  C.  P.  E.  31  Geo.  3.     1  H.  Bl.  637. 

A  criminal '  information  having  been  granted  against  the  defendant,  he, 
before  the  trial  at  tuH  prit»,  distributed  hand-bills  m  the  assise  term.  Vindi- 
cating his  own  conduct  and  reflecting  on  the  prosecutors ;  this  matter  beinff 
disclosed  to  the  Judge  at  nisi  prius  by  an  affidavit,  was  held  a  sufficient  ground 
lo  put  off  the  trial.     Rex  v.  JoUiffe,  T.  31  Geo.  3.   4  T.  R.  285. 

Motion  for  putting  off  the  trial,  cannot  be  made  at  nisi  prius  when  it  might 
have  been  maae  in  Bank.    C.  B.  East.  49  Geo.  3.     1  Taunt.  565. 

The  trial  shall  not  be  put  off  by  consent  at  nisi  prius.  C.  B.  Mich.  50 
Geo.  3.    2  Taunt.  221. 

An  affidavit  by  an  attorney's  clerk  to  put  off  the  trial,  must  state  that  he 
managed,  and  was  particularly  acquunted  with  all  the  circumstances  of  the 
cause.     1  H.  B.  637. 

•         •  •  , 

(R.  17.)  When  there  shall  be  a  new  trial. 

New  trials  were  granted  before  1655.  This  appears  from  Slade's  case,. 
Style  138.  and  from  Wood  v.  Gunston,  Jdlyle  466.  It  cannot  be  traced  hr 
back,  because  old  reports  give  no  account  of  determinations  on  motions* 
1  B.  M.  390. 

And  trials  by  jury,  in  crrii  causes^  eovld  not  subsist  now  without  a  power 
aomewhere  to  grant  new  trials.  D*  'per  Lord  Mansfield.  Bright  v*  Eyoon, 
T.30<t31  G.2.  1&M.390. 

Aa 
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'An  application  for  a  new  trial  is  to  the  discretion  of  the  court,  who  will 
exercise  it  in  such  a  manner  as  will  best  answer  the  ends  of  justice.  If  they 
«ee  that  those  ends  have  been  fulfilled,  they  will  not  grant  a  new  trial  upon  a 
technical  objection,  such  as  a  misdirection  of  the  judge.  2  T.  R.  4.  4  Lofit. 
521. 

The  rule  reladve  to  the  granting  of  new  trials  is  this  :  it  must  clearly  and 
manifestly  appear,  that  the  juqr  hare  g^iven  their  verdict  under  a  misconcep- 
tion of  the  law,  or  have  given  it  beireving  what  they  ought  to  have  disbe- 
lieved, or  disbelieving  what  thev  ought  to  have  believed.  The  rule  of  law 
which  ought  to  govern  a  particular  case  can  alwavs  be  ascertained  :  the  state 
of  &cts  is  frequently  doubtful,  when  it  is  peculiarly  the  province  of  the  jury  to 
decide  the  question  ;  and  wherever  there  is  room  to  doubt,  the  court  will  not 
grant  a  new  trial,  because  the  inclination  of  their  opinion  is  at  variance  with 
Uie  verdict  of  the  jury.  The  opposition,  then,  is  merely  opinion  against  opi- 
nion,, hypothesis  opposing  hypothesis ;  not  truth  and  certainty,  and  manifest 
falsehood  and  error.     4  M.  &  S.  192. 

On  applying  for  a  new  trial,  the  only  question  is,  whether,  imder  all  the 
-circumstances,  the  verdict  be  or  be  not  according  to  Justice,  without  r^ard- 
ing  any  slip  which  the  judge  may  have  made  in  his  du-ection.  5  T«  R.  425. 
tofit  521. 

A  neve  trial  will  be  refused,  unless  the  objection  on  which,  8ic  either 
was  or  could  .not  have  been  made  at  the  trial.  2  T.  R.  113.  713.  3  T..R.  8. 
1  Taunt.  12.   2  Taunt.  55.  Id.  217.  n.  (a). 

Where  the  question  is  involved  in  great  doubt  and  obscurity,  is  of  great 
value,  and  binds  the  right  for  ever,  the  court  will  grant  a  new  trial ;  where,  in 
■an  ordinary  case,  they  would  refuse  it.    3  Taunt.  91.        . 

But  value  and  importance  are  not  alone  grounds  for  granting  a  new  trial, 
though  they  frequently  weigh  in  granting  a  rule  nut.     2  T.  R.  113. 

A  new  trial  may  be  grant^  as  to  one  of  several  issues.  6  T.  R. 
626. 

If  r^;ular  notice  of  trial  was  iiot  given^  the  verdict  shall  be 
discharged  upon  motidn  and  a  new  trial  granted.     Pr.  Reg.  248. 

Asy  if  notice  was  not  given  to  the  defendant  himself,  his  attoiiiey, 
or  solicitor,  eight  days  exclusive,  if  the  trial  be  in  London  or  Middle- 
sex, or  within  30  or  40  miles  distance.     Pr.  R^.  388,  389* 

If  there  was  not  14  days'  notice^  where  the  party  is  at  the  distance 
of  40  miles  or  more.     Pr.  Reg.  389.   Mod.  CL  18. 

The  40  miles  from  London,  to  entitle  to  14  da^s*  notice  of  trial,  shall  be 
computed  and  not  measured  miles.  Bates  v.  Pettipher,  M.  7  G.  2.  Str.  954. 
Otoood  V.  Lyon,  M.  18  6.  2.    Str.  1216. 

.  if  there  was  not  a  term's  notice,  where  the  issue  was  joined  a  year 
before.  Pr.  Reg.  d87«  1  Sid.  84. — ^viz.  if  4  terms  have  past  without 
proceeding,  since  the  term  in  which  the  issue  was  joined.  Mod.  Ca« 
18.     Sal.  645,  650. 

And  to  make  a  term's  notice,  it  ought  to  be  given  regularly  in  the 
prior  term  sederUe  atria.    Mod.  Ga.  18.  58. 

So  a  proceeding  in  the  vacation  after  the  fourth  tenn,  by  taking 
out  a  venire  JaciaSf  &c.  tested  the -last  day  of  the  term,  is  not  suffi- 
dent,  though  it  be  in  law  an  act  within  the  term.  R.  Mod.  Ca.  57* 
Sal.  457.  650. 

But  a  term's  notice  is  not  necessary,  for  the  usual  notice  is  suffix 
cient,  where  the  delay  for  a  year  after  issue  joined  was  by  an  injunc* 
tion  out  of  the  court  of  chancery  served  at  the  suit  of  the  defendant. 
R.  1  Sid.  92. 

Or, 
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Or,  by  the  defendant's  claiming  privilege  of  parliament.  R.  1 
Sid.  92. 

So,  it  is  not  necessary  where  the  defendant  gives  notice  of  trial  by 
proviso.    Dub.  1  Sid.  34. 

Nor,  where  there  was  notice  of  trial  (though  countermanded),  or 
any  proceeding  by  the  plaintiff,  within  the  year.  R.  Mod.  Ca. 
18.  58. 

Nor,  where  the  proceedings  have  not  ceased  for  a  year,  exclusive 
of  the  term  in  which  issue  was  joined.     Mod.  Ca.  18.  56. 

So,  14  days'  notice  is  not  necessary,  where  there  are  not  14  days 
between  the  term  and  assizes.     Mod.  Ca.  18. 

So^  a  new  trial  shall  be  granted,  if  the  judge  certifies  the  verdict  to 
be  contrary  to  the  evidence.    2  Mod.  199* 

If  judge  certifies  weight  of  evidence  contrary  to  verdict,  new  trial  granted. 
Barnes,  439. 

A  verdict  against  evidence  will  not  be  set  aside,  and  a  new  trial  granted, 
where  the  damages  do  not  exceed  5^.    1  Taunt.  495. ;  and  see  2  Blk.  85 1 . 

In  assumpsit  by  an  executor  for  goods  sold  and  delivered,  the  delivery  was 
proved  by  one  witness,  but  he  also  swore  that  he  was  partner  with  the  de- 
ceased, notwithstanding,  from  a  paper  written  by  himself,  the  debt  appeared 
to  have  been  due  only  to  the  deceased ;  the  Jury  found  a  verdict  for  the  plaintiif 
for  8/.  14«.  and  notwithstanding  the  smallness  of  the  debt,  a  new  trial  was 
granted.  1  Smith,  409. 

If  the  best  evidence  is  not  produced  by  him  for  whom  the  verdict  is,  as 
only  a  copy  of  bishop's  institution  book  to  prove  presentation  by  the  patron 
in  ^tiare  itnpedU ;  for  the  presentation  or  the  institution  book  itself  mieht  have 
been  produced.  But,  N.  B.  in  quare  hnpedit  security  must  be  given  for  costs 
and  profits  of  living,  if  second  verdict  for  the  same  party.  Tdiard  v.  Sheb- 
beare,  M.  8  G.  3.    2Wila.366. 

If  a  verdict  is  founded  on  a  note,  which  is  manifesdy  obtained  by  fraud, 
whereas  the  jury  only  considered  the  qu^tion  of  forgery,  the  court  will  set  it 
aside,  and  grant  new  trial.  Bright  v.  Eynon,  T.  30  &  31  6.  2.  1  B.M. 
390. 

A  new  trial  will  not  be  granted  because  another  jury  in  a  cause  nearly 
similar  give  a  different  verdict.    2  Blk.  802. 

Or,  if  he  allowed  what  was  not,  or  denied  what  was,  good  evi* 
dence.     Mod.  Ca.  307.  242. 

Replevin  for  taking  cattle ;  avowry,  damage-feasant ;  plea,  right  of  com- 
mon ;  replication,  a  custom  to  inclose,  and  the  lands  unindosed  free  from  his 
conunon,  and  the  lands  inclosed  free  from  the  common  of  others  ;  if  it  is 
proved  at  the  trial,  that  the  inclosed  lands  are  free  from  common,  (though 
It  is  said  by  some  witnesses,  that  if  one  acre  is  left  uninclosed,  he  has  a  right 
to  common  on  the  other  s  uninclosed  lands),  if  the  judge  says  the  custom 
being  entire  is  not  proved,  and  jury  finds  in  consequence  for  plaintiff, 
there  shall  be  new  trial  for  the  misdirection.  How  v.  Strode,  M.  6  G.  3. 
2  Wils.  269. 

If  sheriff  on  inquiry  has  admitted  improper  evidence,  whereby  damages 
lessened,  court  will  order  new  trial.    Barnes,  448. 

If  defendant  in  an  action  for  a  seizure  nne  aliqua  probabUi  causa^  is  not 
permitted  to  give  evidence  that  there  was  a  probable  cause.  Bill  v.  Robinson, 
M.  1719.Bunb.49. 

If  on  an  issue  directed  to  try  a  modtu  for  five  closes,  it  appears  that  the  * 
tnodui  extends  to  two  closes  more,  (for  the  same  sum,)  and  the  judge  there- 
upon directs  the  jury  to  find  for  plaintiff,  against  the  modus ;  a  new  trial 
shall  be  granted.    Taylor  v.  Walker,  F.  1729.  Bunb,  267. 

Anon/Niit 
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A  nonsuit  will  not  be  set  aside,  on  the  ground  that  the  case 
%hould  have  been  left  to  the  jury,  unless  that  was  requested  at  the  trial. 
1  Taunt.  JO. 

A  new  trial  will  not  be  granted  for  the  improper  rejection  of  a  witness 
which,  in  the  event,  proved  unimportant.    3  East,  451. 

An  application  for  a  new  trial,  because  evidence  was  improperly  admitted, 
will  be  refused,  where  the  other  evidence  adduced  was  sufficient  to  warrant 
the  verdict.     1  Taunt.  12. 

If,  on  the  judge  stating  his  opinion  to  the  iury,  the  plaiutifiT  elects  to  be 
nonsuited,  he  cannot  demand  a  new  trial,  on  the  ground  that  the  direction 
was  erroneous.    3  Taunt.  229. 

Where  a  verdict  is  consonant  to  the  equity  of  the  case,  a  new  trial  will  not 
be  granted  on  a  point  of  law  which  was  not  reserved.     1  B.  &  F.  338. 

No  motion  for  a  new  trial  on  a  point  abandoned  at  the  triaL  6  Taunt. 
336. 

Tfthe  partjr  was  disappointed  of  evidence  by  sickness,  or  other 
accident,  without  his  default     Mod.  Ca.  22. 

On  the  trial  of  a  traverse  6i  an  inquisition  of  lunacy,  if  the  defendant  is  not 
well,  and  cannot  attend  the  trial,  a  new  trial  shall  be  granted.  Bex  v. 
Roberts,  P.  17  G.  2.  Str.  1 208. 

If  the  merits  have  not  been  tried,  because  plaintiff  could  not  give  material 
matter  in  evidence  on  the  issue  joined,  and  therefore  a  verdict  against  him, 
the  court  will  set  it  aside,  though  it  was  right  on  the  evidence  given,  and  order 
new  trial  on  pavment  of  costs.  Dayrolles  v.  Howard,  P.  3  G.  3.  3  B.  M. 
1385. 

A  new  trial  was  granted,  although  there  was  evidence  on  both  sides, 
because  ailt  the  witnesses  subscribing  to  a  release  were  not  called  and  ex- 
amined.   3Wils.38. 

If  a  plaintiff  is  nonsuited  through  the  mistake  of  his  witness  in  a  material 
circumstance,  a  new  trial  ou^ht  to  be  ^nted.   2  Anst.  516. 

Where  the  facts  upon  which  the  witnesses  themselves  founded  their  testi- 
mony are  fidsifisd  by  affidavit^  a  new  trial  will  be  granted.  1  B.  &  P.  427. 

In  an  action  on  a  policy  where  the  defendant  by  the  mistake  of  his  witness 
failed  in  producing  the  necessary  document  from  the  Admiralty  for  proving  a 
breach  of  the  convoy  act,  the  court  granted  a  new  trial  in  order  to  let  him  into 
diis  defence,  after  verdict  found  for  the  plaintiff  on  the  merits.  2  Marshall, 
265. 

Discovery  of  new  evidence  by  the  attorney  of  an  executor  defendant  (then 
absent  from  England)  though  in  the  actual  custody  of  the  attorney  himself, 
yet  not  known  by  him  so  to  be,  is  a  ground  for  a  new  trial.  2  Blk.  955. 
Loflt  160. 

Where  a  cause  is  undefended  through  the  attorney's  neglect  to  deliver  a 
brief,  a  new  trial  will  be  granted,  and  the  attorney  compelled  to  pay  all  cost 
as  between  attorney  and  client.    3  Taunt.  484. 

A  new  trial  will  not  be  granted  because  the  counsel  thought  it  prudent  to 
omit  evidence  which  they  had  in  their  briefs.  2  Blk.  802. 

Or  the  witnesses  or  counsel  were  absent  by  surprise.     Sal.  045. 

Where  jud^ent,  though  regular,  has  been  obtained  by  surprise,  the 
court  will  set  it  aside ;  but  not,  where  r^lar,  aud  no  surprise.  Lockwood 
V.  Beaumont,  M.  9.  G.  2.    B.  R.  H.  157. 

If  a  verdict  is  obtained  by  a  trick  contrary  to  conscience,  though  strictly 
regular,  the  court  will  set  it  aside,  and  make  the  party  pay  costs,  and  order 
new  trial ;  as  if  plaintiff  refuses  to  produce  a  note  he  had  received  in  pay- 
ment, and  which  was  not  paid  by  his  own  nc^l^nce,  because  defendant 
had  not  given  him  notice  to  produce  jt.  Anderson  v.  Geonre.  P.  30  G.  2. 
1  B.  M.  352.  ® 

If 
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If  there  is  reason  to  suspect  a  verdict  to  ha?e  been  obtained  by  perjury, 
the  court  will  grant  iL    Fabrilius  v.  Cook,  M.  6  G.  3.    3  B.  M.  1771. 

If  a  juror  declared  a  design  to  give  a  verdict  for  one  of  the 
parties  before  the  trial,     Sal.  6^5. 

Because  the  jury  tossed  up,  whether  3002.  or  5001.  damages.  Mellish  v. 
Arnold,  M.  1 7 1 9.     Buab.  51. 

Because  the  jury  drew  lots,  whether  to  find  for  plaintiff  or  defendant, 
though  it  'happen  according  to  evidence,  and  the  judge's  opinion.  Hale  v. 
Cove,  M.  1 2  G.  Str.  642. 

If  a  juror  challenged,  be  sworn  on  the  tales  by  another  name.  Parker  v. 
Thoroton,  M.  12  G.    Str.  640.     2  Ld.  Raym.  1410. 

But  a  verdict  whether  in  a  criminal  or  civil  case  will  not  be  set  aside, 
because  (me  of  the  jury  was  not  the  party  intended.  12  Easi;,  229.  Anon. 
Id.  2312. 

The  attorney  for  the  defendant  being  under-sberifi^  and  having  summoned 
the  juiT»  is  no  ground  for  a  new  trial  after  a  verdict  for  the  defendant,  in  a 
ease  of  contradictory  evidence.     1  Smith,  304. 

Where,  in  a  qui  tarn  action  for  usury,  the  principal  witness,  the  borrower, 
had  distributed  a  printed  memoir,  containing  a  statement  of  the  case,  which 
was  only  in  effect  what  he  proved,  and  it  did  not  appear  to  have  been  seen  by 
the  jury,  nor^to  be  calculated  to  influence  them,  held  that  the  discovery  of 
this  circumstance  after  the  trial  was  not  a  sufficient  cause  for  a  new  trial. 
3  Smith  321.  7  East  108.  ' 

Subsequent  declarations  of  the  jury  shall  not  vitiate  a  general  verdict 
l^ven  according  to  the  merits  of  the  case.^    2  Blk.  803. 

The  subsequent  confession  of  a  juryman  to  the  defendant's  attorney,  that 
the  jury  drew  lots  which  six  of  them  should  determine  the  verdict,  not 
otherwise  proved  to  the  courts  13  no  ground  for  a  new  trial     2  Blk.  1299. 

In  case  of  a  verdict  taken  in  the  absence  of  a  party  and  his  solicitor,  the 
court  will,  in  some  instances,  order  a  new  trial  if  reasonable  cause  be  shewn. 
1  Price  201. 

K  on  a  verdict  subject  to  the  opinion  of  the  court  on  a  case  stated,  suffi- 
cient fects  are  not  set  forth^  or  if  on  a  special  verdict  it  is  defectively  found, 
the  court  will  grant  new  trial.  Bond  v.  Seaweil,  M.  6  G.  3.  3  B.  M. 
1773. 

If  the  judee  directs  the  jury  on  a  point  of  law,  and  they  find  a  verdict 
contrary  to  his  direction  ;  or  if  he  directs  them  to  find  specially,  and  they 
£nd «  general  verdict,  there  shall  be  a  new  trial  granted.  Bex  v.  Poole,  P. 
7G,2.    B.  R.  H.23. 

A  new  trial  will  not  be  granted  because  the  judge  difiered  from  the  jury 
as  to  the  preponderance  of  the  evidence,  where  on  a  former  trial  the  verdict 
was  the  same.    3  Taunt.  232. 

The  court  will  order  a  new  trial  on  questions  deciding  important  rights, 
where  the  judge  expressed  an  opinion  on  the  trial  contrary  to  the  verdict, 
although  he  anerwards  report  that  he  was  not  dissatbfied  with  the  finding  of 
the  jury.    1  Price,  278. 

Discovery  since  the  trial  that  witnesses  had  been  suborned  is  a  ground  for 
a  new  trial.    3  Burr.  1771. 

The  coiut  will  not,  after  verdict,  arrest  a  judgment  on  affidavit  that  a  bill 
has  been  found  against  a  witness  indicted  for  perjury,  on  a  material  point  of 
evidence  given  by  him  on  the  trial.  Nor  does  it  seem  that  a  conviction 
would  be  sufficient  ground  for  sending  a  cause  back  to  a  jury  for  reuivestiga- 
don.    2  Price,  3. 

But  there  shall  not  be  a  new  trial  on  account  of  the  absence  of 
a  witness^  whom  the  party  might  have  had  without  his  neglect. 
Mod.  Ca.  22.  Sal.  64^7.  F,  g.  40. 

New 
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New  trial  is  never  granted^  because  evidence,  wnich  might  have  been  pro- 
ducedt  was  not  produced.     Cooke  v.  Berry,  T.  18  G.  2.     1  Wils.  98.  ^ 

Affidavit  that  material  witnesses  were  absent,  is  immaterial  to  obtain  new 
trial.     Barnes^  439. 

It  shaU  not  be  granted,  where  the  party  might  have  had  the  evidence 
on  first  trial*    Price  v.  Brown.  H.  12  G.    Str.  69L 

If  a  plaintiff  recovers  upon  a  contract,  which  though  illegal,  in  fact  is  l^al 
upon  uie  hct  of  it,  from  the  defendant  having  neglected  at  the  trial  to 
prove  the  circumstances  which  rendered  it  illegal^  the  court  will  not  grant 
a  new  trial  to  let  in  such  proof.     1  T.  R.  84. 

After  a  verdict  for  the  plaintiff,  in  an  action  for  negligence,  a  new  trial 
will  not  be  granted  on  the  ground,  that  the  accident  probably  resulted  in 
part  from  the  plaintiff's  own  negligence.    3  Taunt.  1 . 

Nor  after  two  verdicts  for  the  same  party^  without  proof  of  prac- 
tice.   Mod.  Ca.  22. 

It  may  be  granted  for  excessive  damages,  but  not  a  third  trial.  Chambers 
V.  Robinson,  H.  12  G.  Str.  691.  Note,  This  case  was  denied  to  be  law 
by  Pratt  C.  J.    Beardmore  v.  Carrincton,  P.  4  G.  3.    2  Wils.  244. 

Where  there  are  two  contrary  verdicts,  and  the  latter  is  satisfactory  to  the 
court,  the  losing  party  is  not  entitled  by  rule  or  practice  to  a  third  trial. 
2  Blk.  963. 
'   A  new  trial  may  be  granted  after  two  concurring  verdicts.    4  Burr.  2108. 

Nor  upon  an  indictment  or  information,  where  the  defendant  is 
Acquitted,  though  contrary  to  the  direction  of  the  judge,  without 
proof  of  practice.     Sho.  336.     Sal.  646.     1  Lev.  9.     1  Sid.  153. 

New  tnal  shall  not  be  granted,  if  defendant  is  acquitted  on  indictment 
for  not  repairing  highway.    Rex  v.  Silverton,  P.  24  G.  2.     1  Wils.  298. 

The  rule  that  a  new  trial  will  not  be  granted  in  a  criminal  case  where  the 
defendant  has  been  acquitted,  (4  Burr.  2257.  Loffl.  391.)  admits  no  excep- 
tions ;  it  applies,  therefore,  to  the  case  of  an  indictment  for  a  nuisance. 
4  M.  &  S.  337. 

New  trial  may  be  granted  in  a  criminal  case,  on  report  of  the  Judge  and 
affidavits  of  the  jury,  that  the  verdict  astdnst  the  defendant  was  taken  con- 
trary to  their  meaning,  and  to  the  judge  s  directions  in  point  of  law.  Rex  v. 
Simmons,  T.  25  &  26  G.  2.    1  WUs.  329. 

^  A  new  trialy  after  conviction,  may  be  granted,  unless  where  the  crime  is 
higher  than  a  misdemeanor.     6  T.  R.  61 9. 

After  a  conviction  of  an  offence  less  than  felony,  the  court  of  king's  bench 
Mrill»  in  its  discretion,  grant  a  new  trial  whenever  it  is  manifestiy  conducive 
to  the  ends  of  Justice.  In  strictness,  the  defendant  should  apply  within  the 
time  limited  in  civil  cases ;  but  for  the  attainment  of  substantial  Justice,  the 
court  will  interpose  after  the  regular  time  has  elapsed.     1  East,  143. 

Where  an  indictment  against  several,  unless  for  a  crime  higher  than  a 
flMdemeanor,  some  are  acquitted,  the  others  found  guilty,  a  new  trial  as  to 
those  conricted  may  be  granted.  And  it  seems  that  the  entry  on  the  record 
maj  be  either,  1.  Altering  the  first  veiivre  by  striking  out  the  names  of  those 
defendants  who  were  convicted,  add  then  awarding  a  second  venire  to  try 
them ;  or  2.  By  stating,  that  the  verdict  against  these  was  improperly  given, 
and  then  to  award  a  new  trial  so  far  as  respects  them.     6  T.  K.  619. 

I^  in  a  criminal  proceeding,  some  evidence  be  adduced  which  should  have 
been  excluded,  and  a  verdict  pass  agunst  the  defendant,  a  new  trial  will  be 
granted ;  since  there  are  no  means  of  ascertaining  whether  the  other  portion 
of  evidence  alone  w^hed  with  the  Jury,  or  whether  they  were  not  influenced 
by  that  improperly  adduced.    4  M.  &  S.  532. 

Nor  where  the  action  is  rigorous,  as  for  not  taking  care  ol  his 
fire,  &c.     Sal.  6i4.  Q^B.  6SS.     R.  5  Mod.  88. 
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A  new  trial  will  not  be  ^nted  in  a  hard  case.    3  Burr.  1306. 

Although  a  verdict  is  a^inst  evidence,  yet  if  the  action  was  frivolous  and 
vexatious,  and  the  real  damage  small,  the  court  will  not  grant  new  trial ; 
which  should  be  to  attain  real  justice,  not  to  gratify  litigious  passions  on 
every  point  of  summumjus.  Macrow  v.  Hull,  M.  30  G.  2.  1  B.  M.  11. 
Farewell  v.  Chaffey,  M.  30  G.  2.  1  B.  M.  3.  Burton  v.  Thompson,  M.  32 
G.  2.    2B.M.  664. 

On  a  hard  case  on  qui  tarn,  where  officers  of  revenue  will  not  ytoweeate, 
the  court  will  not  grant  new  trial,  though  verdict  against  evidence  am  judge  a 
direction.    Barnes,  435. 

No  new  trial  in  a  qui  tam  after  verdict  for  defendant,  thoush  against  the 
judge  s  directions.  Seymour  v.  Day,  P.  4  G.  2.  Str.  899.  Jervois  v.  Hall, 
P.  16  G.  2.    1  Wils.  17.    Barnes,  466. 

New  trial  is  never  granted  on  penal  statute,  if  verdict  for  defendant,  if  no 
misbehaviour  appears  in  him.    Mattison  v.  Allanson,  M.  19  G.  2.    Str.  1238. 

After  a  verdict  for  defendant  in  a  penal  action,  a  new  trial  shall  never  be 
granted.    3  Wils.  59. 

In  a  penal  action,  where  the  jury  having  had  the  case  (airly  stated  to  them, 
find  a  verdict  for  the  defendant,  however  mistaken,  the  court  will  not  grant 
a  new  trial.  Secus,  where  they  have  been  misdirected.  4  T.  R.  753. 
5  T.  R.  19. 

A  verdict  for  the  defendant  in  a  penal  action  will  not  be  set  aside  because 
against  evidence.    10  East,  268. 

It  may  be  granted  on  an  information  of  seizure  for  fraudulent  exportation, 
where  verdict  is  for  defendant,  where  noUiing  is  forfeited  but  the  goods. 
Robinson  v.  I^uesne,  T.  1728.     Bunb.  253. 

If  master  brings  trespass  vi  et  armis  for  taking  his  apprentices,  and  it  ap* 
pears  that  the  apprentices  being  imprisoned  by  their  master  in  a  lock-up- 
house  of  A.  and  tearing  to  be  som  to  Guinea,  complain  to  quarter-sessions, 
who  discharge  them ;  and  W.  a  sea  lieutenant  agrees  with  them  to  serve, 
gives  A.  money  to  keep  them  ttiat  night,  and  next  morning  sends  press-gang 
with  a  note  to  A.  to  deliver  them,  which  he  does,  taking  a  receipt ;  and  on 
trial  all  the  defendants  (the  Justices  and  W.)  are  found  not  guilty ;  although 
W.  ou^ht  to  have  been  found  guilty  on  the  evidence,  yet  as  he  appeared  to 
act  with  good  intention,  the  court  will  not  grant  new  trial.  Reavelyv. 
Mainwaring^,  H.  2  6.  3.    3  B.  M.  1306. 

In  an  action  for  a  malicious  prosecution,  the  court  refused  to  set  aside  a 
verdict  for  the  defendant,  though  against  evidence.    Cowp.  37. 

Nor  after  an  indictment  for  a  coital  offence.     Vide  supra. 

Or  for  perjury^  tliough  the  witnesses  were  absent  by  practice* 

1  Sid.  U9,  153.  . 

Or  in  quo  warranto/  where  the   defendant  is  acquitted.    Dub* 

2  Mod.  Ca.  207. 

If  on  information  qito  warranto^  where  there  are  many  issues,  the  jury  find 
a  general  verdict  for  the  king,  and  the  judge  reports  that  two  of  the  issues 
were  found  against  evidence,  a  new  trial  shall  be  granted ;  there  should  be 
a  separate  verdict  upon  each  issue.  Hex  v.  Gockerell,  T.  11  &  12  G.  2. 
Andr.  260. 

On  an  tnfonkiation  in  the  nature  of  quo  warranto,  verdict  for  defendant,  the 
judge  certified  it  was  against  evidence.  Motion  for  new  trial;  but  the  12 
judges  equally  divided,  and  no  new  trial  could  be  granted.  Rex  v.  Bennetr 
T.4G.    Str.  101. 

In  quo  warranto^  to  which  defendant  pleads  an  election  under  the  nomina*- 
tions  of  B.  and  A.  bailiflb,  it  is  no  cause  for  a  new  trial,  that  the  judge  directed 
a  jud^ent  of  oMter  in  quo  warranto  against  B.  and  A.  for  acting  as  bailifi ; 
especially  if  judgment  of  ouster  must  have  been  judgment  of  ouster  against 
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defendant,  though  this  issue  had  not  been  against  him.  Rex  v.  Kebden,  P. 
12  6.2.    Andr.388. 

A  new  trial  will  be  granted  in  an  information  in  nature  of  qtw  warranto^ 
after  verdict  For  prosecutor.    4  Burr.  2135. 

An  information  in  the  nature  of  auo  warranto,  is  now  considered  merely  a 
civil  proceeding  ;  therefore  a  new  tnal  therein  may  be  granted  after  venuct 
for  the  defendant.    2  T.  IL  484.  ^ 

It  shall  not  be  in  on  inferior  court.     Sal.  650. 

An  inferior  oourt  cannot  grant  a  new  trial.    Doug.  380. 

Nor  shall  be  for  want  of  notice,  if  the  defendant  made  a 
defence.    Sal.  646. 

Nor  shall  be,  where  the  verdict  is  with  the  right.     Sal.  644. 

646.647. 

Verdict  shall  not  be  set  aside  fer  smallness  of  damages,  though  it  may  for 
eieeisive  damages.  Hayward  v.  Newton,  M.  6  G.  2.  Str.  940.  Barker  v. 
Bme^  T.  9  G.  2.    Str.  1051.    R  R.  H.  279.    Barnes,  445. 

But  inquisition  was  set  aside,  and  new  inquiry  granted,  fer  smallness  of 
damages.   Tutton  v.  Andrews,  T.  14  &  15  G.  2.    Barnes,  448. 

And  in  such  case  it  may  be  granted^  though  a  special  verdict  has 
been  signed  by  the  counsel  on  both  sides.  Namink  v.  Farwell,  M.  1719^ 
fiuiib.51. 

If  the  demand  is  certain,  court  will  set  aside  damages  if  too  small,  not 
where  uncertain.    Barnes,  455. 

The  court  will  not  grant  new  trial  for  excessive  damages,  where  tliey  de- 
pend on  circumstances  solely  under  the  cognizance  of  ajury,  and  fit  for  their 
decision;  as  for  criminal  conversation  with  plaintiffs  wife.  Wilford  v. 
Berkeley,  T.  31  G.  2.  1  B.  M.  609. 

N.  B.  This  rule  is  not  here  extended  to  torts  in  general,  though  so  quoted 
by  Lord  Camden,  in  Bc»rdmore  v.  Carrington,  2  Wus.  244. 

New  trial  wur  never  granted  for  excessive  damages  in  torts,  yet  it  might, 
if  damages  such  as  all  mankind  would  exclaim  at,  at  first  blush.  D.  per  Lord 
Camden.  Huckle  v.  Money,  M.  4  G.  3.  Beardmore  v.  Carrington,  P.  4  G.  3. 
2  Wils.  205, 244. 

The'Court  will  not  even  grant  a  rule  to  shew  cause  for  new  trial  for  ex* 
cessive  damages,  if  the  iudge  who  tried  it  says,  though  he  thinks  the  damages 
too  laige,  yet  he  is  not  dissatisfied  with  the  verdict ;  as  2002.  for  custom-house 
officers  searching  for  prohibited  goods,  and  finding  none,  but  doing  no  damage. 
Bedshaw  v.  Brooke,  P.  9  G.  3.    2  Wils.  405. 

Thouffh  Judge  certifies  damages  excessive,  yet  if  court  think  otherwise, 
they  win  not  gnnt  new  trial.  Thus,  on  action  for  very  malicious  prosecution 
on  which  plamdff  had  been  imprisoned  and  tried  for  felony.  Page  J. 
certified  502.  damages  excessive,  but  the  court  thought  not.  Barnes,  436. 
^  In  trespass,  not  guilty  to  part,  and  justification  to  part,  merits  on  justifica- 
tion for  plaintiff,  and  damages;  on  not  guilty,  no  evidence ;  general  verdict 
noi  set  aside.    Barnes,  154. 

On  two  issues,  general  verdict,  right  as  to  one,  contrary  to  evidence  on  the 
other,  cannot  be  severed,  nor  new  trial  granted.    Barnes,  436. 

If  title  is  in  dispute,  and  verdict  for  defendant,  no  new  trial  unless  revenue 
concerned.    Barnes,  440. 

If  there  is  evidence  on  both  sides,  it  cannot  be  called  a  verdict  against 
evidence ;  and  there  shall  not  be  new  trial,  though  the  Jury  found  against  the 
party  with  whom  the  Judse  thinks  the  weight  of  evidence  lies,  or  for  whom 
he  sums  up.  Ashley  v.  Ashley^  Smith  v.Huggins,  M.  14  G.  2.  Str.  1142. 
Anon.  T.  16  G.  2.    1  Wib.  22. 

In  debt  on  bond,  conditioned  to  pay  to  a  third  person  A.,  if  on  trial  there  is 
evidence  that  A.  declared  there  was  nothing  due  to  him,  there  shall  not  be  a 
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new  trial  on  affidavit  of  A.  that  he  looked  on  defendant  as  indebted  to  pkua^ 
tiflf  the  obligee ;  for  A.  is  the  real  plaintiff,  and  hb  declarauon  good  erioence. 
Hanson  v.  Rirker,  H.  23  G.  2.     1  Wib.  257. 

Two  hundred  pounds  damages  for  a  blow  in  the  &ce,  to  plaintiff 
who  called  defendant  scoundrel  for  detaining  his  turtle ;  not  excessive, 
and  new  trial  refused.  Grey  v.  Sir  Alexander  Grant,  T,  4  G.  3.  2  Wils. 
262. 

A  militia  colonel  orders  an  innocent  soldier  twenty  lashes,  out  of  spite  to 
the  major,  who  had  given  him  a  furlough  ;  the  court  will  not  order  new  trial, 
because  150^  is  given  for  damages,  though  the  man  wa&  scarcely  hurt. 
Benson  v.  Frederick,  H.  6  G.  3.  3  B.  M.  1845. 

^  After  a  full  trial  by  a  competent  Jury,  if  no  fresh  light  can  be  thrown  in,  a 
new  trial  shaU  not  be  granted.     1  &k.  4 1 8. 

A  new  trial  will  not  be  granted  where  the  court  see  that  the  issue  of  the 
second  trial  will  be  similar  to  that  of  the  first     2  T.  R.  275. 

Where  a  verdict  is  consonant  to  equity,  a  new  trial  will  not  be  granted, 
unless  on  a  l^al  obiection ;  not,  therefore,  on  the  ground  that  uie  facta 
proved  did  not  sufnciently  warrant  the  inference  dravm  by  the  jury. 
4  T.  R.  459. 

In  trespass  the  defendant  prescribed  for  a  way  over  the  close  in  which,  &c» 
and  mistook  the  termimu  a  quo  in  his  plea ;  there  was  a  verdict  for  the 
defendant ;  new  trial  refused,  the  merits  baring  been  tried.    3  Wils.  272. 

In  case,  for  maliciously  suing  and  arresting  phdntiff  in  an  inferior 
court,  which  had  not  Jurisdiction,  and  verdict  for  plaintiff,  there  shall 
not  be  new  trial,  though  the  declaration  is  &ulty,  in  not  alleging  that 
defendant  knew  the  court  had  not  Jurisdiction.  Goslin  v»  ^Vl^eoek, 
P.  6  G.  3.    2  Wils.  302. 

Nor  afier  an  interlocutory  judgment     Mod.  Ca.  264. 

New  trial  cannot  be  granted  on  the  crown  side,  after  signing  interlocutory- 
Judgment.    Rex  V.  Armstrong,  M.  12  G.  2.    Str.  1 102. 

If  the  plaintiff  is  nonsuited,  and  the  nonsuit  recorded,  there  cannot  be  a 
new  trial,  for  the  plaintiff  is  out  of  court.  Serle  v.  Ld.  Barrington,  M.  U  G. 
2  Ld.  Raym.  1370. 

Nor  usually  in  an  action  for  words.    Sal.  644. 

Yet  it  is  said,  in  an  action  for  words,  (Lord  Gower  v.  Heath,  T  13  G.  2. 
Barnes,  445.)  that  for  excessive  damages  verdicts  have  been  frequentiy  set 
aside.  In  Redshaw  v.  Brooke,  P.  9  G.  3.  2  Wils.  405.  it  was  not  argued 
nor  denied  on  this  ground,  but  because  Wilmot,  C.  J.  was  not  dissatisfied  with 
the  verdict.  The  same  doctrine  is  asserted  in  Wtlford  v.  Berkeley,  T.  3 1  G.  2. 
1  B.  M.  609.»  and  in  Benson  v.  Frederick,  H.  6  G.  3.  3  B.  M.  1845.  where 
Aston,  J.  cites  Wood  v.  Gunston,  Style,  466.  So  also,  in  Grey  v.  Grant,  T. 
4  G.  3.  2.  Wils.  252.  So,  Anon.  M.  7  G.  2.  Barnes,  436.  Chisvers  v.  Lam* 
bert,  M.  8  G.  2.  Barnes,  229.  Yate  v.  Swaine,  M.  15  G.  2.  Barnes,  233. 
where  inquiry  set  aside  for  excessive  damages,  riz.  250/.  for  26  days  false  im- 
prisonment. It  is  said  per  curiam^  in  Beardmore  v.  Carrington,  that  the 
court  may  assess  damages  themselves  without  writ  of  inquiry.  Q.  Can  they 
do  it  in  trespass,  trespass  in  the  case  where  defendant  pleads  not  guilty,  or 
in  any  case  where  the  demand  b  not  certain  on  the  record  ?  Vide  nifra, 
Z.  1. 

If  the  Jury  find  that  words  £rectiy  charging  the  pUdntiff  wiUi  being  a 
murderer,  and  having  murdered  his  brother,  were  spolcen  by  the  defenduit, 
but  not  maliciously,  on  which  a  verdict  be  recorded  for  the  defendant*  the 
court  will  not  grant  a  new  trial,  on  the  ground  that  it  was  a  terdict  against 
eridenocy  although  it  had  been  proved  on  the  trial  that  the  words  were  spoken 
in  anger,  and  it  appeared  Uiat  toe  plaintiff  had  accidentsdly  been  the  cause  of 
his  brother's  death.    2  Price,  282. 

Or 
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Or  ejectment.    Sal.  648. 

If  plaintiff  in  ijectment  mo?ea  against  the  casual  ejector  on  the 
aUt.  4  G.  2.  c.  28.  that  there  is  half  a  year's  rent  due,  and  no  distress, 
and  at  the  trial  deserU  that*  and  sets  up  another  title ;  yet  if  defendant 
nukes  defence,  there  shall  be  no  new  trial.  Kempton  y.  Cross,  P.  8  G.  2. 
B.  R.H.  108. 

A  new  tHal  may  be  granted  in  ejectment.    4  Burr.  2224.   1  BUc.  348. 

Nor  after  a  motion  in  arrest  of  judgment.    Sal.  647* 

Or  a  trial  at  bar.     R.  Sal.  650.  6^3.    2  Jon.  225.     Carth.  507. 

After  trial  at  bar,  if  the  evidence  is  doubtful,  a  new  trial  shall  not  be 
granted.    Smith  ▼.  Pkrkhurst,  H.  12  G.  2.    Andr.  315.    Str.  1 105. 

New  trial  shall  not  be  gjranted  after  trial  at  bar  in  ejectment,  unless  justice 
is  not  otherwise  to  be  attained.  Smith  v.  Farkhurst,  H.  12  G.  2.  Str«  1165. 
Andr.  315. 

On  a  trial  at  bar  on  a  traverse  to  the  return  of  a  mandanuUt  a  new  tirial  at 
bar  may  be  granted  if  the  verdict  was  against  evidence.  Musgmve  v.  Nevin- 
son,  P.  10  G.  2  Ld.  Raym.  1358.  Str.  584.  Smith  v.  Ftekhurst,  H.  12  G.  2. 
Str.  1105. 

Motion  for  new  trial  must  be  within  the  first  four  days  of  term.  Barnes, 
44«. 

The  court  will,  under  particular  circumstances,  permit  a  motion  for  a  new 
trial  to  be  made,  though  the  four  days  be  elapsed.     1  Blk.  664. 

The  court  will  grant  a  new  trial  under  particular  circumstances,  after  the 
four  days  are  elapsed,  Doug.  171*;  and  at  any  time  before  judgment. 
Doug.  797. 

TSb  rule,  confining  a  motion  for  a  new  trial  to  the  four  first  days  of  the 
term,  applies  as  well  to  criminal  as  civil  cases ;  but  if  in  the  course  of  an 
address  m  mitigaUon  of  punbhment  or  otherwise,  it  appear  that  Justice  has 
not  been  done,  the  court  will  of  themselves  interpose,  and  grant  a  new  trial. 
5  T.  R.  482.     1  East,  148. 

Two  days  notice  to  be  given  of  motion  for  new  trial.    C.  B.  Bficb.  53  G.  3. 

4  Taunt  721. 

No  motion  for  a  new  trial,  unless  the  court  is  certified  that  the  Judge  has 
had  due  notice.    5  Taunt  86. 

The  certificate  of  the  Judge  reporting  the  matter  of  &ct,  as  appearing 
before  him  at  the  trial,  is  conclusive.  Kex  v.  Poole,  P.  7  G.  2.  B.  R.  U. 
23. 

The  court  will  not,  on  a  motion  for  a  new  trial,  hear  the  affidavit  of  any 

tactB  which  might  have  been  brought  forward  at  ntit  prhu,     1  Price,  143. 

^  Where  there  is  a  doubt  upon  the  Judge's  report  as  to  what  passed  at  the 

time  of  bringing  in  th6  venuct,  the  affidavit  of  Jurors  or  bye-standers  may  be 

received  upon  a  motion  for  a  new  trial,  or  to  rectify  a  mistake  in  the  minute 

5  Burr.  2667. 

A  motion  for  a  new  trial  must  be  discussed  on  the  line  taken  bv  the  lead- 
ins  counsel  at  the  trial,  though  contrary  to  the  opinion  of  the  Junior. 
4  Taunt  779. 

If  no  one  appear  to  shew  cause  against  a  rule  niti  for  a  new  trial,  on 
the  peremptory  order  day,  the  rule  will  be  made  absolute.     I  Price,  312. 

On  moving  for  a  new  trial  in  a  criminal  case,  all  convicted  must  be  present 
in  coqrt.     1 1  East,  307. 

New  trial  shall  not  be  sranted,  because  of  variance  between  paper-book 
and  the  record,  the  record  being  ri^ht    Barnes,  475. 

It  shall  not  be  granted  for  variance  between  the  paper«book,  in  which 
plaintiff  is  called  James,  and  the  record,  in  which  he  is  rightly  called  John  ; 
or  because  the  word  not  is  omitted  in  not  regarding  his  promises.  Mathar 
V.  Brinker,  P.  4  G.  3.  2  Wils.  243. 
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If  the  merits  have  not  been  tried,  court  will  grant  new  trial  for  variance 
between  issue  delivered  and  record,  thoush  not  material.  Barnes,  464. 
.  Defendant  pleads  four  pleas,  plaintiff  joins  issue  on  three,  taking  no  notice 
of  fourth,  and  verdict  tor  him,  he  shall  reply  issuably  or  demur ;  if  he 
replies,  new  trial ;  if  he  demurs,  proceedings  stayed  till  aigument.  BameSp 
465. 

If  defendant  pleads  in  abatement,  to  which  plaintiff  demurs,  and  Judgment 
of  retpondeas  ouster^  then  he  pleads  ml  debet^  and  the  plea-roll  contains 
nothing  but  the  declaration  and  nil  debei^  the  plea  in  abatement  not  having 
been  deserted,  or  Judgment  entered  on  it,  thb  irregularity  is  cured  by  defen- 
dant's having  accepted  and  paid  for  the  issue,  and  the  court  will  not  grant 
new  trial.    Combe  v.  Pitt,  P.  5  6.  3.    3  B.  M.  1682. 

An  objection  to  the  competency  of  a  witness  must  be  made  at  the  trial, 
and  a  new  trial  will  not  be  granted,  because  it  has  since  been  discovered  that 
the  witness  was  interested,  though  that  &ct  may  have  some  weight  with 
the  court,  where  the  party  shews  that  he  has  merits.     1  T.  R.  717. 

Where  there  b  a  bill  ot  exceptions,  a  new  trial  shall  not  be  moved  for  on 
the  point  of  law  contained  therein.     1  Blk.  929. 

Where  a  plaintiff  refuses,  against  Uie  opinion  of  the  Judge,  to  be  nonsuited, 
and  has  a  verdict,  a  new  trial  shall  be  without  costs,     i  Blk.  670. 

Where  a  plaintiff  submits  to  an  erroneous  nonsuit,  a  new  trial  shall  be 
vrithout  costs.     1  Blk.  670. 

There  is  no  rule  against  giving  costs,  on  a  new  trial  being  granted,  although 
the  verdict  was  against  the  opinion  of  the  Judge.     1  Anst.  47. 

A  rule  for  a  new  trial,*  upon  grounds  not  opened  at  the  former  trial,  vriU  be 
made  absolute,  only  on  payment  of  costs.     1  T.  R.  18. 

Where  in  a  rule  for  a  new  trial,  nothing  is  said  about  the  costs  of  the  for- 
mer, the  costs  of  the  first  trial  are  never  allowed  in  king's  bench,  although  the 
second  trial  terminate  in  favour  of  the  same  party  as  the  first.  Doug.  438« 
3T.  R.  507.  6T.  R.  71.  131.  144.  8  T.  R.  619.  1  East,  111.  10 
East,  416. 

Where  a  case  reserved,  is  sent  down  to  be  restated,  the  party  succeeding  at 
the  second  trial  is  not  entitled  to  the  costs  of  the  first.     6  T.  K.  71- 

Where  a  case  reserved  is  sent  down  to  be  restated,  and  the  defendant 
without  going  to  trial,  gives  a  cognovii,  the  plaintiff  is  entitled  to  the  costs 
of  the  fint  trial.     6  T.  R.  1 44 . 

Where,  upon  settine  aside  a  nonsuit,  the  costs  are  directed  to  abide  the 
event*  although  the  plaintiff  succeed  on  the  second  trial,  he  is  not  entitled 
to  the  costs  of  the  first,  nor  is  the  defendant.  But,  in  case  where  the  costs 
are  directed  to  abide  the  event,  the  same  party  succeeds  on  both  trials,  he  is 
entiUed  to  the  costs  of  both.    8  T.  R.  619.    2  N.  R.  382. 

In  the  C.  B.  where  a  cause  has  been  twice  tried,  and  the  same  party 
who  succeeded  on  the  first  trial  gains  a  verdict  ako  upon  the  seconcf^ 
he  is  allowed  the  costs  of  both  trials^  although  the  rule  for  the  second 
trial  be  silent  as  to  the  costs  of  the  first.  But  where  the  first  verdict  is  for 
the  plaintifl^  and  the  second  for  the  defendant  or  e  conveno/ there  the  party 
ultimately  succeeding  has  not  the  costs  of  the  first  trial,  even  thoush  the  rule 
direct  that  the  costs  of  the  former  trial  shall  abide  the  event.  1  IJ.  B.  639. 
Id.  641.   2N.  R.382. 

Where  upon  a  second  trial,  a  Juror  is  withdrawn,  on  the  party  who  oh* 
tained  the  verdict  at  the  first  tnal  undertaking  generally  to  pay  the  *other 
party  his  costs ;  such  an  undertaking  extends  only  to  the  costs  or  the  second 
trial.     1  M.  Bl.  639. 

Costs  of  first  trial  gained  by  the  defendant's  fi»igery,  refused  to  plaintiff 
succeeding  on  second  trial.     4  Taunt.  671 . 

Where  the  Jury  find  an  insutficient  verdict,  upon  which  the  court  can  give 
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no  Judgpoienty  and  a  new  trial  is  gnmted,  the  party  ultimatelj  suceessfiil  is 
not  entitled  to  the  costs  of  the  former  trial.    2  Mars.  475. 

If  a  cause  come  on  for  trial,  and  be. referred,  and  the  arbitrator's  award  in 
favour  of  the  plaintiff  should  afterwards  be  set  aside,  so  that  in  consequence 
the  cause  be  subsequently  tried,  the  plaintiff,  if  he  should  also  succeed  on 
that  occasion,  will  be  allowjed  the  costs  of  the  former  trial.     1  Price,  3)0. 

When  on  discussins  a  rule  nUi  for  a  nonsuit  after  verdict,  for  a  total  loss, 
the  court  determine  that  the  verdict  is  wrong,  but  the  plaintiff  is  entitled  to 
a  return  of  premium ;  neither  party  can  claim  the  costs  of  the  rule.  3  Taunt. 
406. 

It  seems,  where  a  special  case  has  been  reserved,  a  new  trial  has  been  granted 
without  previously  setting  aside  the  verdict.    Lofit  451. 

Rule  as  to  entering  nues  for  new  trials  which  stand  over  from  one  term  to 
another  in  the  peremptory  paper.    K.  B.  Hil.  44  6.  3.     1  Smith,  198. 

If  cause  tried  before  judge  of  another  court,  there  must  be  affidavit  of  what 
passed  on  trial.    Barnes,  447. 

Where  the  court  of  chancery  directs  an  action  at  law,  even  in  cases  where 
such  action  could  not  be  maintained  without  its  direction,  as  where  the  de- 
fendant therein  is  a  certificated  bankrupt,  it  does  not  consider  the  action  as 
tried,  unless  the  court  at  law  is  satisfied  with  the  verdict.  Until  that  ^vent, 
therefore,  such  court  has  fiill  dominion  over  the  suit,  and  may  direct  a  new 
trial,  if  disfluitisfied  with  t|ie  verdict.    4  M.  &  S.  1 92. 

A  new  trial,  in  an  is^ue  out  of  chancery,  must  be  first  moved  for  in  that 
court,  though  the  motion  be  founded  on  an  improper  rejection  of  evidence. 

6  Taunt.  444. 

If  verdict  for  plaintiff,  and  court  divided  on  motion  of  new  trial,  pluntiff 
m^  sign  judgment.    Barnes,  442. 

There  shaU  not  be  a  new  trial  after  four  years  acquiescence,  though  judg- 
ment is  not  signed.    Rex  v.  Bill,  M.  8  6.  2'.     Str.  995. 

Where  on  trying  a  traverse  on  a  return,  no  damages  are  given,  it  cannot 
be  supplied  by  a  writ  of  inquiry,  but  there  must  be  a  temrefadas  de  novo. 
Kynaston  v.  Shrewsbury,  T.  9  G.  2.    Str.  1051.    B.  R.  H.  147. 

A  venire  de  novo  can  only  be  awarded  where  the  verdict  is  defective,  so 
that  no  judgment  can  be  given.    7  T.  R.  43. 

Where  entire  damages  are  a8se9sed  upon  the  whole  declaration,  and  some 
counts  are  defective,  a  oetiire  de  novo  wQl  not  be  awiur^ed,  and  therefore  the 
jui^ment  vrill  be  arrested.     6  T.  R.  691.    See  Doug.  377. 

The  successful  party  on  a  vemre  de  novo  is  only  entiUed  to  the  costs  of  the 
last  trial.     6  T.  R.  131. 

(R  18.)  When  there  shall  be  a  repleader. 

If  an  issue  is  miqcinedy  or  joined  on  an  immaterial  point,  &c. 
when  it  is  not  aided  bv  the  st.  32  H.  8.  a  repleader  shall  be  awarded. 
Cro.  £1.  88S.     R.  1  Lev.  32.     2  Mod.  1S7.  140. 

As,  if  plaintiff  declares  on  a  lease  to  A.,  which  he  says  is  come  by  assign- 
ment to  defendant,  and  he  pleads  that  A.  did  not  assign  to  him,  and  issue  b 
joined,  Uiere  shall  be  a  repleader;  for  it  is  an  immaterial  issue.  Enysv. 
Mohun,  M.  3  G.  2.    Str.  847. 

Or,  if  a  bond  is  conditioned  for  payment  of  money,  on  or  before  5th  of 
December,  and  defendant  pleads  payment  on  5th  of  December,  and  p^in- 
tiff  replies,  and  verdict  for  plaintiff,  there  shall  be  a  repleader ;  for  it  is  an 
immaterial  issue.    Tyron  v.  Carter,  M.  8  G.  2.    Str.  994. 

But  although  an  issue  is  immaterial,  yet  a  repleader  shall  not  be  granted, 
if  the  cause  can  be  ended  more  expeditiously ;  as,  if  the  plea  be  ill,  or  good  in 
form  though  not  in  feet,  and  amounts  to  confession.    Rex  v.  FhiUps,  M* 

7  G.  Str.  394. 
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So^  if  the  issue  joined  is  nugatory  and  voidi  whereon  the  court 
cannot  give  judgment,  there  shall  be  a  repleader.    R.  Mod.  Ca.  2. 

Hard,S31. 

When  the  finding  on  an  issue  does  not  determine  the  right,  the  court  ought 
to  award  repleader,  unless  it  appears  from  the  recora  that  no  manner 
of  pleading  the  matter  could  avail.  Rex  v.  Philips,  P.  30  G.  2/  1  B. 
M.  292. 

If  there  is  a  mistake  in  a  plea,  (as,  if  a  mayor  sets  forth  his  being  sworn  in 
according  to  the  charter,  when  in  fact  he  was  sworn  in  on  a  mandamus,  ac- 
cording to  II  G.  ] .  c.  4. )  and  several  issues  taken  by  the  replication  to  one 
entire  defence,  all  which  are  found  against  defendant,  as  he  could  not  give  in 
evidence  the  true  and  proper  manner  of  his  being  sworn  io,  on  thb  plea ;  the 
court  may  order  the  whole  verdict  to  be  set  aside,  with  costs,  and  liberty  to 
amend  the  plea.    Ibid. 

Sof  if  tne  issue  is  concluded  to  the  country,  where  it  diould  be  to 
the  record,  &c.  or  ^  contra,     R.  1  Leo.  90. 

There  shall  be  a  repleader  of  a  bar,  replication,  or  rejoinder^  which 
is  bad;  for  at  the  first  defect  the  repleader  begins.  Ray.  458. 
(Vide  Cowp.  510.) 

By  the  oommon  law,  if  an  immaterial  issue  was  joined,  the  court 
might  award  a  repleader  before  trial.     Mod.  Ca«  20.  Sal.  579. 

But  will  not  now,  where  the  issue  joined  will  be  aided  by  the 
statutes  of  jeofail.     R.  Mod.  Ca.  8.     Sal.  579. 

Nor,  in  any  case  but  where  complete  justice  may  be  answered. 
Cowp.  510. 

So,  there  shall  not  be  a  repleader  where  the  trespass  is  oonfessed^ 
though  the  issue  was  immaterial.     1  Sal.  173. 

And  there  may  be  a   repleader  after  a  verdict.     Cro.  £1.  88S. 

Hard.  SSI. 

But  it  is  doubted  whether  a  repleader  ought  to  be  granted  when  the  issue 
is  found  against  the  party  tendering  it.    Dous.  396. 

But  generally  there  shall  be  no  repleader  upon  a  demurrer.  1  Leou 
79.  without  the  consent  of  the  parties.  Per  two  J.  Rol.  271*  Mo. 
461.  Agr.  Mo.  867.  Latch,  147.  Adm.  2  Lev.  142.  Cont. 
allowed,  8  Lev.  .440.  Per  Powell,  Mod.  Ca.  102.  R.  Sav.  89. 
2  Bid.  S7. 

Yet,  if  there  be  a  bad  bar,  and  a  bad  replication,  a  repleader  may 
be  awarded  upon  a  demurrer.'  Bro.  Replead.  S9.  But  Feriam  said, 
the  roll  of  that  case  could  not  be  found.  R.  PI.  Com.  1S8.  a.  But 
Periam  said,  that  there  it  was  by  consent.  1  Leo.  79.  Ace.  per 
three  J.  Periam  cont.  1  Leo.  79.  But  in  the  same  case  it  is 
doubted.     Sav. •89.     Semb.  Cro.  El.  318.     1  And.  167. 

So,  there  shall  be  no  repleader,  where,'  by  the  defect  in  joining 
issue,  there  id  a  discontinuance.    R.  Mod.  Ca.  S. 

Or,  the  defendant  made  default  at  the  trial,  whereby  he  is  out  of 
court.     R.  1  Sal.  216.     2  Sal.  579. 

After  inquest  is  taken  by  default,  defendant  cannot  be  received  to  make 
suggestion  on  the  roll ;  for  after  de^u*  t  there  can  be  no  repleader.  Brampton 
V.  Crabb,  H.  3  G.  Str.  46. 

In  debt  on  bond,  if  defendant  pleads  payment  before  the  day  under 
a  sciliceU  there  shall  not  be  a  repleader.  Cowne  v.  Barry,  M.  7  0»  2. 
Su  954. 

There  shall  be  no  repleader  where  defendant  pleads  payment  and  accept- 
ance 
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ance  in  satisfacdon  of  debt  on  bond,  and  plaintiff  takes  issue  on  fhe  accept- 
ance.   Hackshaw  v.  Rawlings,  H.  3  G.    Str.  23. 

If  issue  be  joined  in  Chanceiy,  and  the  record  sent  into  B.  R.  to 
be  tried,  for  a  defect  in  the  venire  facias^  a  repleader  shall  be 
awarded  in  B.  R.  and  not  in  Chancery;  f<Nr  the  record  being  in 
B.  R.  can  never  be  remanded.    R*  1  Rol.  287. 

So,  anciently  a  repleader  was  awarded  upon  a  writ  of  error;  but 
this  b  now  obsolete.    Per  Hale,  2  Sand.  319.    2  Lev.  12. 

If  a  repleader  be  awarded  or  denied,  when  it  should  not  be^  it  will 
be  error.    R.  Mod.  Ca.  2.     Sal.  579. 

If  a  repleader .  is  awarded,  the  judffment  is  qmd  rejdaciieni^ 
and  the  fresh  pleading  bq^ins  where  the  first  defect  was.  R.  Mod. 
Ca.  2.   Sal.  579. 

There  shall  be  no  coats  on  a  repleader.    Ibid. 

(S)  aierWtt. 

(S  1.)  General. 

A  verdict  is  general  or  special.    Co.  Lit.  226.  b. 

A  general  verdict  is^  when  the  jury  find  the  point  in  issue  generally : 
as,  in  assise  on  md  tort,  nul  dissiinth  that  the  tenant  disseisivity  or  nan 
disseisivit.    Co.  Lit  226.  b. 

If  the  plainti£P  is  nonsuited,  and  the  jury  find  damaffes ;  as,  in  re- 
plevin ;  it  is  no  verdict,  but  only  an  inquest  of  office.  R.  Cro. 
£1.  412. 

(S  S.)  Special. 

A  special  verdict  is,  when  the  jury  find  the  qpecial  matter,  and 
thereapon  pray  the  discretion  of  the  court     Ca  Lit  226.  b. 

On  a  point  reserved  for  opinion  of  court,  the  verdict  must  always  be  for 
plaiutiir.    Barnes,  455. 

The  rule  should  be,  if  the  opinion  of  th^  court  is  for  plaintiiT,  that  the 
poitea  be  delivered  to  him ;  if  for  defendant,  that  verdict  be  entered  for  him 
ex  assensu  juratorum.    Bamei,  45 1 . 

A  special  verdict  may  be  found  in  all  cases,  as  well  upon  indict- 
ments and  q>peals  as  upon  commons.  Co.  Lit  227*  a.  R.  9  Co. 
13,  14.    Dowman. 

In  all  actions,  realj  personal,  or  mixt.     R.  9  Co.  13, 14. 

On  all  issues  joined  between  the  king  and  the  subject,  as  well  as 
between  party  and  party.    Ibid. 

And  upon  any  issue  joined  on  a  special  matter,  or  poin(  collateral, 
as  well  as  on  the  general  issue.  ^  R.  cont  Dy.  284.  a.  R.  ace.  per 
all  the  J.  in  B.  R.  and  the  opinion  in  Dyer  denied.  9  Co.  14.  Dow* 
man.  Cont  3  Leo.  48.    R.  aec  Mo.  858. 

So,  by  consent  a  special  verdict  may  be  determined  by  the  court, 
without  bemg  filed  upon  record.     Mo.  774. 

But  if  die  jury  find  a  special  matter  not  pertment  to  the  point  in 
issue,  the  court  may  disallow  the  verdict,  and  the  case  must  be  under- 
stood to  be  such  in  the  books,  where  the  court  disallows  a  special 
verdict.    9  Co.  14.  a. 

As 
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Ai  in  trespass  for  a  thing  transitory  in  A.  if  the  defendant  is  found 
not  guilty  in  A. ;  for  the  jury  ousht  to  say  not  guilty  generally,  or  find 
the  special  matter.    2  RoL  694.  L  25. 

In  a  case  for  the  opinion  of  the  court,  the  facts  proved  at  the  trial  ought 
to  be  stated,  and  not  the  evidence  of  the  ^ts  only,  3  T.  R.  198. ;  thus,  in 
trespass  on  a  copyhold,  it  is  not  enough  to  state  that  admission  of  plaintiflT 
was  proved,  bat  must  state  that  pkuntiff  had  tide  or  possession.  Fkdmer  v. 
Johnson,  P.  3  G.  3.  2  ^^ds.  163. 

(S3.)  Privy. 

b 

A  verdict  shall  be  given  in  court    Co.  Lit.  2S?.  b. 

Ory  may  be  given  privately  before  the  judge  in  all  cases,  except  in 
criminal  ones,  which  a£fect  life  or  member.     Ibid. 

But  in  criminal  cases,  which  aftct  life  or  member^  a  privy  verdict 
shall  not  be  given.     Co.  Lit.  227.  b.     R.  Ray.  193. 

But  in  other  criminal  cases  it  may.     R.  ibid. 

And  where  a  privy  verdict  is  given,  if  the  judge  or  any  of  the  jury 
die  before  it  is  amrmedi  it  is  not  good.     R.  Mo.  S3. 

The  jury  may  vary  from  the  privy  verdict,  before  it  is  affirmed  in 
court    Co.  Lit  227.  b.    R.  Mo.  33.     R.  Dy.  209.  a. 

So  they  may  vary  from  the  first  tender  of  their  verdict  in  court, 
before  it  is  recorded.     Co.  Lit.  227*  b. 

But  after  the  verdict  is  recorded,  they  cannot  go  from  it     Ibid. 

So^  after  a  verdict  in  writin£|  delivered  to  the  sheriff  on  an  extent, 
it  cannot  be  altered,  except  in  form.    2  Rol.  712.    I.  45.^ 

(S  4.)   What   things  a  verdict  may  find. — Matter  of 

record. 

The  jury  may  find  by  their  verdict  all  things  given  in  evidence^ 
material  to  the  issue^  if  it  be  not  contrary  to  the  record  or  the  admis- 
sion of  the  parties. 

As,  they  may  find  matter  of  record,  given  in  evidence :  .as,  letters 
patent,  statutes,  judgments.  Sec     Hob.  227. 

A  fine  or  common  recovery.     2  Rol.  691. 1.  2S. 

A  record  of  an  attainder  produced  subpede  sigillL  2  RoL  691. 
1.20. 

So,  any  record  regularly  proved.     Cont  2  RoL  691. 1.  20.     Hob. 

227. 

So,  matters  upon  record  in  a  qiiritual  court;  as,  a  divorce^  &c. 
2  Rol.  691.  L  25. 

(S  5.)  An  estoppeL 

SO|  the  jury  may  find  matter  of  estoppel,  and  though  it  is  not 
pleaded  and  relied  upon,  when  it  b  found  the  court  shful  judge  ac- 
cording to  law.     Co.  Lit.  227*  a. 

And  therefore,  if  a  man  makes  a  lease  by  indenture  to  A.  of  his 

own  land,  whereby  A.  is  estopped  to  say,  that  it  was  not  demised,  the 

jury  may  find  such  matter,  though  it  .be  not  pleaded.   Co.  Lit  227.  a. 

Dub.   Cro.  EL   140.     Ow.  96.     £1^4  Co.  53.     R.  Cro.  Car.   110. 

Vide  1  Leo.  206. 

And 
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Aik)  the  juty  most  find  the  estoppel  und^  pain  of  an  attaint  4  Co. 
5S.  b. 

So.  the  jury  may  find  tenure  of  the  king  by  estoppel.  2  Rol.  690. 
h  5.     7  H,  4.  41.  a. 

So,  they  may  find  a  bond  to  be  made  before  the  date,  though  the 
party  is  estopped  from  saying  so.  R.  i  Co.  4.  b.  2  Rol.  690. 1.  7. 
706.1.17. 

But  where  the  plaintiff  makes  title  by  estoppel,  or  pleads  and  relies 
upon  the  estoppel,  the  jury  cannot  find  contrary  to  the  estoppel.  1  Sal. 
276.    Vide  Estoppel^  (B E  10.) 

(S  6.)  A  matter  which  bars  or  avoids  an  estate. 

So^  the  jury  may  find  a  collateral  warran^;  for  it  bars  a  right* 
Co.  Lit.  227.  a.    R.  10  Ca  97*  b.    2  Rol.  690. 1.  10. 

So^  they  may  find  a  condition  i^hich  defeats  an  estate.  2  Rol.  690. 
1.  SO.  S5.    Lit.  8.  966. 

Or,  a  release  of  an  estate.  Cont.  per  Shard.  26  Ass.  2.  b.  Aoc. 
2  Rd.  691.1.7. 

Or,  a  confirmation,  though  they  are  without  deed. 

(S  70  The  jury  may  find  a  special  matter,  when  they  can- 
not give  a  geneial  verdict  upon  it. 

So,  they  may  find  a  matter  ^)ecially  for  the  plaintiff  on  whidi  they 
tovld  not  give  a  general  verdict  for  him,  without  danger  of  an  attaint; 
as,  if  a  man  justifies  by  a  lease  SO  Afar,  habendum  from  Lady«di^ 
before  for  a  year,  and  the  issue  is  upon  the  lease,  and  a  lease  is 
proved  of  25  Afar,  habendum  Scorn  thenceforth  for  a  year,  the  jury 
may  find  fi>r  the  defendant,  and  not  safel  v  for  the  avowant ;  yet  they 
may  find  specially,  on  which  the  court  shall  give  judgment  fiir  die 
avowant.     R.  Hob.  73.    2  Rol.  690. 1.  4^ 

(S  8.)  Or,  give  a  general  verdict,  when  the  special  matter 

does  not  warrant  it 

So,  the  jury  may  find  a  ffeneral  verdict  for  the  plaintifi^  where  the 
special  matter  found  would  be  against  him:  as,  in  trover,  on  proof 
of  a  demand  and  refusal,  they  may  find  for  the  plaintiff;  but  if  it  be 
found  specially,  it  will  be  adjudged  no  conversion.  Vide  Action  up- 
on the  Case  upon  Trover,  (£}. 

On  proof  of  a  voluntary  feofflnent  to  a  son,  the  juiy  may  find  it 
fraudulent  as  to  creditors,  &c.  but  if  it  be  found  specially,  it  will  not 
be  judged  so.     R.  10  Co.  56.  b. 

Yet«  if  the  special  matter  ^ves  a  violent  presumption  of  a  fact,  it 
diall  be  adjudged  accordingly :  as,  if  the  jury  find  that  the  parties 
declared  by  a  subsequent  indenture  that  a  recovery  was  suffisred  to 
such  uses,  the  court  will  adjudge  the  recovery  to  those  uses.  R.  9  Co. 
8.  b.     Mo.  192; 

So,  if  they  find  a  conveyance  of  one,  who  fled  beyond  sea,  to 
trustees  for  payment  of  his  debts,  and  that  the  residue  should  be  at 
his  disposal,  with  power  of  revocation,  and  that  he  continued  in  pos- 
session 
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session  afterwards,  it  shall  be  adjudged  firaudiilent  as  against  the  king, 
though  it  be  not  escpressly  found.    R.  Mo.  194. 

(S  9.)  May  find  a  matter  in  another  place  or  county.  When 

the  place  is  only  for  a  venue. 

When  the  matter  of  the  issue  is  aU^;ed  in  any  particular  place 
for  conformity  to  have  a  venuCfAe  jury  may  find  the  thing  done  in 
any  other  place  or  county.  R.  6  Co.  47.  a.  2  Rol.  689.  1.  40. 
Vide  post,  (S  15.) 

As,  if  an  executor  pleads  plene  adminuiravitf  and  the  plaintiff  re- 
plies assets  at  A.,  the  jury  ouffht  to  find  for  the  plaindfl^  if  assets 
at  any  place  within  or  out  of  me  realm  are  proved.  R.  6  Co.  47. 
2  Cro.  56. 

So,  if  the  hdr  pleads  nothing  by  descent  at  A.,  the  jury  ought  to 
find  for  the  plaintiff,  if  there  are  assets  in  any  other  county 
or  place.  Qu.  Dy.  271.  b.  R.  6  Co.  47.  a.  2  RoL  689. 1. 16.  R. 
2  Cfo.  508. 

Sok  if  there  be  a  feoffment  with  warranty  by  tenant  in  taO,  in 
formedon  by  the  issue  in  Norfolk,  the  jury  may  find  assets  in  any 
.  county.    6  Co.  47.  a. 
.  If  tender  of  homaoe  be  alleeed  at  D.  it  nuiy  be  found  in  any  other 
place.    2  Rol.  689.1  50.     Vide  post,  (S.  15.) 

So,  if  the  issue  be  of  a  thing  done  out  of  the  realm,  it  may  be 
found  by  a  jury  of  the  coun^  where  the  action  is  brought;  as, 
if  the  issue  be^  whether  a  ship  demurred  at  M.  in  Spain.  K.  6  Co. 
47.  b. 

A  replication  to  a  plea  of  ne  ttn^iief  accowpUf  in  a  writ  of  dower»  allwng 
a  marriage  in  Scotland,  need  not  state  that  Uie  marriage  was  had  m  anr  place 
in  England,  by  way  of  venue.  Ilderton  v.  Uderton,  C.  P.  T.  33  Geo.  3. 
2H.BL145. 

And  in  such  case  the  jury  is  bound  to  find  matter  in  another 
county,  under  pain  of  an  attaint.  Cont.  Bro.  Attaint,  104.  R.  6  Co. 
47.  a.  ace. 

(S  10.)  When  a  local  thin^  is  material,  upon  the  general 

issue. 

So,  on  every  general  issue,  the  jury  majr  find  all  local  things, 
material  to  the  matter  in  question,  though  in  another  county,  n. 
6  Co.  47.  a. 

As,  in  action  on  the  st  82  H.  8.  for  buying  of  titles  in  N.,  where 
the  bargiun  was  for  a  title  of  land  in  another  county ;  upon  the  gene- 
ral issue,  the  jury  shall  find  the  value  of  the  land  in  another  county. 
R«  %  Rol.  688.  L  85. 

In  assise^  they  shall  find  death,  &c.  in  another  county.  2  Rol.  689. 
L  5.  10. 

..'In  tjectment,  upon  not  guilty,  if  the  plaintiff  makes  title  by  a  lease 
of  land  in  A.,  except  the  manor  of  B.,  the  jury  of  one  county  may 
find  that. the  manor  extends  into  two  counties,  and  that  the  lessor  had 
nothing  in  A.  except  the  manor.     R.  Hob.  170. 
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(S  11.)  When  a  bar  in  a  foreign  county  is  pleaded. 

'  SOf  wheq  a  bar  in  a  real  or  personal  action  is  pleaded  in  a  foreign 
county ;  as,  a  release,  8cc ;  the  juiy  shall  assess  damages  for  land  m 
another  county,  and  so  by  a  mean  shall  inquire  of  a  local  thing  in 
another  county^  of  which  they  could  not  onginally.     R.  6  Co.  47.  a. 

As,  in  trespass  quare  clausum /regit,  if  a  release,  arbitrament,  &c. 
in  another  county  be  pleaded  and  tri^  there,  the  same  jury  shall 
assess  damages  for  the  trespass.    2  Rol.  687.  1.  50. 

So,  if  a  release,  &c.  in  a  foreign  county  is  pleaded  in  assise,  aiel, 
oosina^e,  &c.     2  Rol.  688. 1.  10. 

So,  in  waste.     2  Rol.  688. 1.  15. 

So,  in  trespass  for  breaking  his  dose,  if  the  defendant  pleads  that 
the  plaintiff  is  a  villein  'regardant  to  his  manor  in  another  county. 
R.  2  Rol.  688. 1.  25. 

(S  12.)  At  another  time. 

Scs  they  may  find  a  thing  to  be'  done  at  another  time,  when  the 
day  is  not  material :  as,  in  trespass  for  a  battef  y,  8cc.  such  a  day,  the 
defendant  may  be  found  guilty  at  another  day.    2  Rol.  687- 1-  25. 

So,  in  conspiracy.     2  Rol.  687. 1.  20. 

So,  in  battery,  thouffb  the  defendant  juistifies  by  son  assault  the 
same  day,  by  which  the  day  is  made  parcel  of  the  issue.  R. 
cont.  2  Rol.  680. 1.  45.  687. 1.  SO.  R.  cont.  Brownl.  288.  R.  ace. 
Cro.  Car.  514. 

(S  13.)  When  it  shall  not  a  thing  in  another  place : — In 

criminal  cases. 

But  in  crimimal  cases  the  jury  cannot  find  an  offence  in  another 
county  than  where  it  is  alleged.    6  Co.  47.  b. 
A%,  in  felony.    Ibid. 

(S  14.)  When  the  place  is  parcel  of  the  issue. 

So,  when  the  place  is  parcel  of  the  issue,  the  jury  cannot  find  the 
point  in  issue  in  another  place.     R.  6  Co.  47.  a.    D.  Hob.  170. 

(S  15.)  When  the  place  is  material. 

So,  in  a  local  trespass,  the  jury  cannot  find  the  defendant  guilty  in 
another  county:  as,  in  trespass  for  the  cutdng  of  trees,  grass  spoiled, 
8cc.     2  Rol.  688. 1.  50. 

Nor,  in  another  place  in  the  same  county.  Semb.  2  Rol.  689. 
1.85. 

And  if  the  jury  find  a  general  verdict  for  the  plainti£f^  in  trespass 
quare  dausum  Jregit,  &c.  where  the  proof  is  of  a  trespass  in  another 
place  or  county,  an  attaint  lies. 

So^  a  jury  in  Bucks  cannot  find  a  foundation  of  a  priory  in  Oxon. 
R.  2  RoL  688. 1.  52. 

In  an  action  in  an  inferior  court,  the  jury  cannot  find  a  thing  issu- 
able done  out  of  the  jurisdiction.  1  Cro.  101.  2  Cro.  503.  R.  inter 
Drake  and  Bear,  T.  15  Car.  2.  B.  R. 

But 
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But  a  jury  in  an  inferior  oourt  may  inquire  of  a  matter  for  increase 
of  damages,  thoiudi  done  out  of  the  jurisdiction.  1  Cro.  571*  Agr. 
inter  Drake  and  Sear,  T.  15  Car.  2. 

(S  16.)  So,  the  jury  cannot  find  a  thing  contrary  to  the 

record* 

So,  the  jury  cannot  find  a  thbg  contrary  to  the  record.  3  Rol. 
691. 1.  SO.     R.  1 1  H.  6.  42.  a.     R.  9  Co.  69.  b. 

And  if  a  verdict  finds  matter  contrary  to  the  record,  it  is  void  as  to 
that.     9  Co.  69.  b. 

(S  170  Contrary  to  the  matter  agreed  by  the  parties. 

So,  the  jury  ought  not  to  inquire  of  a  thing,  which  is  agreed  by 
the  parties  to  the  issue.    2  .Rol.  691. 1.  35. 

As,  in  dower,  if  the  tenant  pleads,  always  ready  to  render  dower, 
and  like  issue  is,  whether  the  husband  died  seised,  the  jury  shall  not 
inquire  whether  he  was  seised  of  an  estate  of  which  the  wife  was 
dowable }  for  this  is  confessed  by  the  plea.  2  Rol.  691.  L  40*. 
3  Leo.  80. 

In  waste,  for  waste  in  A.,  if  the  defendant  pleads  no  such  vill  as  A. 
the  jury  cannot  inquire  whether  there  was  any  waste  committed^  or 
wheUier  the  plaintiff  had  land  in  A.,  for  it  is  confessed  by  the  plea^ 
S  Rol.  691.1.  45. 

In  assise,  if  the  tenant  pleads  that  the  demandant  took  the  profits 
pendente  lUe,  the  jury  cannot  find  that  the  tenant  was  not  seised ;  for 
it  is  admitted  by  we  plea.     2  Rol.  691. 1.  50. 

So,  if  a  tenant  justifies  for  common,,  and  issue  on  the  common 
fraud  for  the  demandant ;  the  jury  cannot  find  that  the  tenant  did 
not  put  in  his  cattle.     2  Rol.  692. 1.  5. 

In  debt  for  rent  of  four  acres,  the  defendant  pleads  that  he  demised 
six  acres,  absque  hoc  that  he  demised  four  onlv ;  the  jury  cannot  find 
a  demise  of  less  than  four ;  for  it  is  agreed  that  four  were  demised. 
2  Rol.  692. 1.  20. 

li^  by  the  pleading,  it  appears  that  there  is  a  manor,  and  the  ques- 
tion arises  upon  the  tenure,  the  jury  shall  not  find  matter  which  de- 
stroys the  manor.     R.  Lut  1216. 

If  the  defendant  avows  ibr  a  heriot,  and  shews  tenure  by  fealty  and 
2s.  rent,  &c.  the  plaintiff  admits  the  tenure,  and  traverses  the  pre- 
scription; if  the  jury  finds  a  tenure  by  12£iL  it  is  not  material,  and  the 
^vowant  shall  have  judgment     R.  2  Mod.  5. 

^  If  he  says  that  locus  in  quo^  &c.  is  parcel  of  the  manor  of  B.,  which 
is  his  fireebold,  and  avows  for  damage  feasant  there,  if  the  plaintiff 
traverses  that  the  said  manor  is  the  fireehold  of  the  d^ndant,  it  can- 
not be  found  that  there  is  no  such  manor.     R.  Dy.  IBS.  a. 

In  apracipe  against  A.  who  pleads,  and  B*  as  in  reversion  prays 
to  be  received,  and  the  issue  is,  that  B.  had  not  the  reversion  in  fee, 
and  the  junr  find  that  neither  A.  nor  B.  had  any  thing,  B.  shall  be 
received ;  for  it  is  contrary  to  the  admission  of  the  par^ ;  for  it  is  ad- 
mitted that  A.  is  tenant^  and  the  verdict  imports  that  he  is  not. 

(S  18.)  Out 
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(S  18.)  Out  of  the  issue. 

SOf  the  jury  cannot  find  matter  out  of  the  issue :  as^  in  debt,  on 
no  such  award  pleaded,  the  jury  cannot  find  matters  which  make  the 
award  void,  if  they  are  not  contained  in  the  award  itself.  R.  2  Rol. 
692.  L  25.    Vide  Hob.  54. 

In  waste  the  plaintiff'  dedaivs  upon  a  fiBofiment  to  the  use  of  the 
defendant  for  life,  remainder  to  the  plaintiff,  and  the  issue  is  upon 
the  feoflBooent,  and  found  that  there  was  a  feoffinent  to  such  uses ;  the 
jury  shall  not  find  that  the  use  to  the  defendant  was  without  impeach- 
ment of  waste.     R.  per  three  J.    3  Leo.  80.     Cro.  £1.  40. 

If  a  verdict  finds  matter  out  of  the  issue,  it  is  void  for  so  much, 
though  it  concludes  thereon  generally,  for  or  against  the  plaintiff  or 
deferaant     Hob.  53.    Vide  post,  (S  28.) 

And  though  the  matter  out  of  the  issue  destroys  the  plaintifi^s  title. 
1  Lea  66. 

If  the  plaintiff  bv  replication  pleads  assets  in  a  certain  manner^ 
and  the  verdict  finds  assets  generally,  it  will  be  good.  R.  2  Cro. 
140. 

But  if  a  verdict  does  not  directly  conclude  to  the  point  in  issue,  yet 
it  is  good,  if  the  court  can  collect  the  point  in  issue  out  of  the  ver- 
dict.   Hob.  54. 

Afl^  if  the  issue  be  that  the  tenant  has  the  fee,  verdict,  that  he  has 
nothing,  is  good,  for  it  denotes  that  he  has  not  die  fee.     Hob.  54. 

(S  19«)  And  a  verdict  shall    be  void : — If  it  finds  only 

part  of  the  issue. 

So^  a  verdict  is  instdScient  for  the  whole,  if  it  finds  only  part  of 
the  issue,  and  says  nothing  to  the  residtte:  as,  in  an  infonnation  Ar 
intrusion  into  a  house  and  100  acres  of  land,  if  the  verdict  finds 
agamst  the  defendant  for  the  land,  but  says  nodiing  as  to  the  houses 
it  is  void  for  the  whole.    Co.  Lit.  227*  a.    R.  2  Leo.  196. 

If  b  debt  for  5002.  on  a  charter-party  to  pay  50  guineas  per  month,  defen- 
dant pleads  he  paid  50  guineas  per  month  for  all  the  time,  and  issue  taken 
that  he  did  not,  and  the  jury  find  that  357/.  remains  unpaid,  and  says  nothing 
of  the  rest  of  the  5002.  the  verdiet  is  void.  Hooper  v.  Shepherd,  P.  1 1  G.  2. 
Str.  1089.    And.  156. 

In  trespass  for  breaking  his  close,  and  beating  his  servant,  if  it 
says  nothing  to  the  battery.     R.  3  Lea  88. 

In  trespass  against  husband  and  wife  for  beating  his  horse  and 
other  trespasses,  a  verdict,  that  the  wife  beat  the  horse,  and  for  the 
residue  not  guilty,  but  says  nothing  as  to  the  husband  whether  he 
beat  the  horse  or  not,  is  bad.     R.  Yel.  106. 

In  debt  for  7L  if  it  finds  nil  debet  for  6J.  and  nothing  for  the  residue. 
IL  Cro.  EL  138. 

In  trespass  for  a  gown  and  manteau,  if  nothing  found  for  the  man*- 
tean.    R.  3  Lev.  6S. 

In  waste  in  pulling  down,  selling  and  destroying  of  houses,  &c.  if 
nothing  found  as  to  the  sale.     1  Lev.  809.  -  * 

So^  m  an  action  against  threes  who  plead  severally,  if  three  seveMi 

issues 
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issues  are  joined,  and  there  is  a  Yerdict  on  two  issues  only,  but  no^ 
thing  is  said  as  to  the  third  issue,  it  is  void  for  the  whole.   .  R.  2  Ro!« 

722.  L  5. 

If  in  a  civil  case  the  veniUct  is  taken  generally,  and  any  one  count  is  bad^ 
it  vitiates  the  whole.  Trevor  v.  Wall,  B.  R.  £.  26  Geo.  3.  1  T.  R.  151. 
Hancock  v.  Haywood,  B.  R.  M.  30  Geo.  3.    3  T.  R.  433. 

But  in  criminal  cases,  if  a  verdict  is  taken  generally,  and  there  is  any  one 
count  to  support  it,  the  verdict  shall  stand  good.  By  Ld.  Mansfield,  C.  J. 
Peake  v.  Oldham,  B.  R.  £.  15  Geo.  3.  Cofwp.  276.  Grant  v.  Astle,  B.  R. 
T.  21  Geo.  3.    DougJ.  730. 

But  the  verdict  maj  be  amended  by  the  Judge's  notes,  if  the  amendment  is 
applied  for  before  judgment ;  and  if  not  applied  for  in  dme,  the  only  remedy 
u  a  venire  facias  de  novo^  which  may  be  granted  by  a  court  of  error.  Dougl. 
ibid. 

Where  the  parts  of  a  judgment  are  separate*  it  may  be  affirmed  as  to  part, 
and  reversed  as  to  the  rest.    3  T.  R.  435. 

•  On  a  writ  of  error  where  one  count  appears  to  be  bad,  and  the  verdict  is 
entered  generally  on  all  the  counts,  the  court  must  reverse  the  judgment  tit 
toto,  since  they  cannot  see  on  which  of  the  counts  damages  were  given ;  but 
that  is  not  applicable  to  the  case  where  the  damages  are  assessed  severally  on 
the  separate  counts.    By  Buller,  J.  itiid. 

If  tne  verdict  is  against  law,  the  court,  on  motion,  will  order  it  to  be  set 
aside,  and  a  verdict  entered.  Man  v.  Cadell,  B.  R.  M.  15  Geo.  3.  Cowp. 
232. 

In  an  acUon  bj  husband  and  wife  for  a  battery  of  both,  if,  on  not 
guilty,  the  defendant  b  found  guilty  for  the  battery  of  the  wife,  but 
nothing  is  said  as  to  the  battery  of  Uie  husband.     R.  Hard.  166. 

Yet  In  trespass  for  battery  and  wounding,  and  not  guiltv  to  the 
wounding  and  justification  to  the  residue,  if  it  finds  that  he  beat  and 
wounded  of  his  own  wrong,  but  says  nothing  to  the  issue  on  the  not 
guilty,  it  is  good.     R.  Cro.  El.  854<. 

So,  in  prohibiUon,  if  it  finds  the  custom,  &c.  for  the  defendant, 
but  says  nothing  as  to  the  proceedings  after  the  prohibition  delivered. 
R.  2  Mod.  Ca.  3; 

But  it  may  find  part  of  the  issue  for  the  plaintifi^and  part  for  the 
defendant.     Vide  post,  (S  26.) 

Though  the  issue  is  entire :  as,  in  a  writ  of  error  to  reverse  a  fine 
by  him  in  remainder  after  an  estate  tail,  if  the  defendant  pleads  a 
conmion  recovery  in  bar,  and  there  is  issue  thereon,  and  the  recovery 
is  found  of  part  of  the  land,  it  is  for  the  plaintiff  for  part,  but  the  de- 
fendant may  proceed  in  error  to  reverse  the  fine  for  the  residue.  R. 
2  Rol.  711. 1.  30. 

In  debt  on  a  penal  bill  for  300/.  on  nil  debet,  it  may  find  for  lOOl. 
ddfetj  for  200/.  nil  debet.    R.  Sal.  664. 

If  m  a  special  verdict  assets  are  found  entire,  and  if  the  penalty  e(  three 
bonds  are  charges  on  the  assets,  then  for  defendant,  if  not  eharges,  then 
for  pliuntiff,  and  the  court  thinks  the  penaltv  of  two  bonds  are  charges,  and 
of  the  third  not ;  Judgment  may  be  entered  thereon,  quia  videtur  cur.  &c. 
accordingly.    Str.  1028.  B.  R.  H.  219. 

So,  u  it  finds  words,  which  imply  the  whole  issue,  it  is  sufficient,- 
tbouffh  part  of  the  issue  is  not  expressly  found :  as,  in  trespass  foir 
MMiiut  and  battery,  if  it  finds  the  defendant  guilty  of  the  trespass  and 

assault. 
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assault,  and  says  nothing  to  the  battery ;  for  trespass  implies  it.  R. 
2  Lev.  111.     Cro.  El.  85.     Vide  supra. 

So,  in .  an  information  for  forging  and  publishing  a  deed,  if  it 
finds  the  defendant  guilty  of  the  trespass  and  forgery  predict*  but  says 
nothing  to  the  publishing;  for  the  word  trespass  implies  it.  R.  2 
Lev.  IIJ. 

li  a  man  is  indicted  for  forging  a  bond,  for  publishing  ^uch  bond,  and  for 
publishing  a  certain  bond,  knowing  it  to  be  foiged,  and  the  jury  find  a  special 
verdict  tluit  he  forced  a  bond,  and  published  the  same,  and  say  no  more, 
the  court  will  supply  what  the  jury  ought  to  have  done,  and  find  him  guilty 
of  the  two  first  offences,  and  not  guilty  of  the  third.  Rex  v.  Hays,  T.  3  6. 2. 
Str.  843.    tid.  Raym  .1518. 

So^  the  jury  cannot  find  a  part  only  of  H  deed  or  will, 
but  must  find  the  whole,  otherwise  the  verdict  is  void  for  the  whole. 
Vau.  84. 

But  if  several  pleas  go  each  to  the  whole,  if  one  of  them  be  found  for  the 
defendant,  he  shall  have  a  general  verdict,  and  the  jury  need  take  no  notice 
of  the  other.     Barber  v.  Dixon,  U.  ]  7  G.  2.    Wils.  44. 

CS  20.)  If  it  be  imperfect. 

When  the  imperfection  shall  be  aided  by  intendment^  vide  post, 
(S  31.) 

When  by  special  conclusion,  vide  post,  (S  35.) 

So^  a  verdict  is  void  which  finds  the  matter  so  imperfectly  that 
there  does  not  appear  a  good  title  for  the  plaintiff*;  as  in  assise  for 
rent,  if  the  jury  find  a  aemand  and  refusal,  et  sic  disseisivitj  but  do 
not  find  a  demand  upon  the  land,  it  is  void  ;  for  other  demand  is  not 
a  disseisin.     R.  2  Rol.  693.  1.  45.  696.  1.  40. 

If  the  jury  find  a  devise  till  the  heir  pays  so  much,  but  do  not  find 
whether  the  heir  has  paid  or  not.     R.  2  Rol.  698. 1.  40. 

If  it  finds  that  A.  had  two  sons,  B.  and  C.  (and  who  was  heir  is 
the  question,)  if  it  does  not  find  which  is  the  ddest  son,  it  is  void  ; 
for  it  shall  not  be  intended  that  B.  being  named  first  is  the  elder.  R. 
2  Rol.  699. 1.  15.     Cro.  cont.  Cro.  Car.  392. 

If  it  finds  that  the  lessor  of  the  plaintifi*  entered  and  leased  to  the 
plaintifi^,  who  was  ousted  by  the  defendant,  but  does  not  find  any 
title  in  the  plaintiff.     Semb.  2  Rol.  699. 1.  40. 

If  it  finds  a  lease  from  a  college,  and  entry  by  the  bailiff  for  a  con- 
dition broken,  but  does  not  find  an  authority  to  enter  by  deed.  R. 
2  Rol.  699. 1.  50. 

If  it  finds  a  special  title  in  A.  and  that  B.  entered  and  leased  to  the 
plaintiff^  and  if  A.  has  tit^e,  for  the  plaintifl^  &c.  but  does  not  find 
that  B.  disseised  A.  so  that  his  entry  and  lease  is  void ;  for  it  shall 
not  be  intended  that  B.  entered  by  disseisin.     2  Rol.  700. 1.  5. 

If  it  finds  that  100  acres  of  wood  in  the  declaration  are  parcel  of  a 
farm,  which  farm  was  demised  to  the  plaintiff  by  indenture  praut, 
and  the  indenture  shews  a  demise  of  the  whole  farm,  except  coppice, 
but  does  not  find  there  was  any  coppice  on  the  farm,  or  that  the  wood 
in  the  declaration  was  coppice,  it  is  not  sufficient  to  bring  the  mat-, 
ter  intended  by  the  exception  in  question,  but  it  is  a  sufficient  verdict 
for  the  plaintiff.     R.  2  Rol.  700.  1.  1 5. 

Vol.  VI.  R  If 
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If  it  finds  ft  devise  on  a  condition  precedent^  but  don't  find  die 
condition  perfonned.    R.  2  Rol.  700. 1.  50. 

If  it  finds  a  feoffinent  by  a  &ther,  who  is  tenant  for  Ole,  with  re- 
mainder to  B.  his  son^  wiUi  warranty  to  the  piaindfl^  and  that  &•  is 
his  only  son  by  such  a  wife,  but  does  not  find  that  he  is  his  son  and 
heir,  and  then  the  warranty  will  not  descend  upon  him  >  and  it  shall 
not  be  intended,  for  he  might  have  another  son  by  another  wife. 
R.  2  Rol.  701. 1.  10.     Cro.  Car.  391. 

In  assumpsit  to  pay  on  request,  if  it  finds  that  he  undertook,  but 
dues  not  say  modo  etjbrmoj  nor  finds  uiy  request.  R.  2  Rol.  711* 
1.  45. 

If  it  finds  a  devise^  and  does  not  sa^  that  the  devisor  is  dead.  R. 
2  Leo.  120. 

If  a  verdict  find  that  Julian  wife  of  B.  is  dead,  when  the  issue  is  ' 
whether  Jemmet  wife  of  B.  is  dead,  and  does  not  say  that  Julian  and 
Jemmet  are  the  same  name.     R.  Mo.  41 1. 

If,  in  an  information  for  usury,  it  finds  quod  camq>L  agreat^JaiPf 
but  does  not  find  the  loan.     R.  2  Cro.  210. 

So,  if  the  verdict  does  not  expressly  find  matter  necessary  to  main- 
tain the  action,  it  is  imperfect.     R.  2.  Jon.  61. 

As,  if  it  finds  an  entry  but  no  expulnon.     Pc^h.  12. 

So»  if  it  finds  matter  specially,  and  finds  an  entry  by  the  defend- 
ant on  the  p1ainti£^  and  then  makes  a  general  conclusion,  without 
finding  title  in  the  defendant,  or  possession,  there  shall  be  judgment 
for  the  plaintifi^,  without  regard  to  the  special  matter.  R.  Cro.  EL 
4S8. 

So,  if  a  verdict  does  not  find  damages  and  costs,  it  is  imperfect ;  bs, 
in  annuity.     R  1 1  Co.  56.  a.    2  Rol.  722. 1.  SO. 

Or,  finds  entire  damages  when  it  ought  not ;  for  insufficient  da- 
mages are  as  none.     1 1  Co.  56.  a. 

So,  in  detinue,  if  it  does  not  find  the  value  as  it  ought.  10  Co. 
119.  b. 

Or,  in  vdhre  maritagii  does  not  find  the  value  of  the  marriage*  R* 
10  Co.  119.  a.     2  Rol.  722. 1.  10.    ' 

But  the  omission  of  finding  damages  and  costs  will  be  aided  by  a 
release  of  them.     R.  11  Go.  56.  a. 

So,  an  omission  of  that,  which  the  conit  ea  offUio  shall  enquire  of, 
will  be  aided  by  a  writ  of  inquiry.     10  Co.  119.  a. 

If  there  &re  several  issues,  and  a  verdict  good  as  to  one,  and  imper- 
fect as  to  others,  a  venirejacias  goes  to  all.     R.  2  Rol.  722.  L  45. 

So,  in  an  action  against'  several,  if  the  Verdict  is  good  as  to  some^ 
imperfect  as  to  others,  there  shall  be  a  venire  facias  de  naoo  as  to  all^ 
and  a  defendant  found  not  guilty  may  afterwards  be  found  guilty. 
R.  2  Rol.  722. 1.  S5.     2  Cro.  627. 

If  the  verdict  is  defective,  and  omits  finding  any  thing  within  the  province 
of  the  Jur^r  to  find,  no  Judgment  can  be  given,  and  there  must  be  a  vemrt  de 
novo.    Rex  v.  St.  Asaph,  3  T.  R.  428  in  noHs. 

So,  if  there  be  a  demurrer  to  part,  and  issue  for  part,  and  theTcr* 
diet  does  not  find  damages  for  the  matter  in  the  demurrer,  it  it 
wholly  void.     Dub.  2  Rol.  72S.  1.  5. 

But 
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But  k  nay  be  aided  by  a  release  of  damages  dn  the  demurrer^  or  a 
Mn  pra9.    R.  1  Sal.  346. 

S^  if  a  v«dict  be  imperfect,  it  shall  not  be  rectified  by  the  same 
janr,  but  a  venire  de  nooomaai  issue.    R.  2  Cro.  210.  ' 

If  it  ^uppem  on  the  hce  of  the  jmraia  that  the  cause  wss  triad  after  the 
the  daj  of  am  prius  mentioned  therein^  theie  must  be  a  venire  facias  de 
aoopawarded*  for  the^oA.  corpora  andjuirata  camiot  in  this  case  be  amended. 
Crowder  v.  Rooke,  T.  2  6.  3.    2  Wik.  144. 

Wherever  itftaint  would  lie,  writ  of  in<}uiry  cannot  be  awarded  to  assess 
damages,  but  venire  do  novo  must  go ;  so,  if  issue  is  joined  in  abatement,  and 
▼erdict  for  plaintiff.    Eichom  v.  Lemaitre^  H.  8  G.  3.    2  Wils.  367. 

In  debt  n>r  the  penalty  of  5002.  on  articles  not  to  out  trees,  tek  on  pe- 
nalty; kc.  If  there  is  yerdict  for  plaintiff,  that  defendant  owes  the  debt  and 
one  shilling  damages^  a  venire  fucias  de.  novo  shall  go,  for  lury  should  hav4 
aBsaBS0d  the  real  dunagea  on  the  breaches  assign!^  i|nd  plamtiff  camiot  take 
verdict  for  the  whole  debt  by  8  &  9  W.  3.  c.  10.  Drage  ▼.  BraniU  P.  8  6.3* 
2  \rils.  377. 

On  riens  per  descent^  verdict,  '^  that  there  are  lands  sufllicieift,'*  good, 
though  the  Taloe  not  set  out.    Barnes,  444. 

(S  91.)  If  it  be  uncertain. 

So^  an  uncertain  verdict  is  void ;  aS}  in  debt  against  an  exe- 
cutor^ who  pleads  plene  admlnistravUy  if  the  jury  find  he  has^  goods 
b  his  hands  unadministeredy  and  does  not  say  to  what  value.  Go. 
Lit  S27.  a. 

For  it  motC  find  the  fact  dear  to  a  common  intent*    Van.  75^ 

In  vfdore  marifytgii,  if  it  finds  the  marriage  of  the  heur>  and  does 
not  say  by  whom.    R.  9  Co.  74.  a. 

If  it  finds  the  st.  27  EUz.  for  makine  vdd  fraudulent  convqrancesy 
and  does  not  find  the  conv^ance  finndulent ;  for  it  does  not  bring  it 
within  the  statute.    R*  10  6o.  57.  a. 

In  dower,  on  nunquee  seisie  que  dower j  if  it  finds  that  the  husband 
was  sdsed  of  so  much  as  B^  has,  and  does  not  say  how  much.  R. 
2  Rol.  694.  1.  80. 

In  ^ectmeut,  if  it  finds  the  defendant  guilty  of  dght  pieces  of  land^ 
without  other  certainty.     R.  2  Rol.  694. 1.  50*     Vide  Sav.  S5. 

In  an  acdon  on  a  penal  statute,  which  gives  a  penalty  for  every 
offbnce,  if  it  finds  the  defendant  guilty  contrary  to  the  statute,  but 
does  not  say  how.often  he  isgnUty.    R.  2  Rol.  696. 1.  5. 

In  account  asamst  A*  as  receiver  of  10/.  by  the  hands  of  B.t  other 
lOL  by  the  hands  of  D.,  if  it  finds  that  he  received  only  one  10/.  but 
does  not  ^  by  whose  hands.     R.  2  Rol.  689.  1.  5. 

If  it  findb  that  there  was  a  demand  for  rent  due  at  Lady-day,  and 
does  not  say  for  a  year  or  half  a  year  then  ended.  R.  per  three  J. 
Windh.  cont.  Sav.  132. 

If  it  finds  A.  his  only  daughter,  it  is  not  sufficient,  without  sajring 
that  she  was  his  heir.     R.  3  Lev.  125.  , 

In  ejectment,  if  it  finds  the  defendant  not  guilty  for  four  closes^ 
containing  400  acres,  and  finds  qsecially  for  Che  residue,  and  it  do^ 
not  iqppear  how  much  the  residue  was.     R.  2  Cro.  ilS. 

If  there  are  four  different  demises  in  ejectment,  and  a  verdict  for  plaintiff 
that  he  recover  hia  term  aforesaid,  without  saving  which,  it  is  void.  Lady 
Cass  V.  Title,  H.  12  G.     Str.  682. 
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So»  if  debt  be  for  40/.  on  several  ecmtractS}  and  a  verdict  as  to  rSO/. 
quod  debet y  as  to  10/.  quod  nil  debet y  but  it  does  not  say  on  which 
contract  it  finds  for  the  plaintiff,  on  which  not.     R.  2  Rol.  270. 

So,  if  it  finds  damages  i^ncertainly ;  as,  in  assumpsit^  if  it  finds  da- 
mages, 40/.  if  die  law  wills  that  they  should  give  40/.  but  if  the  law 
wills  not,  dien  S/.    R.  2  Rol.  695  .l.  50. 

So^  if  it  be  uncertain  for  what  thing  or  time  the  damages  are  given. 
R.  2  Sand.  171. 

Yet,  they  may  give  less  or  greater  damages  on  a  contingency,  and 
refer  it  to  the  court 

So,  on  a  covenant  to  pay  11/*  for  every  acre  of  land  less  than  was 
alleged  on  a  purchase,  and  breach  a85i;^ed  that  there  were  so  many 
acres  loss  as  amounted  to  700/.,  the  jury  find  that  there  were  so 
many,  &c.and  give  400/.  damages,  it  will  be  good,  though  they  find 
all  the  acres  wanting,  &c.  for  they  are  chanceUors,  and  may  mitigate 
damages.     R.  2  Rol.  703. 1. 10. 

(S  22.)  If  it  be  only  argumentative. 

So,  a  verdict  which  finds  the  matter  in  issue  only  by  argument  and 
inference,  is  void;  as,  if  the  issue  be,  that  a  copyhold  granted  for 
three  lives  is  heriotable,  and  the  jury  find  that  there  never  was  any 
such  grant  in  that  manor ;  for  it  is  not  found  directly  that  U  is  not 
l^eriotable,  but  only  by  argument.     R.  2  Rol.  693. 1. 10. 

So,  on  an  issue  that  by  the  custom  a  grant  may  be  to  three  for  the 
lives  of  two,  a  verdict,  that  a  grant  for  three  lives  is  good,  will  be 
void ;  for  it  does  not  find  the  issue  but  upon  the  inference^  that  the 
gnuit  of  a  less  estate  is  good  where  the  custom  warrants  a  greater 
estate.     R.  2  Rol.  693. 1.  15. 

If  the  issue  be,  whether  a  copyhold  may  by  custom  be  granted  in 
tail,  a  verdict,  that  it  may  be  granted  in  fee,  is  void.  Per  Hought. 
2  Rol.  693.  1. 20. 

In  debt,  on  a  special  non  est  Jactumf  for  that  the  bond  was  read  as 
an  acquittance,  verdict  that  he  is  lettered,  and  knew  it  to  be  a  bond, 
and  gave  it  voluntarily,  is  not  good ;  for  it  ought  to  find  directly  that 
it  is  his  deed.     2  Rol.  693. 1.  25. 

So,  if  the  defendant  pleads  solvit,  and  issue  is  thereon,  verdict  that 
the  defendant  owes  the  money  is  not  good,  for  it  finds  only  by  argu- 
ment quod  non  sdvit,     R*  2  Rol.  693. 1.  32. 

So>  in  trespass  for  taking  and  cutting  his  leather,  tlie  defendant 
justifies  as  a  searcher,  &c.  and  that  he  in  searching  it  cut  it  more 
scrutator, ;  the  plaintiff  replies,  of  his  own  wrong  absque  hoc  that  he 
cut  it  more  scrutator. ;  verdict  that  be  cut  it  of  his  own  wrong  is  not 
good ;  for  it  does  not  find  the  issue  but  by  argument.  R.  2  Rol. 
694.  1.  10. 

If  the  issue  is,  whether  the  tenure  be  of  B.,  verdict  that  he  holds 
of  C.  is  not  sufficient.     R.  1  Lev.  210. 

In  assumpsit,  if  the  verdict  find  that  the  plaintiff  has  damage  by 
non-performance  of  the  promise,  it  is  not  good.     R.  YeL  77. 

In  trover,  on  not  guilty,  if  it  finds  that  the  defendant  converted  the 
goods  to  his  own  use^  it  is  not  good,  though  tantamount  to  not  guilty* 
R.  Cro.  El.  866. 

So, 


VerdicL  24/5 

'Soy  in  all  cases,  a  general  verdict  which  finds  the  point  in  issue  by 
way  of  arffumenty  is  void,  though  the  argument  or  inference  is  ne- 
cessary.    Van.  75. 

(S  23.)  If  it  be  repugnant. 

So,  if  it  be  repugnant :  as,  if  in  ejectment  for  20  acres  the  jury 
find  a  demise  for  10  acres  only,  and  if  the  court  are  of  opinion  that 
Xhis  is  a  demise  of  20  acres^  then,  &c.  it  is  repugnant,  and  void  for 
the  whole.     R.  2  Rol.  695.  1.  SO. 

If  it  finds  that  A.  was  seised  till  1st  Feb.,  and  that  a  writ  of  entry 
was  sued  against  B.  and  C.  tunc  tenerU.^  returnable  23d  Jan.,  to  the 
intent  to  sufier  a  recpvery,  here  no  tenant  to  the  pracipe  is  found ;  for 
if  A.  was  seised  till  1st  Feb.  it  will  be  repugnant  that  B.and  C.  could 
be  tunc  tenent. :  and,  therefore,  it  is  void  for  the  whole.  Per  Hob., 
but  the  other  J.  cont.     Hob.  262. 

In  appeal,  if  the  verdict  finds  the  defendant  not  guilty  of  homicide 
and  felony,  and  then  finds  him  guQty  se  defendendo,     1  And.  41. 

On  an  indictment  for  a  riot,  if  it  finds  the  defendant  guilty  of  the 
fact,  and  not  guilty  of  a  riot.     3  Mod.  72. 

If  there  is  a  verdict  for  defendant,  when  by  his  own  shewing  he  b  guilty : 
as,  if  he  Justifies  under  a  distress  for  rent,  and  shews  that  the  appraisers  were 
sworn  by  the  head-borough,  when  there  was  a  constable  present.  Broome  v. 
Rice,  T.  4  6.  2.    Str.  873. 

But  if  the  thing,  which  makes  the  repugnancy,  may  be  rejected  as 
surplusage^  it  is  good.     Vide  post,  (S  28.) 

So,  in  an  acticm  on  tiie  case  for  disturbing  his  common  by  digging 
turf  imd  a  fish-pond,  the  defendant  pleads  that  he  left  sufficient  com- 
mon ;  verdict,  that  by  digging  turf  he  has  not  left  sufficient  common ; 
that  by  the  fish-pond  he  has  left  sufficient ;  and  so  finds  that  the  plain- 
tiff has  sufficient  common,  and  has  not>  yet  it  is  good,  for  it  is  in  dif- 
ferent respects.    Dub.  Cro.  Car.  495. 

(S  24.)  If  it  be  variant  from  the  declaration. 

So,  if  there  be  a  material  variation  between  the  verdict  and  the 
declaration :  as,  in  debt  upon  a  contract,  if  the  verdict  finds  a  dif  • 
ferent  contract.    2  Rol.  702. 1.  20.  usq.  45. 

In  detinue  of  a  bond,  &c.  if  it  finds  a  different  bond.  2  Rol.  703, 
1.  SO. 

In  assumpsit,  if  it  finds  a  different  promise.  2  Rol.  703. 1. 35. 7 19. 
1.  5.  10.  50. 

In  an  action  on  the  case  for  slander,  if.  it  finds  words  materially 
different,  though  of  the  same  sense,  or  equally  slanderous:  as,  if 
the  declaration  be,  he'  is  a  bankrupt,  verdkt,  he  will  be.  2  Rol.  717. 
1.  45. 

Or.  if  the  declaration  be,  he  is  a  thief,  verdict,  he  stole  a  horse. 
2  Rol.  717.  L  50. 

Declaration  in  the  second  person,  thou  stolest,  &c.  verdict  in  the 
third,  he  stole.     R.  2  Rol.  718.  1.  10. 

So,  in  ejectment,  if  it  finds  a  different  lease.  2  Rol.  704>.  1.  35. 
719.  1.  32.  ad  50.  Hob.  73.  Latch,  93.  Hard.  330.  2  Lev.  14. 
And  vide  ibidem,  what  leases  are.  variant. 
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So»  in  waste  for  ctittliig  down  treosy  verdict,  that  he  dug  up. 
S  Bol.  7120.  h  10« 

The  et  simiUier  left  out  in  issue  delivered,  though  inserted  in  record^  is  &tal. 
.Barnes,  475. 

He  the 'said  indorsed,  in  issue*  he  the  said  A.  indorsed,  in  record*  fatal. 
Barnes,  476. 

But  a  $inall  or  immaterial  variation  does  not  avoid  tlxe  verdict. 
'     Vide  post,  (S  SO.) 

And  if  the  record  of  msi  prius  agrees  with  the  declaratiott  ddivered,  a 
variation  from  the  issue  delivered  is  not  material.  Shepley  v.  Marsh,  P.  13 
G.  2.    Str.  113L 

If  the  record  of  nui  prius  agrees  with  the  roU,  though  not  with  paper-book 
of  the  issue,  verdict  shall  not  he  set  aside ;  and  if  the  record  of  nisi  prius  ia 
wrong,  the  oourt  will  amend  it  by  the  roll,  after  a  verdict  on  defence  made. 
Leeman  v^.  Alien,  P.  3  G.  3.    2  Wils.  160. 

(S  05.)  Or,  gives  damage  for  a  thing  not  iocurred. 

So^  a  Tordict  shall  be  void,  if  it  gives  damages  for  that  for  which  no 
cause  of  action  was  then  incurred :  as,  in  an  action  upon  the  case  for 
seducing  bis  apprentice,  per  quod  he  lost  his  service  for  the  residue 
«£  the  term,  whicb  in  not  yet  expired,  for  he  may  afterwards  return 
and  aerve.    R.fl  Send*  169*  '  1  Lev.  399. 

So,  in  an  action  on  the  case  for  building  a  mill*  3d  August,  per  quQ4 
a  cloee  was  ovetflowo,  et  tatum  prqfiamm  a  2  JuL  amisit,  i£  fim  jury 
give  entire  damages.     R.  SaL  663* 

But  in  co^nant,  if  the  plaintiff  assigns  a  breach,  for  that  the  hovse 
/iiit  et  adknc  ten^ros.  esisiUj  the  danisms  shall  not  be  inteaded  for 
any  tlrnig  tA&r  the  action  brouj^t.    R.  3  Lev.  246.  348» 

(S  26.)  But  a  verdict  is  sufficient  t-^If  it  finds  die  bub- 
stance  of  the  issue. 

But  it  is  sufficient,  if  the  substance  of  the  issue  is  found*  Co.  Lit. 
287.  a. 

As,  in  an  issue,  if  A.  be  joint  tenant  with  B.,  if  the  jury  find  that 
A.  has  nothing,  it  is  acainst  htm ;  for  he  cannot  be  a  joint  tenant  if 
be  has  nothing.     2  RoK  705.  1.  4a  50. 

In  trespass  in  Middlesex,  the  defendant  justifies  by  a  writ  in  L«on<- 
don ;  the  plaintiff  replies,  dttit  he  took  in  Mxldleseic  of  his  own  wrong 
without  such  cause ;  if  it  finds  that  he  took  by  writ  in  Middlesex^ 
it'  is  suflScient ;  for  the  elect  of  the  issue  was  upon  the  place.  2 
Rol.  7D6.  1.  2. 

In  audita  querela  upon  fiaymettt  after  execation,  and  issue  thereon, 
if  it  finds  a  payment  before,  it  is  sufficient;  for  payma^t  was  the 
substance,  and  the  time  not  material.    R.  2  RoL  706.  1.  15. 

On  an  issue,  if  taken  by  ecu  sa.^  if  it  finds  a  taking  by  an  alias  cof 
piaiy  it  is  sufficient.  R.  Hob.  54.  2  Rol.  707.  L  10.  and  many  cases, 
ibid.  708,  709.  711.     Mo.  858. 

In  ejectment,  a  lease  of  a  manor  is  {deacfed,  whereof  the  tenements 
in  which  are  parcel,  and  issue  an  demirit  matter. ;  if  it  finds  that  he 
demised  a  farm  called  the  manor,  whereof  the  tehemeftts,  in  whidi 

are 
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are  parcel,  and  that  there  are  copyholds  but  no  freeholds  there^ 
though  this  is  not  a  manor  in  law,  yet  it  is  sufl^cient;  for  tjhe  sub- 
stance is,  a  demise  or  not    R.  6  Co.  67*    2  RoL  712. 1.  5. 

In  ejectment  for  a  moietyy  as  one  of  two  co-heirsy  a  verdict  for  a 
Uiird  part,  plaintiff  appearing  to  be  one  of  three  co-heirs,  is  good ;  for  ]^in« 
tiff  must  recover  according  to  his  title.    Denn  v.  Purvis,  P.  30  G.  2.     1  B. 

^  Issue  whether  A,  was  in  the  realm  1  Aiu^.  8  Car.  and  remained 
ftfe  years  without  entry  or  claim  to  avoid  a  fine,  if  it  finds  he  was  ^ 
Car.  and  not  9  Car.  it  is  suffic^nt ;  for  the  time  is  not  material,  if 
he  was  five  years  without  claim.     R.  2  Rol.  718. 1.  10. 

Issue  in  trespass,  whether  the  land  was  die  fireehold  of  A.  if  i  t 
findh  that  as  to  two  parts  it  was  the  plaintiff's  freehold,  and  the  other 
part  A.'s,  it  is  suflicienC ;  fi>r  it  fin&  as  much  as  proves  the  action 
not  maintainable.     R.  Cro.  EI.  157. 

In  prohibHion,  it  was  suggested  that  a  modus  of  4^.  time  whereof, 
&c  was  paid,  and  issue  npon  the  moduSf  and  it  was  found  by  the  ver- 
dict that  there  was  a  modits  of  49.  6d. ;  R.  that  the  defendant  shall 
not  have  a  consultation,  for  a  modus  is  found,  though  it  is  not  the 
same  as  was  suff^ted.     Cro.  El.  819. 

SOf  it  is  suflScient,  if  it  does  not  find  the  words  of  the  issue,  but 
words  tantamount:  as,  if  the  issue  be^  wheth^  the  pUuntiff  AabuU  et 

faxHsusJidt  qffidum  pradietum^  verdict,  quod  occupavitf  is  sufficient. 
L  Mo.  401. 

Indictment,  that  defendant ya6rtaivt<  et  contrafecii  a  bank-note  for  520/. 
verdict,  that  fie  erasit  et  aUeramJt  a  note  by  turning  the  word  two  into  five, 
held  good,  and  judgment  against  defendimt.  Rex  v.  Dawson,  M.  3  G. 
Str.  19. 

So,  it  is  sufficient,  if  it  finds  so  much  of  the  issue  as  maintains  of 
avoids  the  bar,  though  it  does  not  find  all  the  words  of  the  issue :  as, 
if  the  obligor  pleads  soixnt  ad  diem,  the  plaintiff  replies  that  ^he  de- 
fendant, nor  A.  and  B.  joint  obligors,  nee  eorum  aliquU  solvit,  and 
issue  thereon,  if  it  finds  that  the  obligor  non  solvity  it  is  sufficient. 
R.  Cro.  Car.'6,  7. 

If  a  special  verdict  on  a  mandamus  finds  that  plmntiff  was  chosen  a 
jorai,  then  chosen  mayor,  received  the  sacrament  within  a  vear  before 
chosen  mayor,  but  not  before  chosen  Jurat,  it  is  good,  thdugh  it  does  not 
find  that  there  was  no  prosecution.  Martin  v.  Jenkin,  M.  14  G.  2.  Str. 
1145. 

So,  it  is  sufficient  if  it  finds  the  defendant  guilty  for  part  only  of 
the  demand  on  charge  in  the  declaration :  as,  in  trespass,  if  it  finds 
him  guilty  fbr  part  only  of  die  trespass  all^^ed.  Vide  2  Rol.  68S. 
1.  20.  703. 1.  26.  704.  L  5*  10.     Vide  ante,  (S  19.) 

Tb  trespass  vi  et  armis  for  assault  and  battery,  chai^ng  special  damaees, 
defiendant  pleads  as  to  the  vt  ef  anms  not  guilty,  and  issue  is  Joined ;  and  as 
to  the  special  damages  pleads  **  son  assault  demesne  /*  plaintifi  replies,  **  de 
injuria  sua  propria  absque  tali  causa^*  and  issue  is  joined ;  verdict,  **  guilty 
of  the  trespass  within  written,**  is  good.  Hawks  v.  Crofton,  M.  32  G.  2. 
2  B.  M.  698. 

In  ejectment,  if  it  finds  him  gmltjr  only  for  part  of  the  lands  or 
tenemento  demised;  R.  2  Rol.  70a.  !•  40.  Cro.  El.  IS.  3  Lev. 
384. 
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So,  in  an  action  upon  the  case  for  putting  in  cattle  and  consum- 
ing his  common,  if  he  is  found  guilty  only  for  depasturing  the  com- 
mon, and  not  guilty  for  putting  in  the  catUe.  R.  9  Co.  lf2.  2  Rol. 
704. 1.  15. 

So,  in  an  informadon  upon  a  penal  statute,  if  it  finds  only  one  de- 
fendant guilty,  or  only  in  part.  R.  2  Rol.  707-  1.  30.  50.  708.  L  5. 
Cro.  El.  835. 

So,  in  action  for  words,  you  stole  my  horse,  and  another 
count  for  charging  with  fel<M(iy,  if  it  finds  that  he  did  not  charge 
with  felony,  but  finds  the  words,  it  is  sufficient  as  to  them.  R.  2 
Rol.  710. 1.5. 

So,  in  account,  the  defendant  pleads  to  part  bailiff  U>  the  plaintiff 
and  a  stranger,  if  it  finds  him  bailiff*  to  the  plaintiff*  for  so  much> 
without  more,  it  is  sufficient.     R.  Mo.  548. 

Otherwise,  if  the  declaration  is  upon  an  entire  contract,  promise, 
&C. ;  for  then,  if  it  finds  against  the  defendant  for  part^  it  is  a  mate- 
rial variaUon.     R.  2  Rol.  702. 1.  20.  ad  45.  707. 1.  55. 

If  there  is  enough  found,  on  several  issues  joinedy  for  court  to  give  judg- 
ment on,  there  shall  be  no  new  oeittre,  though  on  one  issue  no  proof  nor 
verdict.    BarneSy  461. 

(S  270  O^f  omits  a  thing  not  material. 

So,  omitting  to  find  a  thing  not  material  does  not  avoid  the  ver- 
dict :  as,  if  it  finds  that  A.  was  seised  and  devised  to  B.  paying  debts 
and  legacies,  and  refers  to  the  court  what  estate  passed,  it  is  not  ma- 
terial, though  it  does  not  find  whether  B.  has  paid  the  debts  and 
legacies;  for  it  is  a  condition  rather  than  a  limitation.  R.  2  Rol. 
699.  L  5. 

Soj  in  debt  for  750^  upon  a  bond  pro  sepiuagint.  et  quinquagifUm 
libris,  if  the  jury  finds  that  the  defendant  made  the  bond)  it  is  suffi- 
cient, without  finding  that  it  was  intended  for  750/.     R.  Hob.  116. 

So,  in  trespass,  or  rescousj  if  the  defendant  allies  that  A*  tefiuil 
by  rent  and  heriot-service,  and  justifies, for  a  heriot,  it  is  sufficient^ 
if  it  finds  a.tenure  by  heriot-service,  though  not  for  the  same  rent. 
Semb.  Cro.  El.  799. 

Otherwise  in  replevin,  for  the  avowant  ought  to  pr^ve  the  tenure 
alleged.     R.  Cro.  EI.  799. 

(S  28.)  Surplusage  does  not  avoid  it.) 

And  surplusage  shall  not  hurt :  as,  if  the  jury  find  a  direct  vei'dict 
for  the  plaintifi  or  defendant,  and  then  add  uncertain  or  contra- 
dictory matter.  Vide  several  cases.  2  Rol.  695.  1.  5.  15.  35.  1 
Leo.  92.  R.  Mo.  431.  R.  Cro.  £1.  480.  R.  Cro.  Car.  76.  130. 
174.     R.  2  Sand.  308.     Sav.  112.     Vide  post,  (S  40.) 

As,  upon  a  non  est  facitm^  if  it  finils  that  it  was  his  deed,  but 
ddivered  after  the  date.     2  Rol.  706. 1.  17. 

If  the  issue  be,  whether  A.  and  B.  enfeofied,  if  it  finds  that  A* 
and  B.  did  not  enfeofi^  but  that  A.  alone  enfeoffed,  the  last  clause  is 
void.     2  Rol.  706. 1.  25. 

Verdict,  that  an  executor  adminhtravil  vel  ad  usitm  jnoprium  dis- 

posuitf 
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posuit,  is  good^  though  in  the  disjunctive,  and  one  way  had  been 
sufficient.    R.  Hob.  49. 

If  it  finds  the  prescription  alleged,  it  is  good,  though  it  finds 
more.     R.  Hob.  117.    R.  2  Lev.  253.    Mod.  Ca.  4. 

If  it  finds  a  demise  for  life  upon  the  land,  but  no  other  livery.  R. 
Cro.  £1.  482. 

Or,  quod  A.  10  Jun.  demisit  habendum  a  die  dat^  and  livery  23 
Jul.  this  being  repiienant  shall  be  rejected.     R.  2  Cro.  153. 

So,  in  ejectment  lor  12  acres  of  land,  if  the  defendant  b  found 
guilty  for  20,  the  plaintiff  shall  have  judgment  for  12.  R.  2  Bol. 
707.  L  5. 

In  an  action  against  husband  and  wife  for  words  by  the  wife,  ii 
it  is  found  that  the  husband  and  wife  spoke,  it  shall  be  surplusage  as 
to  the  husband,  and  a  good  verdict  agunst  the  wife.  R.  1  Rol.  216. 
R.  2  RoL  483. 

So,  if  the  jury  find  that  the  defendant  committed  waste  and  sold, 
and  then  find  the  particulars  of  the  waste  but  no  sale ;  the  first  being 
only  the  title  of  the  verdict  shall  be  rgected  as  surplusage.  R.  2  SamK 
255. 

So»  if  it  finds  so  much  for  damages,  -to  be  paid  in  dying  if  it  can 
be,  the  last  words  shall  be  rejected.     R.  Cro.  Car.  219. 

So,  if  it  finds  the  matter  in  issue  and  other  matter  out  of  the 
issue,  which  makes  contra.    Vide  ante,  (S  18.) 

So,  if  tenant  by  receipt  pleads  that  A.  was  seised  for  life,  rever- 
sion to  hun,  the  demandant  replies  that  A.  was  seised  in  fee,  and 
issue  thereon ;  a  verdict  that  A.  had  nothing  in  the  land,  nor  the 
other  in  reversion,  is  for  the  tenant  by  receipt ;  for  it  is  found  that 
A.  had  not  the  fee^  and  other  is  surplusage.  1  Rol.  705. 1.  40.  50. 
3  Leo:  80. 

So,  on  an  indictment  for  battery,  if  the  Jury  find  the  defendant 
miltyproui  Sir  T.  F.  versus  eum  queritur^  where  the  indictment  was 
found  at  the  assizes  and  Sir  T.  F.  only  joined  issue  for  the  king  as 
the  king's  soronaior  et  attorn,  in  B.  R.  it  will  be  good ;  and  prout  Sir 
T.  F.  versus  eum  querilur  rejected  as  surplusage.     R.  2  Sand.  308. 

(S  29.)  Except  where  it  tends   to   the   prejudice  of  the 

party. 

But  when  the  surplusage  tends  to  the  prejudice  of  the  parties,  it 
is  bad;  as,  in  trespass  for  assault,  battery,  and  wounding,  the  de- 
fendant justifies  the  assault  and  battery,  and  issue  is  thereon ;  the 
juiy  find  the  defendant  guilty  for  the  assault,  battery,  and  wounding, 
and  give  entire  damages,  it  is  bad ;  for  damages  are  given  for  the 
wounding^  which  was  not  in  issue.  R.  per  three  J.  Wind.  cont. 
1  Sid.  96. 

(S  30.)  Nor,  a  small  variation. 

Nor,  a  small  addition  or  variation ;  as,  if  the  declaration  be  of 
land  in  Spreton  and  Begley,  and  the  verdict  of  land  in  Sprkon  and 
North  Begley.     R.  1  Sid.  27.     Vide  ante,  (S  24.) 

Evidence  of  a  house  situate^  in  ihe  parish  of  M.  will  support  an  aver- 
ment of  a  house  *'  at  S."  S  being  extra-parochial,  and  both  places  usually 

going 
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going  by  the  name  of  &     BurlNge  r.  Jakes,  G^P.  £.  38  G.  3.      1  Bos.  8c 
Pull.  Rep.  225. 

la  assumpsit^  if  the  jury  aseeae  damages  occasione  dehiii  pr€edici£ 
where  it  should  be  occasione  nan  pef[f9muitian.  astumption,  pradict. 
R.  RoL  696.  L  10«     Hob.  89. 

In  an  action  upon  the  case  for  an  escape  against  the  gaoler  of  the 
prison  of  the  castle  of  M.»  a  verdict  finding  that  the  defendant  is 
^bler  of  the  prison  there,  and  permitted  the  escape ;  but  that  there 
18  no  castle  there,  is  good.     R.  2  RoL  712.  L  2. 

In  an  action  for  slander,  if  the  dedaratioa  and  verdict  vary  by  the 
addition,  omission,  or  change  of  any  words^  which  are  not  material 
for  the  maintaining  of  the  action  or  increase  of  damages.  R.  2  RoL 
717.  L  15.  ad  50.  718.  L  20.  ad  50.     R.  Hob.  180.     R.  Yel.  152. 

Otherwise  if  the  words  are  totally  different,  though  of  the  same 
sense.    Vide  ante,  (S  24*.) 

In  an  action  on  the  st.  2  Ed.  6.  for  not  setting  out  of  tidies^  and 
declaration  upon  a  lease»  if  A.  so  long  live,  and  continue  parson,  if 
it  finds  a  lease  if  A.  so  long  live,  without  mcMre,  it  is  sufficient ;  for  it 
determines  if  he  resigns,  or  does  not  continue  parson,  and  therefore 
the  substance  is  found ;  for  the  words  omitted  are  what  the  law  im- 
plies.    R.  2  RoL  718. 1.  5. 

In  ejectment^  if  it  finds  a  lease  not  materially  variant.  Vide  4  Leo. 
14.     2  RoL  704. 1.  SO.  40» 

In  trespass,  if  it  finds  him  guilty  in  a  moiety  of  the  land  described 
in  the  declaration,  in  the  other  moiety  not  guilty.     R.  2  Cro.  183. 

So^  if  it  varies  in  a  point  collateral  to  tne  matter  in  issue;  as,  if 
A.  avows  and  pleads  a  lease  for  21  years,  and  a  grant  of  the  rever- 
sion to  him,  and  the  grant  of  the  reversion  is  traversed ;  if  the  jury 
find  a  lease  variant  from  that  pleaded,  it  is  not  material.     R.  2  RoL 

705. 1.  25. 

If  the  issue  be  oh  a  feoffinent  to  the  use  of  A.  for  life,  and  after- 
wards to  C.  in  tail,  if  it  finds  a  feoffinent  to  the  use  of  A.  for  life, 
and  then  to  other  uses,  which  are  determined,  and  then  to  the  use 
of  C.  in  tidl,  it  is  good ;  for  the  uses  determined  are  not  materiaL 
R.  2  RoL  712. 1.  20. 

In  cLssimpsit  by  assignees  of  commissioners  of  bankrupt  for  40iLj  if 
the  verdict  finds  the  debt  S5/.  only.     R.  Al.  28. 

So,  if  a  verdict  varies  from  the  sum  demanded,  it  does  not  pre- 
judice; as,  in  debt,  if  it  finds  less  due  than  was  demanded ;  for  the 
residue  may  be  paid.     R.  2  RoL  702- 1.  50. 

So,  in  assumpsit,  on  the  custom  of  merchants,  that  either  alone 
shall  pay  money  promised  by  two  to  be  paid  at  certain  days^  when 
they  are  found  in  arrear  on  account,  if  the  verdict  varies  as  to  the 
days  of  payment,  the  days  bein^  past.     2  RoL  70S.  1.  5. 

So,,  if  a  verdict  finds  a  variation,  when  notwithstanding,  the  matter 
found  is  sufficient  to  maintain  the  issue,  the  verdict  is  good. 

In  action  on  promissory  note^  if  there  are  two  counts,  one  on  the  note  in 
1732,  (as  it  was,)  and  the  other  for  money  lent  in  1733,  and  as  to  this  last 
count  the  issue  varies  from  the  declaration  as  to  the  time,  it  is  not  material.* 
Wright  V.  Crust,  P.  9  G.  2.    B.  R.  H.  252. 

Ifthe  issue  delivered  is  entered  of  Trinity,  and  the  record  of  nm  prius  is  of 
Easter,  it  is  not  material.     Crofts  v.  WiUcin»  T.  9  G.  2.   B.  R.  H.  303. 

If 
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If  plaintiff's  aocepting  issue  is  omitted  in  issue  delivered,  but  inserted  in 
record,  and  defendant  on  trial  nuikes  defence,  (though  only  by  excepting  to 
plaintiff's  evidence  in  point  of  law,)  verdict  shall  net  be  set  aside.  Barnes, 
455. 

Jolm  JolmS.  ki  dedaratioD,  John  S.  in  iBiue^  inuaaterial.    Barnes,  476. 

So,  that  plaintiff  was  indebted  to  plaindff.    Sanies,  477. 

So»  »wavd  of  f  s)tire»  iw^ve  good»  4co.  ijemre  itself  twdve  free.  Bames, 
487. 

(S  31.)  And  it  is  suffici^ent,  if  it  may  be  supplied  by 

intendmadt. 

And  incident  and  neoessarjr  circnmstanoes  shall  be  supplied  by  in- 
tendment ;  as,  on  a  general  verdict^  all  circumstances  wmch  warrant 
the  finding  of  the  jury  shall  be  intaided.    2  RoI«  694.  L  5. 

So^  if  a  man  may  leas^  reserving  the  most  aocnstomable  rent  for 
20  years  before;  if  the  jury  find  a  lease,  rendering  the  customary  rent, 
it  is  SD^bdent ;  for  it  shall  be  intended  the  most  accustomable  for 
20  years;  for  castomaiy  extends  to  all  precedent  time.  R.  3  Co^  9. 
Heydon*  ^ 

A  bar^n  and  sale  founds  without  mentioning  the  consideration, 
shall  be  mtended  upon  good  consideration.  Cro.  £U  819«  B.  2  Rol. 
699.  L  la 

A  retainer  of  a  deputy.  Sec  foun4f  sball  be  intended  by  deedi  R. 
9  Co.  51.  b. 

A  presentment  after  a  resignation ;  a  consent  to  the  resignation  shall 
be  intended.    R.  2  Cro.  64s    YeL  61. 

If  it  be  foon4  that  be  waa  seised  in  fee,  and  made  a  will,  upon 
wbich  the  question  arises^  it  shall  be  intended  that  it  was  land  in  soc- 
age, and  that  he  devised  it  bv  his  will,  though  it  be  not  directly  found. 
R.  2  Rol.  696. 1.  20.  25.     K.  2  Rol.  223. 

So,  that  he  died  seised.  R.  2  Rol.  694.  L  $5.  Vide  several 
cases  to  the  same  effect.  2  Rol.  698. 1. 20.  35.  R.  cqnt  2  Rol.  699. 
1.  20. 

If  lettei's  patent  are  found,  diey  shall  be  intended  under  the  great 
seal.     R.  2  Rol.  699. 1.  35. 

If  it  finds  that  A.  recogn.  se  debere  before  the  mayor  of  the  staple, 
it  'shall  be  intended  that  it  was  by  writing  obligatory,  and  accord- 
ing to  the  form  of  the  statute.  R.  4  Co.  65.  b.  2  Rol.  700. 1.  35. 
Htob.  55. 

If  it  finds  a  court-baron  held  at  the  usual  place,  it  shall  be  in- 
tended within  the  manor.    R.  9  Co,  51.    Hob.  56. 

If  the  jury  find  that  the  defendant  vas  not  taken  by  a  ca.  sa.  but 
by  an  dUas  capias^  it  shall  *be  intended  diat  the  alias  was  on  the  same ' 
judgment,  and  between  the  same  parties,  otherwise  it  would  not  have 
been  doubted  whether  the  alias  was  sufficient.     R.  2  Rol.  696.  L  SO. 
Bob.  55.    Vide  Cro.  Car.  453. 

So»  it  shaU  be  intended,  that  he  was  k^t  in  execution ;  for  it  is 
consequential  on  the  taking.     R.  2  Rol.  697. 1-  10.     Hob.  B6. 

Tre^ass  in  four  acres  of  land  in  A.  and  B.  verdict  of  the  third 
part  or  two  acres,  and  it  does  not  say  in  what  villj  it  shall  be  in- 
tended 
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tended  that  every  acre  was  in  both  viUs.     R.  Yel.  228.    Cont  Sav, 
35.    Ace  Cro.  EL  465. 

If  it  be  found  that  a  man  virtute  warranii  made  a  lease,  it  shall  be 
intended  that  he  pursued  his  warrant,  though  all  the  drcumstanceB  are 
notfou^d.    R.  Cro.  £1.  167. 

If  a  verdict  finds  a  lease  by  tenant  in  tail,  it  shall  be  intended 
that  he  continues  alive.  R.  cont.  Cro.  El.  407.  Vide  ante,  (S  SS, 
67, 68.) 

If  it  finds  a  grant  by  patent,  and  vUerius  grant,  &c.  it  shall  be  in* 
tended  by  the  same  patent.     R.  2  Brownl.  2S2.  4.  ' 

If  it  finds  a  deprivation  by  a  bishop,  it  shall  be  intended  well  made. 
R.  Jon.  893. 

(S  32.)  And  shall  have  a  reasonable  intendment. 

So,  words  shall  have  a  reasonable  intendment;  as,  in  assise,  if  the 
jury  find  that  the  defendant  is  tenant,  and  disseis^  the  plaintiii^  it  is 
sufficient,  without  saying  that  he  is  tenant  of  the  freehold,  or  that  the 
plaintiff  was  seised  and  disseised ;  for  it  shall  be  intended  that  he  is 
tenant  of  the  freehold,  and  not  by  statute-merchant  or  otherwise.  R. 
2  Rol.  698. 1. 40. 

If  the  jury  find  the  contents  of  a  deed,  &c.  and  afterwards  the  deed 
in  hcec  verba^  the  court  will  judge  on  the  deed  itself  and  not  on  the 
collection  of  the  jury.    Van.  77. 

(S  93.)  And  a  reasonable  construction. 

So,  if  a  verdict  finds  that  A.  granted  to  his  companion,  the  court 
construes  it  that  he  released ;  for  this  is  the  proper  conveyance  from 
one  joint-tenant  to  another.    2  Sand.  97. 

(S  34.)  When  an  intendment  does  not  aid. 

But  intendment  does  not  aid  a  matter  which  stands  indifferent  and 
is  material ;  as,  that  rent  was  demanded  upon  the  land.  Vide  ante, 
(S  20.) 

If  it  finds  a  bargain  and  sale,  it  shall  not  be  intended  that  it  was 
inrolled.    Hob.  262. 

So,  if  it  finds  a  fine^  it  shall  not  be  intended  with  proclamations. 
Ibid. 

,  If  it  finds  a  gaoler  insufficient  at  the  time  of  the  escape,  in  an 
action  against  tne  superior,  it  shall  not  be  intended  that  he  was  so  at 
the  time  of  the  action.     R.  Eq.  Ca.  527. 

So,  it  shall  not  be  intended  that  no  dama^  were  given  for  a 
thing,  which  is  sensible,  though  insufficientiy  alleged.  R.  1  Sal.  129. 
364. 

(S  35.)  When  verdict  aided  by  a  special  conclusion :— for 
the  court  doubts  nothing  but  that  vvhich  is  referred  to 
the  court. 

So,  an  imperfect  verdict  may  be  aided  by  a  special  conclusion ;  for 
the  court  will  not  doubt  of  any  thing  but  what  is  referred  to  the  court 

by 
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by  the  verdict.  R.  5  Co.  97.  a.  R.  Mo.  268.  2  Rol.  698. 1.  SO. 
40.  702.  1.  10.    D.  Lit.  94.  134. 

As,  if  the  juiy  refers,  whether  a  resignation,  &c.  be  good ; 
whether  there  was  a  res^nation  shall  not  be  doubted.  R.  Yel.  61. 
2  Cro.  64. 

If  entry  be  lawiii],  it  shall  not  be  doubted  whether  A.  who  com- 
manded the  entry  was  alive.     R.  3  Leo.  152. 

Nor  shall  it  be  doubted  whether  the  defendant's  title  is  good, 
though  none  found,  if  the  plaintiffs  entry  is  not  lawful.  R.  Cro.  £1. 
438. 

If  the  jury  find  the  defendant  guilty,  if  the  will  was  executed^ 
it  shall  not  be  doubted  whether  the  devisor  was  seised.  R.  £q.  Ca. 
256. 

So,  if  a  special  verdict  does  not  find  a  title  for  the  plaindfi^  but 
concludes,  if  the  patent  be  good,  for  the  defendant,  if  not,  for  the 
plaintiff;  if  the  court  judges  the  patent  void,  the  plaintiff  shall  have 
judgment :  for  the  court  will  intend  that  the  jury  were  satisfied  that 
the  plaintiff  had  a  good  title,  if  it  was  not  avoided  by  the  patent.  R. 
Cro.  Car.  22. 

So,  if  the  jury  conclude,  if  the  devise  is  in  fee,  for  the  defendant,  it 
shall  not  be  doubted  whether  there  was  other  land  in  fee  to  supply  the 
devise  to  the  plaintiff.     R.  Cro.  Car.  130. 

If  such  ffoods  were  distrainaUe,  for  the  plaintiff,  it  shall  not  be 
doubted  wnether  there  was  a  good  cause  for  the  distress.  Semb.  cont. 
1  Sal.  249. 

(S  36.)  And  therefore  a  special  conclusion  waives  the 

special  matter. 

So^  if  a  verdict  finds  a  special  matter  in  assise,  and  says  besides, 
that  die  plaintiff  wa3  seised  and  disseised,  such  special  conclusion 
waives  the  special  matter.     2  Rol.  696. 1.  20. 

If  the  plaintiff  declares  upon  a  lease  by  father  and  son,  the  jun'  find 
a  lease  by  father  and  son,  but  that  the  fiither  was  tenant  for  lite,  re- 
mainder to  the  son,  and  so  it  was  a  lease  by  the  &ther  only,  and  a 
confirmation  by  the  son,  and  concludes  whether  it  was  a  good  revo- 
cation ;  on  such  conclusion  the  court  does  not  take  notice  of  the  other 
matter.     R.  Jon.  393. 

(S  370  So,  a  special  conclusion  aids  other  defects. 

So^  a  spedsl  conclusion  on  a  sinde  point  aids  imperfection  in  other 
parts  of  the  verdict:  as,  if  thejury  nndaspegcial  matter,  and  conclude, 
if  the  lease  found  be  a  revocation,  &c.  this  aids,  a  variance  between 
the  declaration  and  verdict.     R.  2  Rol.  701.  1.  30. 

So,  such  a  special  conclusion  aids  a  repugnancy  between  one  part 
of  the  verdict  and  another.     R.  2  Rol.  701. 1.  45.     Hob.  54. 

(S  38.)  But  a  conclusion  does  not  aid: — if  it  be  contrary 

to  the  premises. 

Yet,  the  conclusion  does  not  aid,  when  it  is  not  warranted  by  the 
premises ;  as,  in  assise  for  rent,  if  the  jury  find  a  demand  and  refusal 

of 
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of  the  rent,  H  sk  disseisMit  without  fiftdiiig  a  donand  pb  the  land; 
it  is  not  sufficient ;  for  the  conclusion  is  only  thar  deductioii  fiNM  die 
premises,  and  therefore  it  sliall  Hot  be  intoided  firoi  dicnoe  that  it 
was  upon  the  land.     R.  2  JUA.  695. 1.  50. 

And  when  the  jury  make  a  conclusion  contrary  to  what  the  law 
<  and  the  court  would  adjudge  on  the  epecial  matter  before  ibittd»  on 
which  their  conclusion  is  founded)  the  court  will  judge  upon  the  speeU 
matter.     Hob.  63.     Vide  3  Leo.  119.     R.  Mo.  105.  269. 

As,  ,if  the  jury  find  a  receipt  by  the  executor  of  rent  due  after  the 
death  of  the  testator  on  a  lease  for  years,  and  condude,  so  assets,  tJie 
court  will  adjudge  for  the  defendant ;  for  the  rent  nms  with  the  re- 
version.    Dy.  962.     2  Rol.  70£.  1.  5. 

If  it  finds  A.  seised^  that  B.  entered  and  leased  to  the  plainti£^  and 
if  A.  has  tide,  for  the  plaintiff  but  does  not  find  that  B.  entered  by 
disseisin,  which  shall  not  be  intended,  and  then  his  lease  to  the  idain«> 
tifi^is  void :  though  the  jury  doubt  of  nothing  but  the  seisin  and  title  of 
A.,  yet  the  court  will  not  give  judgment  for  the  plaintiff.  R«  2  RoL 
700. 1.  5. 

(S  890  Or,  if  the  special  matter  be  out  of  the  issue. 

So,  a  verdict  which  finds  matter  out  of  the  i«itie,  is  void  for  ao 
much>  though  therecm  it  eondudra  gmeanliy  for  or  against  the  [dain- 
tiff  or  defendant    Vide  ante,  (S.  18. ) 

As,  in  annuity  by  prescription,  and  issue  on  the  prescription^  if  the 
juiy  find  the  prescription,  but  that  nothing  was  in  arrear^  yet  judg- 
ment shall  be  for  the  plaintiff.     Hob.  54. 

s     (S  40.)  Or„  contrary  to  the  general  verdict. 

So,  if  a  verdict  beg^s  with  a  direct  verdict,  and  afterwards  finds 
apecisl  matterj  upon  which  the  law  will  adjudjge  contrary  to  the  direct 
verdict,  and  submits  the  whole  to  the  court,  the  court  will  give  judg- 
ment according  to  the  specisJ  matter.  Hpb.  53.  Vide  I^er,  1 15. 
370.  Cro.  Car.  212. 

As,  if  the  issue  be  whether  A.  was  taken  by  a  cap.  adsatisfaciendunif 
and  the  jury  find  that  he  was  not  taken  by  a  ca.  sd.  but  that  on  the 
same  judgment  he  was  taken  by  an  alias  ca.  sa.  and  so,  &c.  R.  Hob. 
53.     2  RoL  695. 1. 20. 

If  issue  be  on  an  assumpsit  to  save  bail  harmless,  and  the  juxy  find 
that  the  defendant  assumed,  but  that  the  bail  was  condemned  at  the 
suit  of  another,  not  in  the  suit  against  him  for  whom  he  was  bail. 
Semb.  Cro.  £1.  459. 

(S  ^l.)  A  verdict  needs  not  precise  certainty. 

A  verdict  needs  not  precise  certainty;  as^  if  the  jury  find  a  com* 
mission  secundum  Jbnnam  statuti^  it  is  sufficient,  thouah  it  does  not 
shew  the  statute  pursued  in  all  points.     5  Co.  7.  b.  de  j.  Eccl. 

So,  if  it  finds  that  it  was  not  parcel^  but  was  demised  as  parcel, 
priBlexiu  a^usjhit  reputed  parcel,  it  is  sufficient  on  issue  whether  re- 
puted parcel.    R.  I  Sid.  191. 

.   (S  42.)  Nor, 
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(S  4f9.)  Nor,  certainty  in  a  thing  not  material. 

S05  certainty  b  not  necessaiy  in  a  case  where  it  b  not  material ;  as, 
in  debt  against  an  beir  who  pleads,  nothine  by  descent,  if  the  juiy  find 
that  he  had  divert  lands,  widiout  saying  what,  it  b  sufficient ;  for,  for 
a  &dse  plea,  there  shall  be  a  generd  verdict  against  him,  without  re* 
gard  to  assets.     R.  2  Rol.  694. 1.  40.      1  Rd.  234. 

(S  43«)  So,  a  verdict  is  aided  by  a  finding  to  part  of  the 

declaration. 

S6,  '9,  verdict  may  be  aided  by  taking  it  only  upon  one  part  of  the 
dedaratioD,  and  not  upon  the  whole. 

And  it  may  be  taken  upon  any  part  of  the  declaration  to  which  the 
evidence  b  applicable.     Per  Holt,  1  Sal.  ISS. 

If  a  verdict  b  given  generally  for  plaintiff,  -and  by  mistake,  on  a  count  not 
proved,  instead  of  the  count  proved,  die  court  will  order  the  verdiot  to  be 
entered  on  the  right  count,  and  not  grant  new  triaL  Sukton  v.  Norton,  M* 
2Q.3.    dB.M.1235. 

(S  44.)  By  amendment. 

If  the  jury  find  a  verdict  for  the  phdntiff  with  one  penahy  generally  in  a 
penal  action,  and  the  plaintiff  apply  it  to  one  count,  he  cannot  afterwards 
apply  it  to  another,  though  tne  former  be  bad  in  point  of  bw,  and 
thou^  the  evidence  would  have  warranted  the  verdict  on  any  other  count. 
3  T.  R.  448. 

When  a  verdict  shall  be  amended,  vide  Amendment,  (P.) 

(S  45.)   When  a  verdict  shall  be  avoided :— 4>y  misdemea- 
nor of  the  jury  and  parties. 

After  the  departure  of  the  jury  from  the  bar,  they  may  return  into 
court  to  hear  any  evidence  of  which  they  are  in  doubt.  2  Rol.  676. 
L  10. 

But  if  the  jurv  examine  witneases  by  themselves,  though  nothmg  is 
said  bnt  the  evidence  which  was  given  in  court,  the  verdict  shaH  be 
avoided.  R.  Cro.  El.  411.  2  Rol.  715. 1.  20.  1  Leo.  805.  R.  3 
RoL  262.     Mo.  452.     Pal.  326. 

So,  if  a  witness  delivers  to  them  a  bundle  of  writings,  which  were 
shewn  to  the  court,  but  some  of  them  not  read  as  evidence.  R.  2 
Rol.  714. 1.10. 

Though  the  jury  say,  diat  it  was  laid  aside  and  not  inspected  by 
them ;  for  they  ought  to  inform  the  court  of  it.  R.  2  Rol.  714. 
1.  25. 

So,  if  the  jury  receive  mon^  of  the  party  or  his  agent,  after  de- 
parture^ before  they  have  i^reed  on  their  verdict,  then:  verdict  shall 
be  avoided.     Per  two  J.  wray  cont.  1  Leo.  18. 

Or,  eat  or  drink  at  the  charge  of  die  party.  €0.  Lit.  227.  2  Rol. 
713. 1.  50.     1  Leo.  133. 

Or,  throw  cross  or  pile,  and  give  verdict  accordingly.  R.  2  Jon. 
83.  R.  2  Lev.  140. 205.  Barnes,  441.  [Com.  525.  Pr.  R^.  40^. 
Co.  G.  124.] 

If 
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If  one  person,  whose  name  was  not  in  the  box,  answers  for  another. 
Norman  v.  Beamont,  C.  P.  M.  18  Geo.  2.     Willes,  484.     Barnes,  453.  S.  C. 

If  after  the  lury  are  retired  thev  receive  papers  from  one  par^  without  con- 
sent of  the  other,  the  verdict  shall  be  set  aside.  Jennings  v.  Waine,  P.  8  G.  2. 
B.ILH.116. 

So,  if  a  party,  or  any  for  him,  delivers  a  letter  or  other  writing  not 
given  in  evidence  to  any  of  the  jury,  and  a  verdict  is  given  for  him. 
Co.  Lit.  227.  b. 

Or^  a  writing  shewn  in  court,  which  the  judge  said  was  not 
material  to  the  issue.  Cont.  per  Poph.  Qu.  per  Rol.  2  Rol.  715. 
1.  15. 

Or,  a  bundle  of  writings,  some  of  which  were  read  in  court,  some 
shewn  to  the  court,  but  not  read  in  evidence.  R.  2  Rol.  714. 1. 10. 
Vide  Lit.  69.     Pal.  S26. 

Thoiu;h  the  jury  say  they  did  not  inspect  them.    ?  Rol.  714. 1.  25. 

SOf  if  the  party  gives  to  any  of  the  jury  before  he  is  sworn,  an 
escrow  of  the  evidence  afterwards  given,  which  he  shews  to  his  com- 
panions.    R.  2  Rol.  714. 1.  45.  715. 1.  42.     Sti.  388. 

So,  if  the  plainti£f  says  to  the  jury  upon  their  dqNuture,  it  is  as 
clear  for  me  as  the  nose  of  my  face ;  for  this  is  new  evidence,  and 
strongly  persuades.     R.  2  Rol.  716.  1.  10. 

A  thing  of  such  a  nature  as  will  avoid  a  verdict  must  be  returned 
on  the  postectf  and  cannot  be  surmised.  R.  Cro.  El.  616.  S  Leo.  267* 
R.  2  Rol.  262.     Pal.  325. 

The  misconduct  of  the  jury  in  relation  to  their  verdict,  cannot  be  established 
by  a  Juror  8  own  testmionv.  '  1  T.  R.  1 1.     1  N.  R.  326. 

And  eating  and  driuKing  at  the  6barge  of  the  party  ought  to  be  al- 
leged before  the  verdict  received,  and  not  afterwards.  R.  Mo.  17. 
Semb.  15  H.  7.  1.  b. 

But  if  such  matter  appears  by  affidavit  afterwards,  the  verdict  is 
usually  discharged.     2  Lev.  140.  205. 

It  may  be  moved  after  motion  in  arrest  of  judgment,  on  new  matter  dis- 
closed.   Barnes,  441.  443. 

And  if  the  thing,  wherein  the  jury  misdemean  themselves,  is  by 
the  act  of  the  party  who  has  benefit  by  the  verdict,  there  shall  be  a 
new  trial,  otherwise  the  jury  only  shall  be  fined.  Per  Holt,  Sal.  645. 
15  H.  7.  1.  b. 

(S  4.6.)  When  not. 

But  if  the  jury  take  with  them  deeds,  Sec,  given  in  evid^ce,  it  does 
not  avoid  the  verdict,  though  it  was  without  the  direction  of  the  court. 
R.  Cro.  El.  411.     Per  Holt,  Sal.  645. 

So,  ifthey  take  books,  writings  without  seal,  &c.  given  in  evidence, 
without  the  consent  of  the  parties,  or  of  the  court.  R.  Cro.  £1.  411. 
2  Rol.  715.     Co.  Lit.  227.     Mo.  452. 

Though  they  take  them  from  the  party  or  his  agent.  R.  Cro.  £1. 
.411.     2  R9I.  715.  1.  10.  50.  716.  1.5. 

So»  if  they  take  depositions  shewn  in  evidence,  though  all  were  not 
read  in  court.     Lit.  69. 

So,  if  a  jpror  himself  shews  to  his  companions  a  writing  not 
given  in  evidence ;  this  does  not  avoid  the  verdict,  if  he  had  it  not 

from 
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from  die  party  or  his  agent.    R.  Cro.  EI.  616.    2  RoL  715.  1.  35. 
Mo.  5^6.  ' 

So,  if  the  plaintiff  speaks  to  the  jury,  if  he  says  nothing  of  the 
cause.    R.  2  Rol.  715.  1.  45.  / 

Though  one  of  the  parties  desire  a  juror  to  attend  iu  his  cause.  Suel  v« 
TimbrelU  M.  12  G.    Str.  643. 

Or,  if  a  juror  diallenged  and  withdrawn  stands  with  a  jury  for  half 
an  hour,  if  he  does  not  give  evidence.     R.  2  Rol.  85. 

So,  if  the  jury  eat  or  drink  before  the  verdict,  if  it  be  not  at 
the  charge  of  the  party  or  his  agent.  Co.  Lit.  227.  b.  2  Rol.  713. 
1.  45.  SS.  R.  1  Leo.  ISS.  8  Leo.  267.  R.  Mo.  33. 599.  Barnes, 
441. 

Or,  at  the  charge  of  the  party  after  they  are  agreed.  Co.  Lit.  227.  b. 
2  Rol.  71 S.  1.  40. 

So»  If  they  eat  and  drink  in  view  of  the  judge  with  the  consent  of 
the  court;    20  H.  7.  3.  b. 

Though  jurymen  leave  the  rest  for  some  time.  Wray  v,  ThorOf  C.  P.  M. 
18  6.  2.    Wnies,  488.  S.  C.    Barnes,  441. 

Though  a  juror  he  called  Heiury  instead  of  Harry.    Barnes,  454. 
.  A  veidict  shall  not  be  set  asiae  on  affidavit  of  two  of  the  jurors,  that  the 
jury  intended  to^  give  7t.  onl;^,  besides  232.  7s,  brought  into  couif,  instead  of 
23l.  17t.  for  which  the  vercuet  was  <leclared  and  entered  up.    Palmer  v* 
Crowle,  P.  12  G.  2.    Andr.  382. 

Affidavit  of  jurymen  confessing  they  tossed  up  for  verdict,  not  sufficients 
Semb.  Barnes,  438. 

A  verdict,  though  entered  by  mistake.  Lb  condusiva  in  a  collateral  proceedr 
lag.     1  East,  355. 

(S  470  ^y  arrest  of  judgment. 

After  verdict  a  man  may  allege  any  thing  in  the  record^  in  arrest 
of  judgment,  which  may  be  assigned  for  error  after  judgment*    2  Rol. 

716. 1.  80. 45.  ^  I  Sal.  77.  ' 

On  an  information,  under  a  private  statute,  a  misrecital  of  the  commence- 
ment of  the  parliament  is  fatal,  after  verdict,  on  the  plea  of  not  guilty. 
]>oug.  97.  n.  ^ 

So,  after  interlocutory,  b^ore  the  principal  judgment.  R.  Crp. 
£1. 914.  235.  1  Leo.  309.  Cont.  1  Vent.  253.  Ace.  2  Mod.  Ca. 
265. 

And  judgment  shall  not  be  entered  till  four  days  after  verdict,  if 
there  are  so  many  within  the  term,  because  the  plaintiff  may  move  in 
arrest  of  judgment.     R.  1  Sal.  77* 

Otherwise,  if  there  are  not  four  days  within  the  term.  Ibid. 
Thomas  v.  Ward,  C.  P.  E.  41  Geo.  3.   2  Bos.  &  Pull.  393.  S.P. 

So,  any  thing  which  shews  the  writ  abated ;  but  if  abateable  only, 
it  is  not  sufficient.    1  Sal.  77. 

Ifon  a  motion  in  arrest  of  judgment  there  is  a  rule  to.  stay  it, 
mid  afterwards  the  court   is  divided,  there   cannot   be  judgment. 

1  Sal.  17. 

Otherwise,  if  the  court  be  divided  on  the  first  motion.    Ibid. 
^  After  verdict,  the  court  will  do  what  thev  can  to  help  declaration,  but 
not  after  judgment  by  default;  so,  if  plaintiff  has  not  averred  performance,  or 
readiness  to  perform  what  was  to  be  done  on  his  part,  judgment  shall  be  ar« 
rated.    Collins  V.  Gibbs,  M.  33  6.  2.    2B.M.899. 

Vol.  VI.  S  .  A  verdict 
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A  verdict  will  not  aid,  where  the  gist  of  the  action  is  not  laid  in  the  decla- 
ration ;  but  it  will  cure  amlnguity.    Cowp.  826.     Doug.  683. 

In  an  information  for  two  penalties  on  two  statutes  for  the  same  fiict,  and 
verdict  pro  rege^  and  one  is  bad.  Judgment  cannot  be  arrested  as  to  part,  and 
given  pro  rege  for  the  other,  but  must  be  arrested  in  toto.  Rex  v.  Bx)6evere, 
T.  1730.  Bunb.  286.  295. 

If  good  notice  of  trial  is  ^ven  and  countermanded,  then  second  notice,  but 
name  of  cause  omitted  ;  this  second  continued,  and  name  of  cause  inserted, 
and  cause  tried,  verdict  set  aside ;  the  continuance  cannot  cure  the  second. 
Barnes,  297. 

If  on  a 'bad  Justification  in  trespass  there  is  verdict  for  defendant,  yet 
it  shall  be  set  aside,  and  Judgment  entered  for  plaintiff.    Barnes,  255. 

Where  it  appears  upon  the  face  of  the  record,  that  the  defendant  will  be  en- 
titled to  recover  from  the  plaintiff  the  very  same  sum  for  which  he  is  suing 
him,  the  court  will  arrest  tne  Judgment.    4  T.  R.  470. 

But  he  cannot  assign  error  m  fact  in  arrest  of  judgment.  2  Rol. 
716- 1.  20. 

As,  that  the  plaintiff  is  an  infant,  and  appeared  by  attorney.  Bro. 
Attorney,  46. 

Judgment  after  verdict  shall  not  be  arrested  for  an  objection  that  would 
have  been  good  on  demmrer.  Thus,  in  debt  on  security-bond  of  a  bailiff  of 
G.  hundreo,  conditioned  if  he  duly  executes  his  offices  within  that  hundred, 
and  executes  all  warrants  directed  to  him,  and  makes  due  return,  then,  &c. 
plea  of  performance;  replication,  that  defendant  had  not  duly  executed 
a  warrant  directed  to  him,  rejoinder  he  had ;  verdict  against  him ;  he 
shall  not  arrest  judgment,  because  it  is  not  alleged  that  the  warrant 
was  directed  to  him  as  bailiff  of  6,  hundred.  Weston  v.  Mason,  T.  5.  G.  3. 
3B.M.  1725. 

.  Per  curiam— after  Judgment  on  demurrer,  defendant  shall  not  come  to 
arrest  judgment  on  the  return  of  the  inquiry »  for  an  excepUon  that  might  have 
been  taking  on  arguing  the  demurrer.  Secus^  in  case  of  judgment  by  default, 
or  if  the  fieiult  arises  on  writ  of  inqi^iry  or  verdict.  Edwards  ?.  Blunt,  P.  7  G. 
8tr,  425. 

A  defendant  cannot  move  to  arrest  a  judgment  awarded  on  demurrer,  whe- 
ther general  or  special,  on  an  objection  which  might  have  been  taken  advantage 
of  on  arguing  the  demurrer.    2  Mars.  326.     6  Taunt.  650. 

Nor,  a  matter  of  record  which  does  not  appear  by  the  same  record ; 
as,  want  of  an  original,  warrant  of  attorney,  &c.     1  Sal.  77. 

The  want  of  a  bul  in  the  King's  Bench,  and  the  want  of  an  original  in  the 
Common  Pleas  are  both  cured  after  verdict.     Cowp.  455. 

Nor,  can  move  in  arrest  of  judgment,  if  the  roll  where  the  judg- 
ment should  be  entered,  or  the  postea  is  not  in  court.  Pr.  R^.  147. 
Mod.Ca.24.     1  Sal.  78. 

So,  after  judgment  quod  capiatur  upon  an  indictment  or 
information,  he  shall  not  move  in  arrest,  for  the  judgment  is  final. 
1  Sal.  78. 

Nor,  after  a  nonsuit.     R.  Lit.  253. 

In  B.  R.  he  may  move  in  arrest  of  judgment  within  four  days  after 
the  postea  brought  into  court  in  C.  B.  onfy  within  four  days  after  the 
commencement  of  the  term.     1  Sid.  36.    Lut.  1 1  • 

And  if  judgment  is  si^ed  before,  or  on  the  fourth  day^  it  is  irre- 
gular, though  no  execution  till  after.     R.  5  Mod«  205. 

Sunday  is  not  esteemed  one  of  the  foiur  dajfs  within  which  anrestof  judge- 
ment must  be  moved  for.    M.  7  G.  3.    4  B.  Ml.  2130.     Dougl.  745. 

Mouon  in  arrest  of  Judgment  must  be  on  the  app'earanodMiay  of  the  return 
of  /m^etts  corpus  jur.    Barnes,  445.  n  . 

If 
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If  it  b  to  be  moved  the  last  day  of  teni)»  there  must  be  notice  civen. 
Barnes.  247.  . 

Defendant  in  an  indictment  may  more  in  arrest  of  Judgment  at  any  time 
before  judgment  sijgned.    Rex  v.  Hays,  T.  3  G.  2.     Str.  843. 

And  now  in  a  ci?il  action  in  B.  H-  a  motion  may  be  made  in  arrest  of 
judgment,  after  a  rule  for  a  new  trial  has  been  discharged,  and  at  any  time 
before  judgment  is  entered  up.  Taylor  v.  Whitehead,  B.  R.  T.  21  Geo.  3. 
Dougl.  745. 

'  In  B.  R.  a  rule  has  been  obtained  to  shew  cause  why  a  nonsuit  should  not 
be  entered,  or  why  the  judgment  should  not  be  arrested,  or  why  a  new  trial 
should  not  be  granted.  Cameron  v.  Reynolds,  B.  R.  H.  1 6  Geo.  3.  Cowp, 
403. 

If  there  is  a  demurrer  to  one  count,  and  a  verdict  for  plaintiff  on  aho-' 
ther,  iudgment  cannot  be  arrested  till  the  demurrer  is  determined,  for  till 
then  the  proceedings  are  not  complete.  Goodright  v.  Hodson,  M.  12  G.  2. 
Andr.  282. 

After  venfict,  the  court  will  suppose  every  thing  right,  unless  the  contrarv 
appears  on  the  record.    Bull  v.  Steward,  M.  23  G.  2.     1  ^ils.  255. 

Judgment  shall  not  be  arrested  because  the  defendant's  name  u  put 
in  two  counts  instead  of  plaintiff's.  Richards  v.  Simonds,  M.  10  G.  3. 
3Wila.40* 

Jud^ent  shall  not  be  arrested,  because  in  joining  issue  the  defendant's 
name  is  repeated,  instisad  of  inserting  the  plaintiff's.  Rawbone  v.  Hickman, 
p.  9  G.  1.  IVobyn  v.  Churchman,  M.  5  G.  2.  Cleaver  v.  Jordan,  M.  7  G.  2. 
Harvey  v.  Peake,  M.  6  G.  3.     3  B.  M.  1793. 

The  court  will  not  arrest  the  judgment  in  an  action  for  words  in  one  count, 
though  some  of  them  be  not  actionable.  Lloyd  v.  Morris,  C.  P.  H.  17  Geo.  2. 
Waies,  443. 

SeciM  where  there  are  two  counts,  and  none  of  the  words  in  one  are  action- 
able, and  a  general  verdict  is  given  for  the  pluntiff.  C.  P.  H.  17  Geo.  2. 
Willes,  443. 

The  provision  in  the  stat.  16  &  17  Car.  2.  c.  28.  that  judgment  shall  not 
be  arrested  by  reason  of  omitung  the  words  vi  et  armist  or  conlra  pacem^ 
does  not  operate  to  supply  their  place  in  actions  wherein  they  were  never 
meant  to  be  inserted ;  nor  therefore  in  one  described  as  **  trespass  upon  the 
case,"  and  stating  a  forcible  injur)'.     6  T.  R.  125. 

(S  48.)  By  an  inconsistent  verdict  upon  another  issue. 

Spy  a  verdict  may  be  avoided  by  a  contrary  verdict  between  others. 

Buty  if  there  be  a  verdict  in  quare  impedit^  that  A.  was  not  ad- 
mitted, 8tc.  upon  the  king's  presentation »  a  contrary  verdict  in  a  right 
of  advowson  between  the  king  and  others,  not  parties  to  the  quare 
impediii  does  not  avoid  the  verdict  in  quare  impedit,  R,  Cro.  Car. 
490. 

So,  if  a  verdict  upon  another  issue  in  the  .same  action  be  inoon- 
sistent :  as,  in  trespass  against  two,  if  one  pleads  not  guilty,  and  it  is 
found  against  him,  the  other  pleads,  given  by  the  plaintiff,  which  is 
found  against  the  plaintifl^  there  shall  be  judgment  against  the  plauitiff 
on  the  first  verdict  also;  for  the  title  appears  against  him.  Hob.  54. 
Mod.  Ca.  10.    2  Cro.  134. 

Otherwise,  if  the  defendants  are  sued  severally.     Hob.  54. 

So,  in  traoeTf  if  one  defendant  pleads  not  guilty,  and  is  found 
guilty,  the  other  pleads  a  release,  which  is  found  for  him,  the  plain- 
tiff snail  not  have  judgment  against  him  who  pleaded  not  guilty ;  for^ 
being  jointly  charged,  the  release  to  one  discharges  both.  R.  4.  Mod. 
879. 

S  2  So, 
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SO)  in  an  action  against  twO|  one  is  found  guilty,  tbe  other  pleads 
a  justification,  whereupon  issue  is  joined  on  an  immaterial  point,  ami 
tbe  defendant  at  the  trial  makes  default,  whereby  being  out  of  couix^ 
there  cannot  be  a  repleader;  the  plaintiff  cannot  have  judgment 
against  one^  but  the  action  abates  against  both.    Mod.  Ca.  10. 

Ak  and  B.  have  mutual  denuuids  ;  each  brings  action*  A.  gives  notice  to 
set  ofi^  B.  does  not :  both  causes  come  on  at  the  same  sittings,  but  A.  v.  B. 
first ;:  A.  takes  verdict  for  his  whole  demand,  SOL ;  then  B.  v.  A.  copies  on, 
A.  offers  to  set  off,  but  is  not  allowed,  and  B.  has  verdict  for  his  whole  de- 
mand, .  i  H. ;  this  v^dict  against  A.  shall'  be  set  aside,  with  costs  of  nonsuit ; 
but  he  shall  remit  so  "tnuph  of  the  damages  recovered  by  him  as  exceeds  the 
balance  of  the  mutual  debt.  Brown  v.  BaskerviUe,  T.  i  G.  3.  2  B.  M. 
1229. 

But  otherwise,  if  the  verdict  does  not  appear  inconsistent ;  as,  in 
trespass  against  A.  and  B.  one  pleads  not  guilty,  the  other  justifies 
for  preservation  of  the  peace,  and  it  is  found  for  him,  and  for  the 
plaintiff  on  the  other  issue ;  llie  plaintiff  shall  have  judgment,  for  he 
might  be  guilty  at  another  time.     R.  2  Cro.  184. 

Indebitatus  assumpsit  against  A.  and  B.  and  judgment  against  A* 
by  nil  dicit%  B.  pleads  payment,  and  there  b  verdict  for  him,  A.  shall 
not  be  discharged  contrary  to  his  own  confession.     Per  Holt,  1  Sal. 

(T)  ipojBttca,  &C. 

By  rule  2  Ja.  2.  in  C.  B.  the  clerk  of  assize,  &c.  shall  deliver  the 
postea  to  the  prothonotary  on  the  quarto  die  po^  of  the  return  of 
the  writ  of  nisi  prius  in  bank,  on  pain  of  20/.      ^ 

And  he  keeps  it  in  the  interim,  and  shall  have  6s*  Sd.  for  his  at- 
tendance with  it  before.     Mod.  Ca.  24. 

And  he  ought  not  to  delivet  itie  postea  till  that  time 'to  any  except 
the  clerk  in  court.     Ibid. 

If  the  defendant  would  move  in  arrest  of  judgment,  he  must  givcf 
notice,  and  have  the  postea  in  court. 

And  a  rule  upon  the  postea,  that  it  be  brought  into  court,  is  notice. 
1  Sal.  78. 

The  court  will  not,  at  a  distance  of-time  after  the  trial,  amend  the  postea^ 
by  increasing  the  damages  given  by  the  Jury,  although  all  the  Jurymen  Join 
in  an  affidavit,  stating  uieir  intention  to  have  been  to  give  the  plamtiff  such 
increased  daina^es,  and  that  they  conceived  the  verdict  they  had  given  was 
calculated  to  give  him  such  a  sum.     2  T*  R.  281 . 

Where  on  the  argument  of  a  special  verdict  in  ejectment  the  court  of  C. 
P.  gave  Judgment  for  the  lessor  of  the  plaintiff^  the  court  on  motion  staid 
the  postea  until  the  event  of  a  writ  of  error  (which  the  defendant  intended 
to  bring)  should  be  known,  on  the  defendant's  undertaking  to  account  for 
the  mesne  profits  from  the  day  of  the  demise.  Boe  v.  Jones,  C.  P.  T.  28  G.  3. 
1  H.  Bl.  34. 

Where  a  verdict  is  reduced  under  a  reference,  the  plaintiff  is  entided  to  th^ 
postea,  without  any  application  to  the  court.     1  B.  &  P.  480. 

Special  cases  and  argwnents.^-^^o  special  arguments  to  be  entered ilie  last 
paper  day  of  the  term.    Lofft  370. 

in  a  case  reserved  for  the  opinion  of  the  court,  the  fiicts  proved  at  the  trial 
ought  to  be  stated,  and  not  the  evidence  of  those  fiicts  oi^ly.  >  2  Wils.  163. 
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In  ft  case  reseryed  at  the  trial  for  theopinion  of  the  court,  the  court  cannot 
infer  any  &ct8  beyond  those  which  appear  therein.  Thua,  if  a  grant  is  re- 
<|iiired  to  be  made  ^  take  effiM^t  in  possession,  which  in  its  t^rm  it  does,  and 
die  case  slates  that  the  srantor  aneminuds  remained  in  possession  till  hia 
death,  the  court  cannot  uence  infer  that  the|;rant  was  colourable^  and  that 
his  remaining  in  possession  was  a  tacit  condition  understood  when  the  grant 
was  executed.    SM.  &  S.  407. 

As  a  special  case  is  settled  before  a  Jury,  so  it  must  stuid.    Lofft.  83. 

If  parties  ^  to  trial  prepared  with  a  case  drawn  for  the  purpose  .of  takii^ 
the  opinion  of  the  court*  tne  court,  on  aiguing  the  case,  will  not  allow  a  for- 
mal objection  to  be  made  which  was  not  Siken  at  the  trial.    4  T.  R.  294« 

iVbticef.— All  nodces  in  the  exchequer  must  be  g^ven  and  jreceived  in  the 
names  of  clerks  in  court.     1  Price,  do5. 

•  In  C.  B.  notice  of  motion  cannot  be  senred  after  nine  at  night.    2  Taunt. 
48. 

A  defectiye  notice  is  not  cured  by  i^pearance.    Cowp.  30. 

Where  a  notice  is  a  nullity,  the  party  need  not  apply  for  relief  until  notice 
of^me  effectttd  proceeding.    2  N.  R.  75. 

A  term's  notice  is  not  necessary  to  revive  proceedings  against  a  defendant 
who  has  stayed  them  by  obtaining  an  injunction.    2  Sk.  784. 

Where  proceedings  are  atayied  for  a  time  certain  above  a  year,  proceedings 
may  go  on  at  the  expiration  of  the  dme  without  a  term  a  notice.  2  Btk. 
762-  :. 

After  a  year's  acquiescence,  Ju^rment,  as  in  case  of  a  nonsuit,  may  be  moved 
for  without  a  term  s  notice.    2  Blk.  1223. 

The  rule  that  a  term's. notice  is  requisite  wllere  no  proceecUngs  have  been 
had  ibr  four  termst  together,  does  not  apply  where  the  delay  has  been  occa- 
sioned by  the  defendant.    3  T.  R.  530. 

The  signing  of  a  consilium  b  taking  a  step  in  the  cause  within  the  mean- 
ingof  the  rule,  which  requires  that  at^rm!s  notice  be  given  of  any  intention  to 
proceed,  where  the  plaintiff  has  taken  no  step  in  the  cause  for  four  terms  toge-' 
ther.    3  T.  R.  530. 

The  rule  requiring  a  term's  notice  where  no  proceediiun  have  l^n  had  for. 
four  terms  tc^ther,  does  not  apply  to  a  motion  for  Judgment  as  in  case  of 
nonsuit.    5  T.  R.  634.  ^ 

Any  step  or  proceeding  within  the  year,  thoueh  not  followed  up,  supersedes 
the  necessity  of  a  term's  notice ;  thus,  a  notice  in  Hilaty  vacation  (within  the 
year)  that  after  Baster  temr  the  plaintiff  would  proceed  in  the  cause  ;  in  which 
case,  therefore,  the  common  notice  of  trial,  instead  of  a  term's  notice,  is 
sufficient.    3  East,  1. 

A  term  8  notice  is  not  necessary  where  there  have  been  no  proceedinga 
during  four  terms  after  verdict.  The  reason  why  such  notice  is  requir^ 
before  verdict,  is,  that  whilst  the  matter  is  still  in.  controversy,  the  patty 
should,  after  so  long  a  lapse  as  four  terms' without  any  proceedings,  have 
notice  that  he  may  prepare  himself;  but  when  the  matter  has  passed  in 
rem  judicatam  by  the  verdict,  the  same  reason  does  not  apply.  3M.  &  S. 
500. 

After  proceeding  have  been  delayed  for  a  year,  it  is  not  necessary  to  giv^ 
a  term's  notice  of  intending  to  proceed,  but  only  a  term's  notice  of  the  n^ext 
proceeding.    3  Smith,  101. 

The  rule  requiring  that  a*  term's  notice  shall  be  given  where  there  have 
been  no  proceedings  for  a  year,  comprehends  that  term  only,  and  not  the 
ensuing  vacation.  So  that  Judgment  may  be  signed  in  such  vacation.  2  T. 
R.  40. 

Jiotixna. — ^What  regularly  is  to  be  had  on  .plea*  ought  not  to  be  takeo 
upon  motion.    Lofll.  95*         ' 
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A  defendant  arrested  is  not  in  court,  and  therefore  cannot  make  any  >ppli' 
cation  to  the  court  until  he  has  put  in  and  perfected  bail ;  hence,  until  ttuX 
event,  he  cannot  move  to  stay  proceeding  in  an  action  on  a  JudgmeM 
pending  error  thereon.     5  T.  R.  9.     6  T.  R.  455. 

A  motion  to  answer  the  matters  of  an  affidavit,  cannot  be  made  on  the  last 
day  of  tenn.     4  Burr.  2502. 

The  paper  books  must  be  delivered  to  the  Judges  before  a  consiUum  can  be 
moved  for.    2  Anst.  499. 

The  court  will  not  appoint  a  re-argument  after  a  decision,  in  the  ab- 
sence of  the  crown  officer,  to  give  him  an  opportunity  of  being  heard. 
2  Price,  5. 

Rules  in  causes, — The  court  will  not,  generally,  grant  a  rule  to  shew  cause 
on  the  last  day  of  the  term,  where  it  would  operate  to  stay  proceedings. 
2  Price,  1 43.  If  the  motion  could  not  have  been  made  before,  they  will. 
2  Price,  143.  When  it  must  be  drawn  specially  for  the  last  day.  LotL 
436. 

Though  a  rule  for  time  be  not  served,  yet  if  no  advantage  be  taken  of  it, 
the  irregularity  may  be  saved  by  a  subsequent  service.     J  Sk.  290. 

Enlarged  rules  are  not  served,  because  both  parties  are  before  the  court. 

1  Smith,  99. 

Where  the  name  and  place  of  abode  of  the  attorney  is  mentioned  in  the 
book  kept  under  the  rule  of  court  of  K.  B.  HiL  1 768,  service  must  be  there. 
Lioiit.  357. 

The  counsel  obtaining  a  rule,  asainst  which  cause  is  shewn  in  the  first 
instance,  has  a  reply  in  support  of  his  rule.    4  Taunt.  690. 

An  original  rule  cannot  be  made  absolute  until  the  day  following  that  for 
which  it  is  drawn  up ;  an  enlarged  rule  may  be  nuide  absolute  on  the  very  day. 

2  Taunt.  174. 

One  partv  cannot  compel  the  other,  having  obtained  a  hiie  to  draw  it  up. 
4  Taunt  893. 

Where  an  original  proceeding  is  void,  an  application  to  set  aside,  as  well  the 
original  as  proceedings  subsequent,  may  be  made  by  one  rule ;  t)iua,  to  set 
aside  proceedings  against  the  principal  and  the  bail,  an  irregular  judgment 
and  an  action  or  execution  thereon ;  and  the  like.    4  T.  R.  688. 

If  a  party,  after  du^.notice  of  a  rule,  suffers  it  to  be  made  absolute,  he  can* 
not  open  it.     6T.  R.596. 

Where  a  plaintiff,  secure  of  the  verdict,  agrees  to  a  modification  of  his  right 
in  favour  of  the  defendant,  whereupon  the  parties  enter  into  a  rule  of  court  for 
that  purpose,  the  rule  will  not  be  opened.     5  Taunt.  628. 

A  consent  to  be  bound  by  a  verdict  in  one  c^use  out  of  several,  upon  the 
same  question,  means  such  a  verdict  as  the  court  thinks  ought  to  stand  as  a 
final  determination  of  the  matter.    3  Burr.  1477. 

*    Rules  of  court. — ^Rule  as  to  the  time  of  serving  rules,.  &c  K.  B.  Mich. 
41  Geo.  3.      1  East,  132. 

Rule  as  to  enlarging  of  rules,  K.  B.    3  Burr.  1842. 

Proceedings  before  a  judge. — A  Judffe  s  summons  stays  nothing  unless  it 
is  retuniable  before  the  judgment  may  be  regularly  signed.     2  Bik.  954. 

A  summons  for  time  to  enter  the  issue,  is,  when  returnable,  a  stay  of  pro* 
ceedings.     2  N.  R.  169. 

Where  bail  have  time  to  justify  at  chambers,  a  summons  for  further  time 
is  a  stay  ot  proceedings.    6  Taunt.  240. 

Where  a  summons  is  obtained  for  time  to  plead,  and  indorsed,-  the  defen* 
dant  rauiit  draw  up  and  serve  the  order,  or  it  will  be  null,  and  the  plaintiff 
may  sign  judgment.    3  Smith,  559.     7  East,  542. 

IJnless  the  order  on  a  judge's  summons  be  drawn  up  and  served,  the.  coa- 
sent  indorsed  is  of  no  avaiL    4  Taunt*  253. 
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'  In  K.  B.  a  Judge's  order,  that  ''upon  pavment  of  debt  and  costs  by  a  cer* 
tain  day,  proce^ings  should  be  stayed,*    is  optional  with  the  defendant 
11  East,  319. 

It  is  improper^  after  one  Judge  has  refused  an  application,  to  apply  U' 
another.  Any  farther  application  should  be  tbade  to  the  court.  5  Taunt 
850, 

Aule  r^i^ting  the  duration  of  attendance  on  a  Judge's  summons.  K.  B. 
Trin.  35  Geo:  3.    6  T.  R.  402. 

Special  CcHes, — ^Rule  as  to  the  entry  and  setting  down  of  special  cases  for 
.  argument.    K.  B.  Mich.  38  Geo.  3.     7  T.  It.  454. 

Peremptory  paper. — ^Rule  as  to  the  disposal  of  canses  in  the  peremptory 
paper.    K.  B.  East,  41  Geo.  3.     1  East,  496. 

Proceedmgi  before  the  mafier.— -Rule  relative  to  proceedings  on  an  appoint^ 
ment  by  the  master.    K.  B.  Hil.  32  Geo.  3.    4  T.  R.  580. 

(V)  Continuance  of  atutt  or  proceKtf- 

(V  1.)  When  necessary. 

After  appearance  the  suit  must  be  continued,  till  judgment  $*om 
cxne  term  to  another. 

SOf  if  the  term  be  adjourned  from  oct,  Mich,  ad  mens.  Mich^ 
there  ought  to  be  a  continuance  entered  from  one  day  to  the  other.  R. 

I  Rol.  486. 1.  20. 

If  the  plaintifp  declares  in  Michaelmas  term,  and  after  imparlance 
to  another  term,  declares  de  novo,  as  the  course  is  in  C.  B.  there 
ought  to  be  a  continuance  from  one  term  to  another.  R.  Cro.  £1. 
412. 

Defendant  in  custody  on  ca.  sa.  discharged  on  written  agreement ;  above 
a  year  after,  new  ca.  sa.  issues,  without  continuance  on  the  roll ;  it  shall  be 
set  aside.    Barnes,  205. 

On  nul  tiel  record,  plaintiff  may  contmue  the  day  for  bringing  in  the  record. 
Barnes,  84. 

.  If  judgment  be  on  default  or  demurrer  in  B.  B.'  and  a  writ  of  in- 
quiry awarded^  a  continuance  shall  be  entered  from  the  first  to  the 
second  judgment ;  for  the  first  is  only  an  award.  R.  1  Rol.  485. 1.  50. 
R.  Yel.  97.     R.  11  Co.  6  b.    Dub.  1  Rol.  408. 

But  after  default  the  continuance  in  B.  R.  is  only  by  dies  dat.  to 
the  plaind£P;  for  the  defendant  is  out  of  court.  R.  1  Rol.  486.  1.  5. 
16.    R.  1  Sid.  16.     Mod.  Ca.  9. 

And  in  C.  B.  no  continuance  is  necessary  after  judgment  by  de- 
fault, till  judgment  on  the  writ  of  inquiry.     R.  1  Rol.  486. 1.  7«    R* 

I I  Co.  6.  b.     Ace.  Cro.  EL  144. 

Nor,  in  B.  R.  where  die  writ  of  inquiry  is  returnable  in  the  same 
term.     R.  1  Rol.  486.  1.  4. 

So,  in  an  inferior  court  there  must  be  a  continuance  from  one  court 
to  anotheri  after  the  writ  of  inquiry  awarded.  R.  Yd.  97.  Noy,  120, 
Tjz.  by  day  to  the  plaintiff. 

And,  if  judgment  be  confessed  at  one  court,  and  not  entered  till 
the  next  court,  there  shall  be  continuance  to  that  court.  R.  1  RoK 
486. 1.  10^ 

So,  in  a  writ  of  error,  afijer  the  parties  appear  and  proceed^  it  swat 
be  continued. 
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An  attachment  of  privilege  is  not  a  continuance  of  a  bill  of  MidcUeflex,  scr 
as  to  avoid  die  statute  of  limitations.  Smith  v.  Bower»  B.  IL  T*  30  Geo.  ^, 
3  T.  R.  662. 

(V  2.)  When  not. 

But,  if  the  sheriff  on  a  pluries  replevin  in  Mich,  term  returns  a  clain» 
of  property^  but  nothing  is  done  till  Easter  term^  and  then  the  de- 
fendant appears  and  pleads,  and  judgment  is  given,  default  of  con- 
tinuance from  Mich,  to  Hilary  term  is  no  error,  for  till  appearance 
there  can  be  no  discontinuance^,  for  the  parties  have  no  day  in  court 
R.  1  Rol.  485. 1.  25. 

So,  after  final  judgment  there  need  not  be  any  continuanoe.  R« 
]  Rol.  485.  I.  65. 

Soj  between  verdict  and  judgment  there  need  not. 

And,  therefore,  if  issue  be  joined  by  one  defendant,  and  verdict 
thereon,  and  a  demurrer  by  the  other  and  several  continuances  en- 
tered to  the  demurrer,  but  none  after  the  verdict,  and  then  there  i» 
judgment  on  both,  it  is  no  error.  R.  1  Rol.  485.  I.  35.  R.  Cro* 
Car.  236. 

So,  if  on  a  plea  after  the  last  continuance  at  nisi  prius  the  jury  is 
didmissedi  and  no  continuance  is  entered  till  the  dav  in  bank,  it  is  no 
error ;  for  the  day  at  nisi  prius  and  in  bank  are  the  same  day.  R. 
1  Rol.  485.  1.  40. 

'   Continuance  need  not  be  entered  in  record  of  nisi  prius ;  therefore,  if 
after  issue  joined,  and  before  day  of  nisi  prius,  one  of  defendants  die  ;  sug-   ^ 
gestion  of  it,  and  venire  fa.  between  plaintiiT  and  surviving  defendant,  and 
jurata  at  the  foot  agreeable  thereto,  is  good.     Barnes,  469. 

So,  in  the  courts  of  London  it  is  not  necessary,  though  it  is  in  other 
inferior  courts.     2  Sho.  424. 

(V  S.)  How  it  shall  be  entered. 

The  continuance  ought  to  be  to  a  time  certain ;  as,  to  the  next 
term,  &c.     Semb.  3  Bui.  233. 

So^  in  an  inferior  court,  which  ought  to  be  held  at  a  day  certain ; 
as,  from  three  weeks  to  three  weeks,  occ.  the  continuance  must  be  to 
the  next  court,  viz.  on  such  a  day.  R.  1  Rol.  484. 1. 35.  Dy.  262.  b. 
R.  2  Cro.  571.     R.  Cro.  El.  105. 

And  it  is  not  sufficient  to  say  at  the  next  court  generally,  though 
it  be  said  ad  quant  proximam  curiam^  sciU  such  a  day,  &c.  It.  1  RoK 
484.  1.  35.     Cont.  R.     1  Rol.  486. 1.  35.     Cro.  Car.  254. 

But,  if  the  court  is  to  be  held  when  bailifis  please,  &c.  it  is  suffir 
cient  to  make  the  continuance  to  the  nccst  court.  R.  1  Rol.  484. 1. 25* 
Cro.  Car.  254. 

So,  in  Chester,  they  are  to  the  next  court  generally>and  not  to  a 
day  certain.     Sho.  95.    . 
-  So^  a  continuance  in  an  inferior  court  must  say,  coram  quo  the  next 
flourt  is  to  be  held.     Sho.  319. 

So,  continuances  must  be  entered  from  one  term  to  another,  with- 
out intermitting  a  term,  and  therefore  the  continuance  of  a  plea  on 
the  prayer  of  the  defendant^  though  one  term  or  more  mesne^  is  bad* 
K.  \  Rol.  4S4r  1.  42.    Sti,  339.    R«  2  Cro.  304r 

So, 
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Sp»  a  continuance  by  cur.  adv.  vuit.  intemutting  a  tenn>  is.  a  dis- 
continuance.    R.  1  RoL  484.  1. 45. 

So,  if  the  term  is  adjourned  to  another  day  in  the  same  term^  as 
from  tres  Mich,  to  mens*  Mich.,  the  continuance  ought  to  be  to  mens. 
Mich.)  and  not  to  ocl.  Hil.  otherwise  it  will  be  a  discontinuance. 
R.  1  Rpl.  ISO.  1.  10. 

So,  if  day  be  giveni  on  md  tiel  record^  from  Easter  term  to  Mich, 
term,  as  it  may,  yet  continuances  ought  to  be  entered  from  Daster 
to  Trinity,  and  so  to  Mich,  term,  otherwise  it  is  error.  R.  1  RoL 
485.  1.  5. 

So,  a  capias  cannot  be  continued,  intermitting  a  term ;  for  the 
defendant  shall  not  stay  in  prison*  1  Rd.  484. 1. 20.  Dyer,  175.  a. 
Sal.  700. 

Nor,  a  capias  utlagatum.    Cro.  EU.  467* 

So,  in  an  appeal,  if  the  process  leaves  a  day  between^  it  will  be  a 
discontinuance ;  for  if  the  original  was  returnable  quind»  Mich, 
which  was  16  Oct,  the  sapias  must  be  tested  the  same  day ;  for  if  it  be 
tested  1 7  Oct.  or  the  next  return,  though  all  in  the  same  term,  which 
is  but  one  day  in  law,  it  will  be  bad.  R.  2  Cro.  284.  Yel.  205. 
1  Bui.  142. 

But  an  original  may  be  returnable  two  or  three  terms  after  the  teste  / 
for  the  defendant  has  no  prejudice.  1  Rol.  484.    1.  15.    Dy.  175.  a. 

So^  a  distringas.    Dy.  175.     Bro.  Jour.  71* 
•    So,  in  a  writ  of  execution,  the  justices  may  give  day  at  their  will  i 
aSf  in  a  scire  facias  to  execute  a  fine.     1  Rol.  484.  1.  32. 

So,  in  exigent^  grand  cape,  or  other  process  in  real  action ;  for  five 
counties,  nine  returns,  &c.  cannot  otherwise  intervene,  as  they  ought, 
between  the  teste  and  return*    Dal.  104. 

So^  in  a  capias  ad  ^satisfaciendum^  or  other  process  in  execution ; 
for  no  return  is  necessary.    R.  Sal.  700.  ~  Vide  Return,  (F  1.) 

So^  in  an  inferior  court,  if  the  continuanoe  is  by  idemt.  dies,  instead 
of  eadem  hora^  it  will  be  eood.     R.  Mo.  459. 

So,  if  the  continuance  be  to  tres  Mich.,  and  nothing  done  after  till 
quind.  Mart,  there  is  no  discontinuance,  for  it  is  all  in  the  same  term. 

If  to  declaration  of  Trinity  there  b  imparlance  to  Michaelmas  term,  and 
defendant  procures  Judge's  order  for  time  to  plead  till  15th  Decembers  the 
imparlance  shall  be  continued  to  quinden.  Mart.    Barnes,  161. 

A  continuance  may  be  entered  on  the  plea  roll.     R.  2  Cro.  S04. 

Or,  on  the  roll  of  the  venire  after  issue.     2  Oro.  504. 

If  proper  continuances  are  entered  on  the  plea-roU,  the  want  of  them 
on  the  nisi  prius  roll  is  not  material.  French  v.  Wiltshire,  M.  11  G.  2. 
Andr.  67. 

When  the  trial  is  deferred,  if  the  venire  facias  is  rettnmed  and  filed,  the 
proper  entry  is,  that  the  jury  pomiur  in  respect. ;  if  it  be  not  £led,  entet  a 
nan  misU  breve ;  either  way  will  pre? ent  a  discontinuance.  Rex  v.  Hare  and 
Man,  H.  &G.    Sti.  266. 

(V  4.)  At  what  time. 

By  the  course  in  B.  R.  the  continuances  are  used  to  be  all  entered, 
after  issue  or  demurrer  before  judgment,  on  the  back  of  the  roll;  R. 
I  Rol.  485.  1.  IS. 

And, 
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And,  if  the  plaintiff  will  not  enter  the  continuances  to  avoid  costSf 
if  judgment  should  be  agaiiist  him,  the  defendant  may  enter  them. 
1   RoK  487. 1.  SO.     1  Leo.  105. 

If  bill  is  of  Easter,  and  in  Trinity  defendant  pleads,  and  issue  joined,  and 
paper-book  delivered  without  continuance  from  faster  to  Trinity,  it  shall 
not  be  set  aside ;  for  it  may  be  entered  at  any  time  on  the  roU.  Wilkes  w. 
Wood,  M.  4  G.  3.     2  Wils.  203. 

S09  if  the  continuances  are  not  entered,  the  court  may  amend  the 
roll  by  ordering  them  to  be  entered  at  any  time  before  judgment.  R« 
in  scire  Jacias.     S  Lev.  430. 

So,  tiil  the  plea  roll,  no  advantage  shall  be  taken  for  de&ult  of 
entering  a  continuance.     1  Sal.  179. 

Soi  before  judgment,  there  shall  be  no  discontinuance  against  the 
king;  for  as  to  matters  to  which  there  was  no  plea,  the  attorney^ 

feneral  may  take  issue,  or  enter  a  nolle  prosequi  at  his  election, 
lard.  504. 
So,  continuances  may  be  entered  on  a  latitat^  or  original,  to  avoid 
the  statute  of  limitations,  after  the  statute  pleaded.     1  Sid.  53.  60. 

Or,  on  9l  [fieri  fades  or  elegit,  many  years  after,  when  a  new^eri 
Jacias  is  awarded,  to  save  a  scire  Jacias,     1  Sid.  59. 
<    So^  in  C.  B.  a  contmuance  shdl  be  allowed  to  be  entered  within 
a  .year  after  issue.     Sav.  54. 
So,  in  the  Exchequer. 

But,  it  is  in  the  discretion  of  the  court  to  permit  an  entry  of  conti- 
nuances or  not.     R.  Say.  54. 

And  they  will  grant  leave,  after  verdict,  to  anive  at  the  justice  of  the  case. 
Mears  v.  DoUman,  B.  R.  E.  38  Geo.  3.    7  T.  R.  618. 

(V  5.)  By  what  words. 

If  process  be  tested  in  one  term  and  returnable  in  another,  it  is  a 
sufficient  continuance  from  one  term  to  the  other.     1  Rol.  484k  1.  15. 

So,  by  an  imparlance  from  one  tenn  to  another. 

By  pfrce  partium. 

By  dies  dolus.     S  Leo.  14. 

By  curia  advisare  vuU. 

By  vicecomes  non  misit  brev,     Lut.  290. 

Byjur.  ponit,  in  respectu.    Yel.  97. 

So,  if  an  appeal,  &c  before  justices  of  gaol-delivery  be  removed 
by  certiorari  into  B.  R.  by  the  return  of  the  certiorari  a  discontuiu- 
ance  is  prevented,  though  it  be  sine  die.     R.  1  Sal.  62. 

But  in  a  writ  of  inquiry  there  cannot  be  a  continuance  by jur. 
ponit.  in  respectUj  but  only  by  vicecomes  non  misit  brev.  R.  Yel.  97» 
Noy,  120. 

(W)  t)i«contfnuance# 

(W  1.)  What  shall  be. 

If  the  continuances  are  not  properly  entered,  the  suit  is  discontinued,  y 

which  13  error. 

It  is  not  a  discontinuance,  thoush  no  day  is  given  to  the  tenants  in  dower 
to  appear  on  the  return  of  the  wnt  of  inquirv>  or  it  is  aided  by  stat.  4  &  5 
Ann.  c.  16.    Dobson  v.  Dobson,  P.  7  G.  2.    6.  R.  H.  19. 

(W  2.)  Tc 
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(W  2.)  To  part. 

So,  If  a  plea  or  replication  does  not  answer  to  the  whole  matter  of 
the  bar  or  declaration,    it  will  be  a  discontinuance  for  the  whole. 
Vide  ante,  (E  I.— F  4.) 

In  assumpnt  for  three  several  sums  of  361.  the  defendant  pleads  as  to  two 
several  sums  of  36/.,  it  is  a  discondnuance.  Woodward  v.  Robinson,  P.  6  G. 
Str.  302. 

But  though  a  plea  doth  not  answer  the  whole  promise,  and  is  therefore  a 
naughty  plea,  yet  if  it  is  pleaded  quoad  the  whole  promise,  it  will  not  make 
a  discontinuance  ;  and  vice  versa.    Ibid. 

So,  if  a  demurrer  or  issue  does  not  go  to  the  whole.  Vide  ante, 
(Q3.) 

So,  if  a  day  be  given  to  the  plainti£^  but  the  idem  die$  to  the  de- 
fendant is  omitted,  it  will  be  a  disoontinoance.  R.  1  Rol.  486. 
1.  SO.  50. 

Otherwise,  where  it  i^  the  king^s  suit,,  and  a  day  given  to  the  de* 
fendant,  but  tdem  dies  to  the  plaintiff  is  omitted :  for  the  king  is 
always  present.     R.  I  Rol.  487. 1.  S.  Cro.  Car.  390. 

If  the  demandant  omits  in  his  demand  a  part  contained  in  the  ori-  ^ 
ginal,  it  is  a  discontinuance  for  the  whole.     1  Rol.  487. 1.  35.         , 

So,  if  the  defendant  vouches  for  part^  and  says  nothing  for  the' 
residue.     1  Rol.  487.  K  40. 

Or,  if  process  on  vouofaergoes  only  to  parcel,     1  Rol.  487. 1.  42. 

So,  if  the  plea  be  in  bar,  and  after  replication  the  defendant  de- 
murs, and  concludes  in  abatement     I  Sal.  4. 

So,  in  replevin^  on  a  taking  in  two  places,  if  the  defendant  answers 
only  to  one.     R.  1  Sal.  94.  179. 

So,  if  the  plaintiff  in  a  replication  to  a  plea  in  abatement  concludes 
with  praying  debt  and  damages.     R.  1  Sal.  177.     Garth.  138. 
.  Or,  to  a  plea  in  abatement  demurs  in  bar.     R*  1  Sal.  218. 

So,  if  the  plaintiff  demurs  to  the  defendant's  demurrer  to  his  de^ 
claration.     R.  1  Sal.  219. 

But  if  there  be  a  discontinuance,  the  plaintiff  need  not  take  judg* 
ment ;  for  if  he  joins  in  demurrer,  the  court  will  give  judgment  for 
him.     R.  1  Sal.  4. 

So,  if  there  be  an  issue  for  part,  and  a  discontinuance  for  other 
part,  the  court  will  not  give  juannent  against  the  plaintiff,  till  issue 
trie4;  for  the  discontinuance  will  be  aided  by  a  verdict.     1  Sal.  218. 

Where  in  an  action  of  asiumpsit^  on  a  bill  of  exchange  with  the  usual 
money  counts,  the  defendant  pleads  nil  debet  to  the  first  count,  and  discon- 
tinues as  to  the  others,  after  a  verdict  for  the  plaintiff,  the  defendant  shall 
not  take  advant^e  of  his  own  mispleading  in  arrest  of  Judgment.  Harvey 
V.  Richards,  C.  R  T.  31  Geo.  3.     1  H.  Bl.  644 

Assumpnt  against  three ;  two  pleaded  a  debt  of  record  by  way  of  set-off. 
The  plaintiff  replied  nul  tiel  record,  and  gave  a  day  to  the  two  defendants, 
but  entered  no  suggestion  respecting  the  third.  It  was  holden  on  demurrer, 
that  the  action  being  discontinuect  judgment  must  be  given  asainst  the 
plaintiff,  even  though  the  defendant  a  plea  were  bad.  Tippet  v.  Mieiy,  C.  P. 
£.39  Geo.  3.     1.  Bos.&  Pul.  411. 

So,  if  the  plea  does  not  cover  the  whole,  and  plaintiff  replies,  and  defen- 
dant demurs ;  though  it  is  a  discontinuance,  yet,  if  it  be  a  record  of  the  same 

term; 
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term,  pkdntiff  may  take  judgment  by  nil  didt  for  wbat  is  uncovered.    Wood* 
ward  V.  Robinson,  P.  6  G.    Str.  302, 

'  Soj  in  a  suit  bv  the  king,  as»  quo  warranto,  &c.  if  there  is  an  is^ijie 
for  part,  and  nothing  said  to  other  part,  it  will  not  be  a  discontinuance; 
for  the  attorney-general  at  any  time  before  judgment  may  proceed, 
or  enter  a  noUa prosequi,  for  the  other  part.     Hard.  504. 

(W  8.)  To  one  person. 

So,  in  an  action  against  several,  a  discontinuance  of  the  process 
against  one  defendant  is  a  discontinuance  to  all.  1  Rol.  4$8.  1.  10. 
R.  Cro.  El.  762. 

So,  in  error  on  an  outlawry  for  felony,  If  a  scire  facias  goes  against 
the  mediate  lords,  and  there  be  a  continuance  as  to  the  king  and 
party,  but  not  as  to  the  lords,  it  is  a  discontinuance  as  to  all.  1  Rol. 
488.  1.  15. 

But,  if  there  are  several  prcecipes  in  a  writ  against  several,  a  discon« 
tinuance  as  to  the  defendant  in  one  pnecipe  is  no  discontinuance  to 
the  others.     1  Rol.  488.  1.  25. 

So,  it  will  be  a  discontinuance,  though  day  be  giren  to  him,  who 
was  not  in  court :  as,  in  an  inferior  court,  if  the  derendant  be  essoign- 
ed^  and  at  the  day  makes  default,  and  day  be  given  to  him^  upon  nia 
default,  to  the  next  court,  it  will  be  a  discontinuance,  though  dav  be 
given  to  a  subsequent  court  by  the  custom  of  the  court ;  for  there 
cannot  be  a  custom  contrary  to  the  law. 

So^  if  day  be  given  to  the  defendant  by  essoign,  and  idem  dies  dat. 
querenti  be  omitted,  it  will  be  a  discontinuance.     R.  Garth.  172. 

(W  4.)  The  effect  of  a  discontinuance. 

A  discontinuance  shall  be  peremptory:  as,  in  an  appeal*  Garth.  56. 
Discontinuance  or  miscontinuance  of  a  plea  or  process  is  error. 

1  Rol.  485.  1.  20. 

And  discontinuance  of  process  shall  not  be  aided  by  appearance. 

2  Cro.  284.     D.  cont.  Sho.  SI 9. 

But,  misconveying  of  process,  viz.  of  one  process  for  anodier>  or 
misreturn,  may  be  aided  by  the  party's  appearance.    2  Cro.  284. 

(W  5.)  When  it  shall  be  by  leave  of  the  court. 

But  the  plaintiff  may  discontinue  his  suit  by  leave  of  the  court. 

Rules  should  be  drawn  up»  *'  have  leave,  or  be  at  liberty"  to  discontinue, 
not  '*  shall  discontinue.**    Barnes*  17Q. 

SOf  if  plea  is  not  continued  upon  the  roll  for  a  year  after  demurrer, 
the  court  usually  grants  a  discontinuance  upon  the  prayer  of 'one 
party,  if  the  other  does  not  pray  the  eontrBry.     1  Rol.  487  •  L  25. 

Yet,  if  the  other  prays  the  contrary,  it  is  in  the  discretion  of  the 
court.     1  Rol.  487.  1.  27. 

The  court  may  grant  it  after  special  verdict  argued,  but  will  not  do  it  in 
a  hard  action.    Boucher  v.  Lawson,  H.  9  G.  2.  B.  R.  H.  194. 

They  will  not  permit  the  plaintiff  to,  discontinue  after  a  speciid  .ver- 
dict* itK  order  to  adduce  fresh  proof  in  contradiction  to  the  verdict. 
2  BL  815. 

Plaintiff 
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Plaintiff  may  discontinue,  though  defendant  has  been  arrested  a  second 
time,  before  discontinuance.     Barnes,  169. 

The  court  ^U  not  permit  an  executor  to  discontinue  in  any  case  where  he 
has  knowingly  brought  his  action  wrong,  but  on  payment  of  ooats.  Harris 
V.  Jones,  H.  4  G.  3.    3  B.  M.  1451. 

The  court  will  give  leave  to  executor  to  discontinue  without  paying  costs, 
after  undertaking  to  try  peremptorily,  he  having  discovered  there  was  a  deed 
against  him ;  and  being  bound  not  to  bring  new  action  without  leave.  Ben- 
net  V.  Goker,  M.  7  6.  3.    4  B.  M.  1927. 

After  rule  for  judgment  nisi^  the  plaintiff  shall  not  beaUowed  to 
discontinue.     1  Sal.  179. 

And,  aft^r  issue  and  a  verdict  for  him,  the  plaintiff  cannot  dis- . 
continue  without  the  consent  of  the  defendant;  for  if  the  plaintiff 
will  not  enter  up  judgment,  the  defendant  may.     R.  1  Rol.  487. 1. 25. 
Sal.  178. 

Nor,  after  demurrer  joined  without  leave  of  the  court.  I  Bui.  217. 
Anciently.  1  Sal.  179. 

But,  after  demurrer  argued,  the  court  have  permitted  a  disconti- 
nuance on  payment  of  costs,  where  there  was  a  misprision  in  the 
plaintiff  in  point  of  pleading.  2  Lev.  124«  209.  1  Lev.  191,  192. 
3  Lev.  440. 

And  this  in  escape.     1  Sid.  306. 

After  demurrer  argued  and  allowed,  on  payment  of  costs.  Butler  v.  Bf  alissv, 
H.  4  G.    Str.  76.    Hendenon  v.  Williaiiison^  M.  5  G.    Str.  116. 

After  Judgment  on  demurrer  for  plaintiff,  and  error  brought,  plaintiff  may 
discontinue  on  costs  in  action  and  error.     Banies,'  169. 

So,  after  a  special  verdict ;  for  it  is  not  complete,  but  Js  de  gratiom 
Semb.  1  Sal.  178. 

So,  after  a  writ  of  inquiry  executed  an4  returned,  the  plaintiff 
cannot  discontinue  without  the  defendant's  consent,  though  it  be  not 
filed.     R.  Sho.  63.     Carth.  86,  87* 

After  jadflinent  on  demurrer  iu  replevin  for  avowant,  plaintiff  cannot  dis* 
continue.     Barnes,  169. 

Whether  disoondnuance  may  be  entered  without  leave  P  Qu.  Barnes, 
170. 

Plaintiff  may  enter  nil  capiat  per  breve  on  a  plea  in  abatement  without 
leave,  but  not  m  other  cases.    Barnes,  257. 

Plaintiff  cannot  move  to  discontinue,  after  defendant  has  moved  forjudge 
ment  as  in  case  of  nonsuit.    Barnes,  316. 

Also,  whether  plaintiff  in  replevin  can  discontinue  ?    Qu.  Barnes,  171. 

Serving  a  rule  to  discontinue  does  not  of  itself  disconunue  an  action,  but 
there  must  also  be  an  appointment  to  tax  the  costs.  AVhitmore  v.  Williams, 
B.  R..T.  36  Geo.  3.    6  T.  R.  765. 

A  suit  is  not  regularly  discontintted  so  as  to  warrant  a  second  action  for  th# 
same,  cause,  untif  the  costs  have  been  taxed  and  paid.  A  tender  by  the 
plaintiff,  before  tiaataoa,  of  a  sum  sufficient  to  cover  the  costs,  is  of  no  avail. 
3  M.  &  S.  153. 

Where  an  orier  is  obtained  for  staying  proceedings  on  payment  of  a  sum 
and  costs ;  the  plaintiff  may  take  out  the  money,  and  on  non-payment  after 
taxation,  may  proceed  without  any  previous  denumd.    2  N.  It  473. 

Service  of  a  rule  to  discontinue,  without.an  appointment  to  tax  the  costs,  is 
not  of  itself  a  discontiixuanoe  of  the  action.    6  T.  R.  765. 

Side-bar  rule  tq  discpntinue,  obtained  after  the  bail  had  justified,  discharged 
to  meet  au  unfiur  %tte9ipt.    4  Burr.  2$02. 

(W  6.)  When 
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rW  6.)  When  it  shaU  be  aided,  &c. 

By  the  St.  S2  H.  8.  SO.  after  verdict,  judgment  shall  proceed  not- 
withstanding any  misoontinuancet  discontinuance,  misconveyiDg  of 
process,  &c.     Vide  Amendment,  (I.) 

This  statute  extends  to  discontinuaoce  in  a  peiial  action.  Douir.  115. 
(100.)  *^  ^ 

This  Stat  extends  to  discontinuances  made  after  verdict ;  as,  if  the  ori* 
nnal  process  is  returnable  at  a  common  rettini,  and  the  scire  fadoi  in  error 
IS  returnable  at  a  day  certain,  this  discontinuance  is  aided  by  the  statute. 
Bern  V.  Bern,  M.  8  G.  2.    B.  R.  H.  72. 

So,  by  the  St.  4  &  5  An.  16.  judgment  by  confession,  nil  dicit,  non 
sum  infbrmaius^  or  writ  of  inquiry. 

But  before  this  statute  is  was  not  aided  upon  a  general  demurrer. 
Vide  ante,  (E.  1.) 

Nor,  now  upon  a  special  demurrer. 

If  after  judgment  by  default  on  a  bill  against  an  attorney  in  C.  B.  where  the 
proceedings  are  on  a  day  certain,  the  writ  of  inquiry  is  returnable  at  a  general 
return,  it  is  miscontinuance,  and  aided  by  the  statutes.  Launder  y.  Cripps, 
H.  6  G.  2.     Str.  947.    Vide  post,  (3  B  16.) 

Continuance  day. — ^In  K.  B.  the  continuance  day  is  a  day  fixed  by  the  mas- 
ter at  his  discretion  after  each  term,  regulated  by  the  convenience  of  the 
ofl&cers  of  the  court  for  the  dispatch  of  business.     1  East,  405. 

SUtpng  procee^Ung$» — Proceedings  will  be  stayed  where  the  cause  appears 
to  be  for  less  than  40s,  and  there  is  an  inferior  jurisdiction  competent  to  de- 
cide it.    2  Blk.  754. 

The  St.  6  Edw.  1.  c.  8.,  prohibits  suits  in  the  superior  courts  for  a  sum 
under  40s.  The  court,  where  the  &ct  does  not  i4>pear  on  the  record,  will  stay 
the  proceedings,  even  after  notice  of  trial,  upon  an  affidavit,  not  denied,  that 
the  demand  is  for  less  than  that  sum.    4T.tt493.    5  T.  R.  64. 

Having  delivered  a  bill  chaiging  the  damage  sustained  at  less  than  40s.  is 
a  sufficient  ground  for  staying  proceedings  i^  case,  where  the  county  court 
have  jurisdiction.    2  N.  R.  ^. 

On  a  motion  to  set  aside  proceedings  as  infra  dignitatem^  on  an  affidavit 
that  the  demand  sued  for  does  not  amount  to  40s.,  the  *  court  will  not 
inquire  into  the  amount,  if  an  affidavit  be  put  in,  on  shewing  causey  that 
the  demand  exceeded  that  sum,  but  wiU  at  once  discharge  the  rale  with 
costs.     2  Price,  8. 

If  an  action  be  brought  collusively,  to  obtain  the  opinion  of  the  ji 
upon  a  doubtfol  question  ;  on  discovery,  proceedings  vrill  be  stayed.     1 

301.   4  Burr.  2327. 

Proceedings  will  uot  be  stayed  untQ  satisfoction  of  a  former  Judgment  ob- 
tained by  defendant.     1  H.  B.  10. 

Hie  pendency  of  a  bill  in  chancery  for  the  same  cause,  is  no  groinid  for 
staying  proceedi^^  2  B  &  P.  137.  Nor  the  pendency  of  a  pedtion  |ni 
pariiament.    LofflL  436. 

C.  B.  will  not  stay  proceedings  to  abide  the  judgment  of  die  mayors  ooort, 
in  an  action  for  the  same  prc^rty.    6  Taunt.  74. 

A  plaintiff  will  be  restrained  prncerding  for  die  same  canse  in  anodMr 
court,  pending  a  consolidatioa  rale  under  whidi  his  acdon  haa  been  stayed. 
1  Taunc  565. 

-   Where  pending  an  order  made  by  one  court,  a  party  sues  in  anoAcr,  te 
lauer  causes  stay  the  pioceeiKiigs>     1  K  &  P.  365. 

In  rcplenn  or  Iroeer,  or  die  nke,  it  is  a  matter  of  eooise  to  stey  praeeei* 
ings  upon  payment  of  costs  and  of  the  ffistress,  and  deliveruig  up  ^e 
f^pbm  hondy  in  the  first  caae^  and  wpoa  payment  of  costs  aad  lasinriag 
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the  goods  in  the  other ;  unless  the  plaintiff  elects  to  proceed  for  the  special 
damage.    3  M.  &  S.  525.  , 

A  proceeding  stayed,  or  set  aside  on  terms,  may  continue  on  until  the 
terms  are  performea.    5  Taunt.  1 . 

Setting  aside  proceedings.'^ln  C.  B.  where  the  plaintiff  delivers  a  decla- 
ration after  being  out  of  court,  from  neglecting  to  declare  before  the  end 
of  the  second  term,  the  declaration  only,  not  the  process,  will  be  set  aside. 
5  Taunt.  649. 

Waiver  of  irregularities, — ^A  party  does  not  waive  an  irregularity,  if  he 
applies  as  soon  as  he  has  an  opportunity.     2  T.  R.  71 9. 

In  mere  matters  of  practice,  delay  is  an  answer  to  any  objection  of  irre- 
gularity.    3  T.  R.  10.    Loflft.  236.  323.  333. 

The  general  rule  is,  that  a  party  in  a  cause  waives  an  irregularity,  unless 
he  objects  to  it  in  the  first  instance.    4  T.  R.  577. 

Where  the  proceedings  in  a  cause  are  not  merely  irregular,  but  void,  the 
objection  need  not  be  taken  in  the  first  instance ;  as  where  A.  has  been  holden 
to  bail,  on  a  single  affidavit  against  himself  and  B.  for  separate  causes  of 
action.    5  T.  R.  254. 

A  party  waives  an  irreffularity  by  neglecting  to  ohject  until  his  adversary 
has  taken  a  further  step  m  the  cause.    2  Taunt  243. 

If  a  party  lies  by  after  an  irregularity  in  the  proceedings,  and  knowingly 
permits  the  other  to  take  a  further  step  in  the  cause,  before  he  moves  to  take 
advantage  of  the  uregularity»  it  is  as  much  a  waiver  of  the  irregularity  aa 
taking  a  step  himseff  would  be.     2  Smith,  391. 

All  motions  to  annul  proceedings  on  the  ground  of  irregularity,  must  be 
made  in  the  term  when  the  proceeding  was  had,  or  the  court  will  not  re- 
ceive the  application.     3  Price,  37. 

A  plea  that  in  the  plaintiff's  election  may  be  treated  as  a  nullity,  is  a  waiver 
of  antecedent  irregularities.     6  East,  549. 

Waiver  of  tights  connected  toith  practice, — ^A  defective  plea,  whether  in  itself, 
the  manner  in  which  it  is  delivered,  or  otherwise,  is  equally  a  waiver  with  a 
valid  one  of  riffbts,  on  which  the  defendant  might  have  insisted ;  such  as  a 
right  to  imparl,  and  of  a  rule^  plead.    5  T.  R.  661. 

Paper  book, — On  a  rule  to  return  the  paper  book  on  a  particular  day»  it 
must  be  returned  some  time  in  that  dav,  otherwise  the  other  party  may  ngn 
judgment  without  waiting  till  the  opening  of  the  office  the  morning  following. 
Dougl.  197. 

Rule  as  to  the  dme  for  delivering  paper  books  in  cases  entered  for  argument, 
K.  B.  Trin.  40  Geo.  3.    lEast»13l. 

Rule  as  to  the  delivery  of  paper  books  to  the  judge's  on  special  arguments. 
C.  B.  Mich.  49  Geo.  3.     1  Taunt.  412. 

Rule  as  to  entering  exceptions- in  the  margin  of  paper  books.  C.  B.  Hil. 
48  Geo.  3.     1  Taunt.  203. 

(X)  jQonwft,  &c. 

(X  I.)  WhatshaUbe. 

If  the  demandant  or  plaintiff  does  not  appear  at  the  day  when  he 
is  demandableji  he  shall  be  said  to  be  nonsuited,  quia  turn  est  prosecut 
ftc.     Co.  Lit' 138.  b. 

And  this  may  be  before  the  defendant's  appearance :  as,  at  the  rep- 
turn  of  the  writ.     Co.  Lit.  138.  b. 

Or,  if  the  plaint  is  remcfved  by  ponef  at  the  return  of  the  pane. 
Vel.  2.  . 

So, 
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So»  at  the  return  of  an  assise^  if  the  pldnti£P  is  not  ready  ta 
make  plaint^  on  demand  of  the  tenant,  he  shall  be  nonsuited.  R. 
Sal.  82. 

And  the  plaiptiff  may  be  demanded  the  day  of  the  return  of  the 
writ,  though  the  defendant  not  till  quarto  die  post.     R.  Carth.  172. 

Or,  he  may  be  nonsuited  after  appearance :  as,  at  any  day  of  con-- 
tinuance ;  for  the  plaintiff  is  then  demandable,  and  is  the  first  agent 
Co.  Lit.  138.  b. 

So,  at  the  day  of  nisi  prius.. 

So,  at  the  day  given  by- cur'  adfoisarevuU  after  demurrer.  Co.  Lit 
139.  b.     1  Leo.  lOi. 

So,  after  an  interlocutory  judgment,  as  quod  computet^  &c.  Co. 
Lit  139.  b. 

But,  by  the  st.  8  H.  4.  7.  at  the  day  by  cur.  advisare  xmU  after  a ' 
verdict  the  plaintiff  cannot  be  nonsuited.     Co.  Lit-  139.  b. 

In  replenn*  if  plaintifr  does  not  appear  at  trial,  but  defendant  brings  down 
record,  nonsuit  shall  be  entered,  and  not  verdict  for  defendant ;  if  it  is,  i| 
shall  be  so  amended  at  defendant's  cost.     Barnes,  458. 

None  but  the  defendant  can  demand  the  plaintiff.  If  neither  plaintiff  nor 
defendant  appear  after  cause  called,  and  Jury  sworn,  the  only  way  is  to  dis- 
charge the  jury,  ^mold  v.  Johnson,  H.  6  G.  Str.  267.  Smith  v.  Whistler, 
T.  9  G.  2.  B.  R.  H.  305. 

If  it  i4>pears  on  the  record,  that  no  issue  is  Joined,  the  jury  must  be  dis- 
fnissed.    Heath  v.  Walker,  T.  12  G.  2.    Str.  1117. 

A  nonsuit  at  nm  prius  must  be  recorded  by  the  judge  of  nisi  prius^  and 
cannot  afterwards  be  recorded  in  bank.     Gardener  v.  Davis,  P.  24  G.  2. 
lWils.301.. 
If  a  Ju(%e  of  assize  directs   nonsuit  erroneously,  there  is  no  remedy. 

Barnes,  311. 

If  plaintiff  dies  after  nonsuit,  and  before  day  in  bank,  ^t  is  not  helped  by 
the  statute,  but  is  error^    Barnes,  312. 

Rfde  to  declare  in  C.  B.  muH  be  in  the  office  where  plaintiff's  attorney 
practises.    Bames»  312. 

JVbfi  pros  for  want  of  declaration  deinanded  in  the  country,  shaQ  be  set 
aside.    Barnes,  311. 

If  afteor  t^e  en>iration  of  a  four  day  rule  to  bring  in  the  issue  roll,  and  after 
search  by  the  defendant  it  is  brought  m,  before  judgment  of  nan  pros  is  signed^ 
it  is  irregular  to  sign  judgment  afterwards.  By  neglecting  to  insist  upon  his  rigfat» 
the  defendant  gives  the  plaintiff  an  advantage  m>m  which  he  might  otherwise 
have  excluded  mm.     1  T.,R.  26. 

The  privilege  given  by  st.  13  Car.  2.  st.  2.  c.  2.  of  signing  judgment  of 
non  pros  for  want  of  a  declaration  within  two  tenns,  is  without  an  exception. 
-  7T.R.26. 

By  judgment  of  »on  pros,  the  plaintiff  is  out  of  court  as  to  all  the  dcfen* 
dants.    IX>ugl.  169. 

On  a  bill  of  l^ddlesex,  returnable  early  in  ICchaelmas  term,  the  defendant 
filed  common  bail  after  the  essoign-day  of  Hil.  term,  but  before  the -first  day 
^  in  term.  Held»  he  might  sign  judgment  of  non  pros  though  he  did  not  give 
'  notice  of  filing  common  bail.    2  Smith,  405.    6  East,  314. 

The  defeni&nt  removed  the  replerin  by  re.  sa.  to.  which  was  filed  on  the 
appearance  day  of  the  return,  and«  rule  to  declare  given.  Held,  that  jud^ 
ment  of  non  pros  might  afterwards  be  signe4  without  demanding  a  dedaratioD. 
1  H.  B.  218. 

A  non  pros  in  the  case  of  Joint  defend«nt9i  must  be  by  aU  jointly.  4  Burr* 
2418.    Dougl.  169. 

If 


If  in  process  dot  baOable,  two  defendants  are  Joined^  and  the  plaintiff  de- 
clares, or  takes  out  a  rule  for  time  to  dedare  against  one  only,  the  action  has 
now  become  separate  against  each,  so  that  the  other  alone  may,  in  due 
course,  sign  Judgment  of  non  pros.     2  T.  R.  257.    Id.  258. 

Sembie,  that  a  nonsuit  cannot  be  entered  asainst  the  plaintiff's  consents 
2T.  R.281.  / 

If  in  an  action,  esi  contractUf  against  two,  the  plaintiff  has  judgment 
a^nst  one,  he  cannot  be  nonsuited  as  to  the  other ;  thus,  where  in  aisumptit 
against  two,  one  suffers  judgment  by  default^  and  the  other  has  a  venticL 
3  T.  R.  662. 

There  may  be  judgment  of  nonsuit  agmnst  the  plaintiff  notwithstanding^ 
and  previous  judgment  against  him  on  demurrer  to  a  plea,     10  East,  366. 

There  may  be  a  judgment,  as  in  case  of  a  nonsuit,  agiunst  an  executor 
plaintiff,  for  not  going  on  to  trial,  but  without  costs*  Willes,  316« 
Barnes,  130. 
The  plaintiff  is  not,  by  being  nonsuited,  out  of  court.  3  T.  R.  2. 
If  a  cause  ts  tried  by  proviso,  there  must  be  a  rule  given  in  the  office,  Jtai 
nm  prius  ,per  proviso  si  querens  fncerit  defaltam  ;  and  if  there  is  not,  and 
plaintiff  is  nonsuited,  the  nonsuit  shall  be  set  aside.  Dodson'  v.  Taylor,  M. 
mG.  2.     Str.  1056. 

Where  the  defendant  might  have  carried  down  the  record  by  proviso, 
there  cannot  be  judgment  as  in  case  of  a  nonsuit ;  not«  thereforei  where 
the  plaintiff  having  been  nonsuited  at  the  first  trial,  a  new  one  is  granted* 
1T.R.492. 

If  the  plaintiff  has  once  carried  down  the  record  to  trial,  this  satisfies  the 
statnte  14  Geo.  2.  c.  17. ;  so  that,  if  it  becomes  necessary  to  carry  it  down  a 
second  time,  as  where  the  cause  is  made  a  remanet  with  the  defendant's  con- 
sent, which  the  plaintiff  omits  to  do,  the  defendant  cannot  have  judgment  as 
incase  of  a  nonsuit.    3  T.IL  1.     1  H.  B.  101. 

By  Stat  14  G.  2.  c.  17.  if  plaintiff  neglects  to  bring  issue  to  trial  according 
to  the  course  of  the  court,  the  court,  on  motion  on  notice,  shall  give  judg- 
ment as  in  case  of  nonsuit,  unless  fhey  allow  £nther  time^  and  defendant  to 
have  cost^  as  in  nonsuit. 

Where  the  record  has  been  taken  down  to  trial,  entered,  and  then  with- 
drawn by  the  plaintiff;  the  defendant  may  have  judgment  as  in  case  of  a 
nonsuit.     1  East,  346. 

If  defendant  has  obtained  a  rule  for  costs  for  not  proceeding  to  trial,  he 
cannot  afterwards  move  for  judgment  as  in  case  of  nonsuit.  Barnes,  131. 
314.316. 

After  costs  for  not  proceeding  to  trial,  judgment  as  in  case  of  a  nonsuit 
cannot  be  had  for  the  same  del&ult.    4  Taunt.  591. 

A  defendant  having  moved  for  costs  for  not  proceeding  to  trial  according 
to  notice,  may  afterwards,  and  in  the  same  term,  move  for  judgment  as  in 
case  of  a  nonsuit  in  the  court  of  exchequer.  But  the  court,  on  a  satis&ctory 
affidavit,  will  discharge  the  latter  rule,  on  the  terms  of  the  plaintiff  giving  a 
peremptory  undertakmg  and  paying  the  costs.    2  Price,  90. 

Judgment  as  for  nonsuit  should  be  applied  for  the  first  term  after  plaintiff 
has  not  proceeded  to  trial.    Barnes,  314.     ^        ^ 

Held,  tliat  die  defendant  in  a  town  cause  is  entitled  to  judgment  as  in  case 
of  a  nonsuit,  the  next  term  after  that  in  which  issue  is  jomed,  if  there  is 
time  enough  to  give  notice  of  trial,  though  it  is  not  actually  given,  for  the 
sittings  in  or  after  thepreoedtng  term.     1  U.  B.  65.   Id.  123. 

On  an  issue  of  the  preceding  term,  although  no  notice  of  trial  is  given,  the 
defendant  may  enter  upjudgment  iss  in  case  of  a  nonsuit  for  not  proceeding 
totriid.    2An8t.  500. 

A  motion  fbr  judgment  as  in  case  of  a  nonsuit,  cannot  be  made  before  the 
tldrd  term!  after  that  in  which  issue  b  joined.     2  H.  B.  558. 
Vol.  VI.  T  Jadgment 
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Judgment  as  in  case  of  a  nonsuit,  may  be  moved  for  in  the  same  temi 
in  which  the  plaintiff  has  been  ruled  to  enter  issue.     1  B.  &  P.  387. 

Motion  for  judgment  as  in  case  of  nonsuit,  may  be  made  the  term  next 
after  that  in  which  the  issue  was  Joined,  where  notice  of  trial  for  the  sittings 
in  that  term  was  given.     2  N.  R.  397. 

The  court  will  not  entertain  a  motion  for  judgment  as  in  case  of  a  non- 
suit, pending  a  demurrer.     2  Mars.  364. 

A  second  notice  of  motion  for  judgment  as  in  case  of  a  nonsuit,  must  be 
given  after  default  and  peremptory  undertaking  to  try.     1  H.  B.  528. 

Judgment  as  in  nonsuit  may  be  moved  for  without  term's  notice,  thou^ 
no  proceedings  in  a  year.    Barnes,  308. 

Costs  for  not  proceeding  to  trial,  and  judgment  as  in  case  of  a  nonsuit* 
may  both  be  moved  for  separately,  and  in  that  order,  but  not  otherwise, 

I  Price,  61.  .    ,     j.    i.        j         u 

If  a  rule  nisi,  for  judgment  as  m  case  of  a  nonsuit,  be  dischaxged  on  toe 
plwntifi's  affidavit  of  facts,  the  court  will  not  afterwards  open  it  to  let  in  an 
affidavit  denying  those  facts.  Had  it  been  suggested  on  the  rule  coming  on, 
that  the  facts  were  false,  the  court  would  have  suspended  their  judgment 
until  the  matter  had  been  examined.    3  T.  R.  405. 

If  plaintiff  was  ready,  but  the  cause  did  not  come  on  because  the  view  was 
not  returned  by  six  jurors,  jud^ent  shaU  not  be  signed.    Barnes,  498.    ^ 

Sickness  of  plaintiff ;  marriage  of  feme  plaintiff;  that  the  bankrupt  did  not 
attend  assignees,  plaintiffe ;  that  material  witnesses  were  ill;  or  if  record  offered 
to  be  entered,  though  a  little  out  of  time,  sufficient  to  prevent  judgment  as  of 
nonsuit.    Barnes,3l3,314.315,316.  464. 

A  rule  for  judgment  as  in  case  of  a  nonsuit,  will  be  dischaiged  op 
assigning  a  sufficient  ground  for  not  proceeding  to  trial ;  and  it  ia 
a  sufficient  ground  even  in  penal  actions,  that  the  plaintiff  delayed* 
in  Older  that  a  material  witness  might  be  enabled  to  ^ve  testimony^ 
which,  without  such  delay,  he  could  not  do  without  being  exposed,  to 

penalties.     7  T.  R.  178. 

As  well  in  qui  tarn  actions  as  in  others,  any  excuse  for  not  proceeding  to 
trial  will  dischai^e  a  rule  for  judgment  as  in  case  of  nonsuit.     1  East,  554. 

The  insolvency  of  the  defendant  happening  after  the  action  brought,  is 
good  cause  against  judgment  as  in  case  of  a  nonsuit.     Dougl.  671. 

The  absence  of  a  material  witness  is  a  sufficient  excuse  for  not  proceeding 
to  trial,  so  as  to  discharge  a  rule  for  judgment  as  in  case  of  nonsuit ;  nor  will 
a  peremptorv  undertaking  to  proceed  to  trial  be  required  where  it  appears  that 
his  return  is' uncertain.     1  Taunt.  118. 

In  resisting  a  rule  for  judgment  as  in  case  of  a  nonsuit  upon  the  absence 
of  documentary  evidence  at  the  trials  it  is  not  necessary  to  state  what  the  do- 
cuments are.     6Ta\\nt.  150. 

On  motion  for  judgment  as  in  case  of  nonsuit,  rule  for  plaintiff  to  enter 
issue  *  if  he  does  not,  defendant  may  have  nonpros. ;  if  he  enters  it,  the  roll 
must  be  produced,  and  defendant  may  move  for  nonsuit ;  if  court  admits 
cause,  why  nonsuit  should  not,  &c.  they  appoint  day  for  trial ;  on  such 
motion,  there  must  be  affidavit  that  the  cause  is  not  tried.     Barnes,  3 13» 

Replevins  and  actions  qui  tarn  are  within  the  statute.     Barnes,  3 15..  31 7. 
There  may  be  judgment  as  in  case  of  a  nonsuit,  on  a  traverse  to  the  return 
of  2i  mandamus.    4  T.  R.  689. 

Judgment  as  in  case  of  a  nonsuit  may  be  had  in  a  real  action.     1  B.  &  P. 

103. 
Plaintiff  at  law  having  peremptonly  undertaken  to  try  the  cause,  on  an , 

order  to  elect,  elected  to  proceed  in  equity ;  on  his  not  going  to  trial,  the 

defendant  may  sign  judgment  as  in  case  of  a  nonsuit.    2Anst.568. 

If  defendant  has  obtained  a  rule  for  judgment  ncn,  the  court  will  not  give 

plaintiff 
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plaintiff  leave  to  amend  his  declaration  by  striking  out  allegation,  but  Judg- 
ment shall  be  absolute.     Barnes,  318. 

Nonsuit  shall  not  be  set  aside,  because  plaintiff  thought  defendant  was 
mistaken.     Barnes,  295. 

In  C.  B,  the  payment  of  costs  for  not  proceeding  to  trial  will  be  made  a 
term  of  discharging  a  rule  for  judgment  as  in  Case  of  a  nonsiut.  2  H.  B. 
280.  I  B.  &  P.  38.    Wightw.  65. 

-The  first  motion  for  judgment  as  in  case  of  a  nonsuit,  will  be  discharged 
merely  on  a  peremptory  undertaking  to  try.    2  H.  Bl.  119. 

The  court  will  order  a  plaintiff  shewing  cause  against  a  rule  for  judgment 
as  in  case  of  a  nonsuit,  for  not  proceeding  to  trial  according  to  notice,  to  pay 
the  defendant  costs,  give  a  peremptory  undertaking,  and  (if  the  x>enue  has  been 
changed  to  a  county  where  no  assizes  are  held  in  the  spring)  consent  that  the 
venue  shall  be  brought  back  to  the  original  county,  that  the  trial  may  be 
brought  on  without  further  delay.    2  Pnce,  16. 

The  costs  of  a  rule  for  judgment  as  in  case  of  a  nonsuit,  are  to  be  paid  by 
the  plaintiff.    Forrest.  3. 

If  in  action  against  two  on  a  joint  promise,  there  is  judgment  against  one 
by  default ;  and  on  plaintiff's  neglecting  to  bring  bsue  joined  by  the  other  on 
to  trial,  rule  is  obtained  for  judgment  as  in  case  of  a  nonsuit,  yet  costs  cannot 
be  taxed  ;  for  plaintiff  could  not  have  been  nonsuited  on  a  trial.  Weller  v. 
Govton,  T.  30  &  31  G.  2.     1  B.  M.  358. 

If  in  an  action  upon  a  contract  asuainst  two,  one  pleads  non  assumpait  and 
bankruptcy,  and  the  plaintiff  thereupon  enters  a  nolle  prosequi  *'  as  to  the 
several  matters  pleaded  by  him,^  he  may  prcH^eed  against  the  other.  The  ar- 
gument ^  contra  was  that  the  nolle  prosequi  confessed  that  the  bankrupt  **non 
assumpsit"    2  M.  &  S.  444. 

If  the  defendant  demurs,  not  for  a  misjoinder,  but  for  a  defect  in  any  of 
the  counts,  the  plaintiff  as  to  these  may  enter  a  nolle  prosequi.  1  B.  &  P. 
157.     2  Mars.  144.     6  Taunt.  444. 

On  a  demurrer  for  a  misjoinder,  the  plaintiff  cannot  enter  a  nolle  prosequi 
as  to  one  set  of  counts.    4  T.  R.  360.     1  H.  Bl.  108. 

(X  2.)  Retraxit^  what  shall  be. 

If  the  demandant  or  plaintiff  acknowledges,  qttod  non  vuU  alierius 
prosequi^  this  is  a  retraxit     Co.  Lit.   1S9.  a.     R.  2  Cro.  211.     3 
Leo.  177. 

So,  at  any  day  when  he  appears  in  court,  (for  then  he  continues 
present  there  till  a  day  is  given  over  and  may  be  demanded,)  if,  on 
demand,  he  makes  default,  this  is  a  retraxit  in  contempt  of  the  court. 
Co.  Lit.  139.  a. 

So,  in  trespass  or  other  personal  action,  a  nolle  prosequi  against 
one  defendant  will  be  a  discharge  to  both.  R.  Cro.  El.  762.  Semb. 
oont  Ld.  R.  598. 

.  If  a  defendant  or  tenant,  being  present  in  court,  be  demanded  and 
makes  default,  this  is  a  departure  in  contempt  of  the  court.     Co.  Lit. 

189.  a. 

But  a  retraxit  cannot  be  after  plaint  before  declaration.  R.  Dal.  78* 

Nor,  by  attorney,  for  he  mttst  be  in  person.  Per  two  J.  2  Cro. 
SIX.     8Co.  £8b.     D.  Ld.  R.  598. 

A  retraxit  after  iudgment  shall,  unless  the  contrary  appear  on  the  record* 
be  presumed  to  have  been  entered  by  the  plaintiff  in  person.  R.  Conn  y. 
Lowther,  Ld.  R.  597. 

If  there  are  sereral  defendants,  and  all  found  guilty,  plaintiff  may  enter 
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ftoUe  prosequi  against  any  one :  Uierefore,  if  in  iroter  agunst  a  defendaat 
executor,  and  other  defendants,  not  executors,  there  is  a  verdict  against 
these,  and  the  executor  is  found  not  guilty,  judgment  shall  not  be  arrested^ 
for  plaintiff  may  enter  nolle  prosequi  as  to  him.  Dale  t.  £yre>  T.  24  &  25 
•G.  2.     1  Wils,  306. 

The  court  will,  not  allow  a  defendant  to  strike  out  the  entry  of  a  judgment 
-of  nolle  prosequi  entered  by  the  plaintiff,  as  to  one  of  the  counts  of  his  decla- 
ration after  it  has  been  demurred  to.  Milliken  v.  Fox,  C.  P.  M.  38  Geo,  3. 
1  Bos.  &  Pull.  Rep.  157. 

Nor,  will  the  court  in  that  stage  of  the  proceedings  determine  atiuestioii 
of  costs  respecting  such  a  count.    Ibid. 

(X  3.)  Who  may  he  nonsuited: — [and wlien  a nonmit 

or  non  pros,  may  be  entered.] 

The  king  cannot  be  nonsuited ;  fen:  he  is  always  in  court.  Ok 
Lit.  189.  b.     Sav.  56. 

But  a  common  informer  may  be  nonsuited^     Co.  Lit.  189.  b. 

And  the  attorney-general  may  enter  a  nolle  prosequi^  which  has  the 
effect  of  a  nonsuit.     Co.  Lit.  139.  b.     Hard.  504. 

And  this  after  issue  joined.     Hard.  504. 

Of)  the  jury  charged  upon  the  trial.     Dub.  S  Mod.  11?. 

The  plaintiff  may  be  nonsuited  at  any  day,  ,when  he  is  demandable.. 
Co.  Lit.  138.  b. 

After  interlocutory  judgment.    -Sal.  455. 

If  one  issue  is  found  for  the  plaintiff,  he  may  be  nonsuited  as  to 
other  issues  or  a  demurrer.     Sal.  456. 

If  several  defendants  plead  severally,  he  may  enter  a  nonpros* 
against  one  before  the  record  is  sent  down  to  trial.  Sal.  457.  Doug. 
169.  n. 

In  an  action  against  several  defendants,  though  they  plead  jointly,  yet  if 
their  plea  is  in  its  nature  several,  the  plaintiff  may  enter  a  nolle  prosequi  as  to 
one,  and  proceed  against  the  rest.  R.  Gree  v.  KoU,  Ld.  R.  7 1 6.  And  this 
at  nisi  prius.     R.  Ld.  R.  716. 

But,  in  such  a  case,  one  defendant  cannot  sign  judgment  of  non  pros,  as 
U^  himself,  and  take  out  execution ;  or  if  he  do,  the  court  will  set  it  aside  on 
motion  within  the  same  term  :  but  in  a  subsequent  tenu  the  application  is  too 
late,  and  the  redress  must  be  .by  writ  of  error.     Doug.  1 69.  n. 

Yety  wherever  it  can  appear  that  the  action  is  not  a  joint  action, 
judgment  of  non  pros,  may  be  signed  by  all  or  any  of  the  defendants 
named  in  the  writ.     2  T.  R.  257. 

So^  ofi  the  return  of  a  mthernam^  the  plaintiff  may  be  nonsuited ; 
for  though  the  replevin  and  alias  have  not  any  day  given  to  the  party, 
(for  they  are  vicontiel^)  yet  the  phtries  has,  and  the  day  of  return  is 
the  day  for  both  parties.     Sal.  588. 

But  hp  cannot  be  nonsuited  against  one  defendant,  after  final  judg- 
ment against  all.     Sal.  455. 

In  a  Joint  action  he  cannot  be  nonprossed  by  one  or  scmie  of  the  defeii* 
dants  without  the  others.     Doug.  169. 

Therefore,  where  the  plaintiff  had  sued  out  a  bailable  writ  againat  three, 
o|i  which  one  was  arrested,  and  put  in  bail,  and  for  want  of  a  dediaratioii 
within  two  terms,  signed  judgment  of  non  pros,  the  other  tWiO  defendants  not 
having  appeared  to  the  writ,  this  non  pros^  was  set  aside.    Ibid. 

The  rule  is,  that  if  plaintiff  do  not  declare  within  two  tenos.  after  the  re* 
t^rn  of  the  writ,  the  defendant  may  sign  Judgment  of  non  pros»i  hut  if  no 
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aAmnta^e  u  taken  of  the  plaintiff's  neglect,  the  plaintiff  may  still  deliver  his 
declaration  within  the  year*  Worley  v.  Lee,  B.  R.  M.  28  Greo.  3.  2  T.  R. 
112.    Shersen  v.  Hughes,  B.  R.  M.  33  Geo.  3.    5  T.  R.  36. 

The  statute,  13  Car.  2  st.  2.  c«  2.  enabling  a  defendant  to  sign  judgment 
of  nofi  pro$.  for  want  of  a  declaration  in  due  time»  extends  to  all  cases. 
Oldham  v-  Burrel,^  B.  R.  M.  37  Geo.  3.     7  T.  R.  26.    Vide  supra,  (C  3.) 

In  a  qui  tarn  action.  Judgment  as  in  case  of  a  nonsuit  m^y  be  entered  on  a 
rule  to  shew  cause.    Watson  v.  Johnson,  P.  25  G.  2.     IWils.  325. 

(X  4.)  MHien  a  nonsuit  ia  peremptory. 

After  nonsuit  the  plaintiff  may  begin  the  same  suit  again^  Co.  LiU 
1S9.  a. 

Though  it  be  ii)  assize.     1  SaL  82. 

But  not  after  a  retraxit.     Co.  Lit.  139.  a. 

S09  in  an  appeal  of  murder,  robbery,  Sec  a  nonsuit  after  appear^ 
ance  shall  be  peremptory  in  favor,  vita.     Ibid. 

So,  in  an  appeal  of  mayhem ;  for  the  writ  saysyjelanice  maihemaoit. 
Ibid. 

So,  in  nativo  habendoy  in  favour  of  liberty.     Ibid. 

So,  in  quare  impeditf  for  thereon  the  d^endant  has  &  writ  to  the 
bishop.  Co.  Lit.  139.  a.  Cont.  per  Dy.  within  six  months.  i)aL 
81.     Ace.  1  Browl.  161.     R.  Sal.  559- 

So,  in  attaint.     Co.  Lit.  159.  a. 

Otherwise,  a  nonsuit  before  appearance.  Co.  Lit.  1 3!^.  a.  I  Sftl.  64^ 
Carth.  173. 

As,  if  the  plaintiff  in  an  appeal  declares  by  attorney^  and  is  de- 
manded, and  does  not  come  into  court.     1  Sal.  64. 

If  after  nonsuit  on  the  merits  and  motion  for  new  trial  demed,  pkmtiff 
brings  new  action  in  another  court,  it  will  stay  proceedings  till  costs  of  the 
nonsuit  paid,  for  this  is  vexatious.  Melchart  ir.  Haber,  H.  11  G.  3. 
3  Wils.  149. 

After  a  nonsuit  in  trespass  the  court  will  stay  proceedings  in  a  second  action 
between  the  same  parties  for  the  same  cause,  until  the  costs  of  the  nonsuit 
be  paid ;  notwithstanding  the  plaintiff  be  a  prisoner  at  the  time  of  bring- 
ing the  second  action,  and  sue  in  forma  pauperis.  Weston  v.  Withers,  B.  R. 
£.28  Geo.  3.    2T.  R.  511. 

(X  5.)  When  a  nonsuit  of  one  of  the  plaintiffs  shall  be  a 

nonsuit  of  the  other. 

So,  generally,  in  personal  actions  the  nonsuit  of  one  plaintiff  is  this 
nonsuit  of  both.     Co.  Lit.  139.  a. 

So^  in  nativo  habendo  and  quid  Juris  damal.     Ibid. 

But  in  real  or  mixt  actions  agunst  8everal»  if  the  demandant  is 
nonsuited  as  to  one,  he  shall  not  be  nonsuited  as  to  all ;  for  there 
ouffht  to  be  a  suounons  and  severance.     Ibid. 

Not  in  an  audita  querela  ;  for  it  goes  in  discharge.    Ibid. 

Nor  in  error,  attaint,  or  scire  facias  on  real  or  mixt  actions;  Ibr 
they  follow  the  nature  of  the  actions  on  which  they  are  foutided. 
Ibid. 

So,  a  nolle  prosequi  before  judgment  agunst  one  shall  be  a  dischar^ 
to  all.     R.  Hob.  70. 
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SOi  after  judgment  against  all,  if  the  plaintiff  enters  a  nolle  prosequi 
to  one,  it  shall  be  a  discharge  to  all.     Hob.  70. 

So,  in  trespass  aoainst  several,  if  the  plaintiff  is  nonsuited  before 
declaration,  there  shall  be  only  one  nonsuit  as  against  all  the  defen- 
dants ;  for  though  he  may  declare  severally,  it  shall  not  be  presumed 
till  he  does  so.  R.  Sal.  455.  [Com.  74.  S.  C.  Pryce  v.  Foulkes, 
B.  R.  E.  9  Geo.  3*     4  Burr.  2418.] 

So,  in  trespass  against  several,  if  one  pleads  not  guilty,  and  there  is 
a  verdict  and  judgment  against  him,  and  the  other  defendants  justify, 
the  plaintiff  may  enter  a  nolle  prosequi  against  those  who  justified,  and 
sot  discharge  him  who  pleaded  not  guuty ;  for  by  the  judgment  the 
suit  was  end^  as  to  him.     R.  Hob.  70. 


(Y)  JuDgment. 

(Y  1.)  When  it  shall  be  upon  default 

In  real  actions,  upon  default  before  appearance,  a  grand  cape\9i&uesf 
and  if  the  tenant  does  not  appear  thereon,  there  shall  be  judgment 
against  him.     Mod.  Ca.  4.     Vide  ante,  (B  11.) 

On  default  after  appearance  in  a  writ  of  right,  there  shall  be  final 
judgment. 

So,  in  other  real  actions,  upon  default  after  a  verdict  for  the  de- 
mandant. 

Or,  on  a  departure  in  despite  of  the  court. 

But,  generally,  in  other  real  actions,  sl  petit  cape  issues  before  judg- 
ment. 

In  personal  actions,  where  an  outlawry  lies,  process  issues  against 
llie  defendant  till  he  appears,  or  is  outiawed. 

If  judgment  be  by  ddbult,  the  entry  shall  be  ideo  consid.  quod  recu- 
peret by  default. 

Or^  \i  the  default  is  entered,  and  afterwards  ideo  cans,  quod  recuperet^ 
without  saying  by  default,  it  is  sufficient.     R.  2  Cro.  S6. 

In  personal  actions,  after  appearance,  if  the  defendant  does  not 
plead,  iudgment  shall  be  entered  up  against  him  on  nihil  dicit*  Vide 
ante,  (E  42.) 

Or,  the  attorney,  to  save  him  from  damages  in  a  writ  of  deceit, 
may  say  quod  non  est  informatus  per  magistrum  suum  of  an  answer,  and 
thereupon  there  shall  bo  judgment  against  the  defendant.     F.  N.  B. 

98.  J. 

It  is  a  rule,  that  where  by  a  writ  each  party  has  a  day  in  court,  and  the 
defendant  may  be  damnified  by  not  appearing,  he  may  appear  and  demand 
the  plaintiff,  and  this,  even  though  the  writ  be  not  returned  ;  when,  if  the 
plaintiff  do  not  appear,  the  defendant  b  entitled  to  judgment     1  T.  R.  371. 

If  a  party  neglect  to  plead,  reply,  &c.  within  the  time  limited  by  the  rule, 
the  other  may  si£n  judgment,  though  a  plea,  replication,  &c.  be  tendered  be- 
fore Jud^ent  signed.    4  T.  R.  1 95. 

A  plaintiff  entitled  to  judgment  for*  want  of  a  rejoinder,  may  strike  out  the 
pleaoingn  subsequent  to  the  declaration,  and  sign  judgment  as  for  want  of  a 
plea.     aX.R.  152. 

In 
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In  trespass  against  several,  if  any  suffer  judgment  by  default,  the  plaintiff 
need  only  give  evidence  to  affect  the  rest;    and  it  is  matter  for  the  jury, 
whether  the  trespass  proved   be  the   same  as  that    confessed  ;    but    the 
plaintiff  cannot  be  nonsuited.     Cowp.  483.    3  E.  N.  P.  C.  202.   3  Camp.  36. . 
1  M.  &  S.  588. 

(Y  2.)  When  upon  confession. 

So,  a  defendant  may  confess  the  action. 

But  after  issue  and  venire  facias^  the  defendant  cannot  by  a  relicta 
zerificatione  confess  the  action  without  the  plaintiff's  consent.  R. 
1  Brownl.  196. 

So,  if  the  defendant,  being  executor  of  his  own  wrong,  pleads  that 
he  has  10/.  (which  is  more  than  the  debt  demanded),  which  he  re- 
tains to  satisfy  a  debt  to  himself,  and  has  no  assets  idtra^  there  shall 
be  judgment  for  the  plaintiff  on  the  defendant's  confession ;  for  an  exe* 
cutor  of  his  own  wrong  cannot  retain  for  his  own^  debt,  and  then  he 
confesses  assets  to  the  value  of  the  debt.  R.  Yel.  138.  Vide  ante, 
(E  4^.) 

So,  in  all  cases,  where  the  defendant  by  his  plea  confesses  the  cause 
of  action,  and  offers  a  bad  justification.     Mod.  Ca.  10. 

If  the  defendant  plead  a  justification,  which  is  ill  in  substance,  though  the 
parties  pl^  to  issue  tiiereon,  and  a  verdict  is  found  for  the  plaintiff,  he  shall 
not  have  judgment  upon  the  verdict,  but  upon  the  confession  ;  and  a  writ  of 
inquiry  shall  be  awarded  to  ascertain  the  damages,  if  the  damages  in  the 
action  are  arbitrary.  R<  Ld.  R.  90.  llius,  where  a  defendant  Justified  a 
trespass  under  a  writ,  which  appeared  upon  the  pleadings  to  be  void,  though 
the  parties  pleaded  to  issue  thereon,  and  the  plaintiff  had  a  verdict,  the  court 
set  aside  the  verdict,  ordered  the  judgment  to  be  entered  on  the  defendant's 
confession,  and  awarded  a  writ  to  inquire  into  the  damages.  Ld.  Ray.  90. 
P.C. 

If  the  defendant  gives  a  warrant  of  omey  to  attconfess  the  action, 
the  judgment  will  be  good,  tliough  the  defendant  dies  the  same  day 
before  judgment  signed.     R.  Ray.  IS. 

So,  if  the  defendant  dies  in  the  vacation,  and  judgment  is  en- 
tered as  of  the  prior  term,  before  the  essoin  day  of  the  next  term. 
I  Sal.  87. 

Andi  if  the  warrant  be  general,  it  may  be  confessed  in  any  term. 
1  Mod.  I. 

So,  the  warrant  will  be  good,  though  the  attorney  be  afterwards 
made  a  knight.     Per  Brown,  Ow.  31. 

If  the  warrant  be  by  a  woman,  who  afterwards  takes  husband,  the 
bill  may  be  filed,  and  judgment  entered  against  both.  Sho.  91.  cont. 
1  Sal.  117.  399. 

So,  if  the  warrant  is  to  acknowledge  judgment  to  a  woman  who 
marries,  it  is  no  countermand.     R.  1  Sal.  117. 

If  warrant  of  attorney  is  given  to  confess  judgment  to  a  feme-tole^  who 
afterwards  marries,  and  judgment  is  entered  up  by  husband  and  wife,  it  is 
irregular,  and  must  be  set  aside,  if  it  is  so  entered  up  without  leave  of  the 
court.    Marder  v.  Lee,  P.  4  G.  3.    3  B.  M.  1469. 

If  the  warrant  is  by  a  woman,  a  soUy  it  shall  not  be  avoided  for 
that  she  is  caoerty  without  a  writ  of  error.     I  Sal.  400. 

If  the  warrant  is  given  on  an  arrest,  and  the  defendant  counter- 
mands it,  before  judgment  confessed,  yet  the  court  Will  proteet'the 
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attorney,  if  he  pleads  non  sum  itifarmatus,  ivhereby  juc^ment  may  be 
entered  up  a^ust  the  defendant.    Latch,  8. 

So,  if  after  warrant  given  the  plalntiiF  tears  off  the  seal,  an  attach- 
ment  lies.     1  Vent.  3. 

If  warrant  be  to  acknowledge  judgment  on  an  agreement  to  stay 
the  execution  for  a  year,  it  must  be  in  writing.     Mod.  Ca.  14. 

And  if  the  plaintiff  uses  the  judgment  contrary  to  his  agreement, 
the  court  will  avoid  the  judgment.     1  Sal.  400. 

So,  if  the  agreement  is  to  stay  execution,  and  he  brings  debt,  it  will 
be  a  breach.     Sal.  596. 

Otherwise^  if  the  agreement  was  subsequent  to  the  judgment  given. 
1  Sal.  400. 

But  the  warrant  must  be  strictly  pursued ;  and  therefore,  if  it  is  to 
confess  judgment  in  Trinity  term,  without  more,  it  cannot  be  done  in 
any  other  term.     1  Mod.  1. 

So,  generally,  the  defendant's  death  is  a  countermand  of  the 
author!^.     D.  1  Vent.  310.     1  Sal.  87- 

If  defendant  dies  in  terra  time,  judgment  may  be  entered  after  his  death, 
that  same  term.     Str.  882. 

Court  refused  to  set  aside  judgment,  signed  after  death  of  defendant, 
because  a  judgment  of  the  preosdent  term,  when  defendant  was  alive. 
WiUes,  427. 

Judgment  cannot  be  entered  on  a  warrant  of  attorney,  after  plaintiff's  death. 
Str.  718.    8T.  R.257. 

If  judgment  on  warrant  of  attorney  is  entered  after  defendant's  death, 
the  court  will  not  set  it  aside,  though  they  would  not  make  a  rule  for  it. 
Baraes,  270. 

Judgment  on  a  warrant  of  attorney  entered  in  Easter  vacation  against  a 
defencunt  who  died  in  Easter  term,  is  good ;  but  execution  cannot  be  taken 
out  until  it  be  reviyed  against  defendant's  representative  by  scire  facias, 
6  T.  11.  368. 

If  a  rule  is  made  to  enter  up  judgment  on  an  old  warrant  of  attorney,  on 
affidavit  that  the  party  is  alive,  and  it  afterwards  appears  that  he  died  aotafi 
hours  before,  the  court  will  not  discharge  it.    Str.  1081.    Andr.  53. 

If  there  is  warrant  of  attorney  to  confess  judgment  to  two,  and  one  dies 
before  judgment  entered,  and  it  appears  that  it  was  given  to  indemnify  them 
asainst  a  bond  entered  into  by  them  in  behalf  of  defendant,  the  court  will 
give  leave  to  the  survivor  to  enter  up  judgment.  Todd  v.  Dodd,  M.  25  G.  2. 
1  Wils.  312.    Vide  Barnes.  45.  51,  52,  53. 

Warrant  from  two,  one  dies,  leave  to  enter  against  the  survivor.  Barnes, 
53. 

Satisfiiction  may  be  entred  nunc  pro  tttnc  on  a  warrant,  plaintiff  being 
dead,  and  his  administrator  a  lynatic.    Barnes,  258. 

.  If  judgment  at  the  suit  of  an  executor  is  entered  up,  as  of  a  term  in 
testator's  life-time,  it  shall  be  set  aside.  Craiasborough  v.  Follyard,  M.  13 
G.  2.     Str.  1121. 

On  warrant  to  enter,  at  the  suit  of  A.,  his  heirs,  executors,  &c.  executor 
shall  have  leave  to  enter.    Barnes,  44. 

If  judgment  is  neglected  to  be  entered  on  the  roll,  and  the  roll  is  lost,  t6e 
court  wul  order  the  clerk  of  the  judgments  to  sign  a  new  roll,  Douglas  v. 
YeUop,  H.  32  G.  2.    2B.  M.  722. 

The  clerk  of  the  judgments,  having  received  his  fees,  is  liable  to  an  action 
by  a  punck^fiser  becopie  liable  to  a  judgment  which  he  did  not  find  entered 
up  ;  the  attorney  is  liable  to  the  clerk  of  the  judgments.     Ibid. 
On  wc^rntnt  from  one  to  ten  years  old»  leave  may  be  given  by  treasury-mla; 

above 
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above   ten,  motion  in  court;  above  twenty,  ride  to  shew  cauae.    Bamea,. 
41.47. 

Judgment  may  be  entered  on  an  old  warrant,  on  affidavit  of  execution,  ^c. 
and  that  defendant  was  alive  in  Ireland  two  months  before.    Barnes,  53. 

Or,  in  Jamaica  four  months  before.    Barnes,  256. 

Leave  maybe  granted  if  plaintiff  is  lunatic,  on  affidavit  of  the  person  who 
has  received  the  interest.    Barnes,  42. 

The  court  will  not  give  leave  to  enter  judgment  on  an  old  warrant,  on  an 
affidavit  sworn  in  Ireland  before  an  Irish  commissioner.  Sibthorp  v.  Adams, 
C.  B.  T.  10  G.  2.     Barnes,  40.  ; 

So^  if  a  man  under  arrest  confesses  judgment,  it  will  be  irr^ular, 
if  an  attorney  of  B.  R.  or  C.  B.  is  not  present.  Mod.  Ca.  BS.  1  SaL 
402. 

The  presence  of  attorney  of  C.  B.  at  executing  (in  custody)  warrant  to  enter 
up  judgment  in  B.  R.,  is  sufficient.  .  Bland  v.  Pakenham,  M.  9  G.  Str.  530. 
Barnes,  44.     ' 

But  he  must  be  attorney  for  defendant.   General  Rule,  P.  4  G.  2.  Str.  902. 

No  excuse  can  be  allowed  against  this  rule.     B.  R.  H.  177. 

Nor,  though  the  warrant  is  executed  in  a  foreign  country.     Str.  1247. 

But  defendant  in  execution,  paying  part  of  the  debt,  may  give  warrant  of 
attorney  to  confess  new  judgment  for  the  rest,  though  no  attorney  is' present, 
both  the  standing  rules  of  court  of  Car.  2.  and  4  G.  2.  intending  only  to 
arrests  on  mesne  process.  Str.  1245.  Vide  Cowp.281.  7  T.  R.  19.  IT. 
R.715. 

And  in  the  case  of  a  warrant  of  attome^r  given  by  a  person  in  execution,  if 
he  has  been  prevailed  on  to  adcnowledge  it  for  more  than  was  due,  the  court 
will  give  relief  under  circumstances.    Cowp.  281 . 

But  this  rule  extends  only  to  the  particular  cause  whereupon  defendant  is  in 
custody,  and  not  to  giving  warrants  of  attorney  to  confess  judgments  in  other 
actions.     1  East,  141.    3  B.  M.  1792.    2  Ld.  Raym.  797. 

If  defendant  practises  as  an  attorney,  no  other  need  be  present ;  but  phuntiff 
an  attorney  is  not  sufficient.    Barnes,  37. 

Attorney's  clerk  is  not  sufficient.    Barnes,  42. 

But  the  court  will  not  set  aside  a  warrant  of  attorney  on  account  of  it^ 
being  given  by  a  defendant  in  custody  without  an  attorney  present  on  his 
part,  if  it.  was  executed  by  the  defendant  purposely  with  a  view  to  cheat  the 
plaintiff.     Cowp.  141. 

Interlocutory  judgment  being  signed  against  a  prisoner  in  custody  of  the 
marshal,  the  plaintiff's  attorney  took  a  cognooU  from  him  for  200^.,  with  a 
defeasance  on  paying  40L  (the  real  debt)  and  costs ;  but  no  attorney  was 
present  on  the  part  of  the  defendant :  though  this  case  was  not  strictly 
within  the  rule  15  Car.  2.  which  mendons  only  prisoners  in  the  custody  of 
sheriffs'  officers,  yet  the  court  interfered  for  the  relief  of  a  prisoner.  3  T.  R. 
616. 

But  at  the  plaintiff's  request  they  permitted  him  to  alter  his  judgment  to  the 
real  debt,  on  paying  the  odsta.    Ibid. 

A  warrant  of  attorney  to  confess  judgment  executed  by  a  prisoner  in  cuii- 
tody  on  criminal  process,  is  good,  though  he  have  no  attorney  present.  4  T. 
R.  433. 

When  a  defendant  in  custody  executes  a  warrant  of  attorney  to  confess  a 
jud^enty  there  must  be  an  attorn^  present  on  his  part ;  the  presence  of  the 
plaintiff's  attorney  is  insufficient,  though  the  defeoiwnt  consent  to  his  acting 
also  as  his  attorney.    7  T.  R.  7. 

If  a  defendant  in  custody  being  about  to  execute  a  warrant  of  attorney  to 
confess  judgment,  is  informed  that  it  must  be  done  in  the  presence  of  an 
attorney  on  his  part,  and  thereupon  produces  a  person  as  such,  in  whose  pre- 
sence 


282  PLEADER. 

sence  he  executes  the  warrant :  the  court  will  not  set  aside  the  proceediDgs^ 
thereoj^,  because  the  person  so  produced  by  the  defendant  was  not  an  attorney^ 
'1  Bos,  61  Pull.  Rep.  97. 

If  he  is  arrested  by  process  of  an  inferior  court,  and  confesses  judg- 
ipent  in  a  court  at  Westminster.     Mod*  Ca.  85.     1  Sal.  402. 

Soy  if  he  is  discharged  only  in  appearance,  or  apprehends  himself 
not  discharged.  Mod.  Ca.  85. 

So^  if  confession  of  judgment  is  obtained  by  practice,  though  an  at- 
torney is  present.     Ibid. 

If  the  warrant  has  been  obtained  by  fraud,  the  court  will  order  it  to  be 
delivered  up,  before  any  use  has  been  made  of  it.     Doug.  1 98. 

But  this  does  not  extend  to  a  warrant  of  attorney  to  give  judgment 
as  a  security  to  A.  and  not  to  the  plaintiff.     5  Mod.  144>. 

But  B.  R.  do  not  examine  warrants  for  judgment  in  C.  B.  or  e 
contra*     1  Sal.  402. 

If  defendant  under  arrest  on  a  latitat^  gives  warrant  of  attorney  to  confess 
judgment  in  C.  B.,  no  attorney  but  plaintiff's  bein^  present,  B.  R.  cannot  set 
aside  the  judgment,  but  will  grant  attachment  against  plaintiff  and  his  attor- 
ney, till  satisfaction  is  entered,  or  judgment  set  aside,  with  costs. 

So^  a  judgment,  though  regular,  shall  be  quashed  on  payment  of 
oosts^  when  a  trial  has  not  been  lost.     1  Sal.  402. 

And  regularity  shall  not  be  examined  into,  after  error  brought.. 
Ibid, 

On  motion  to  set  aside  judgment,  the  warrant  being  obtained  on  usurious 
contract,  (which  is  not  pleadable  to«d./a.)  court  will  direct  issue  to  try&cts.. 
Barnes,  277. 

The  court  set  aside  a  warrant  of  attorney,  and  Judgment  given  to  secure  a 
loan  which  was  sworn  to  be  usurious,  in  order  to  bring  the  question  of  usur}i 
before  a  Jury ;  but  refused  to  order  a  bill  of  exchange  to  be  delivered  up, 
which  hayd  been  given  to  procure  the  defendant's  release  out  of  execution  on. 
the  judgment.     1  Bos.  Sc  Pull.  270. 

If  plaintiff  enter  up  Judgment  in  debt  on  a  mutiiaim^  on  a  warrant  of  at- 
torney "  to  enter  up  Judgment  in  debt  on  bond,"  the  court  will  set  it  aside  as- 
irre^lar.     8  T.  R.  153. 

It  defendant  pleads  not  guilty,  and  also  by  his  plea  confesses  the  trespass, 
and  Justifies  under  a  custom,  upon  which  a  verdict  is  found  for  him,  yet  if 
the  custom  is  void  in  law,  the  court  shall  eive  judgment  for  plaintiff,  award 
writ  of  inquiry  of  damages,  and  give  final  Judgment  for  damages  apd  costs,. 
nuUo  reipectu  habito  veredicto.  As  to  not  guilty,  defendant  eat  sine  die.  On 
error  from  C.  B.  Judgment  affirmed  unanimously  in  B.  R.   Wils.  63.   Barnes, 

267. 

It  is  not  necessary  that  a  warrant  of  attorney  to  confess  a  Judgment  should 
be  read  over  to  the  party  giving  it,  notwithstanding  the  rule  14  &  15  Geo.  2. 
to  the  contrary.     2  H.  Bl.  383. 

Though  a  Judgment  has  been  irregularly  signed  without  filing  common  bail 
for  the  defendant,  according  to  the  statute,  till  after  the  succeeding  term 
after  the  writ  was  returnable,  and  after  the  Judgment  itself  had  been  entered 
up,  yet  the  defendant,  having  given  a  cognovit,  is  estopped  from  objecting  to 
the  irregularity,  if  before  the  time  of  making  such  objection  the  plaintiff  has 
filed  common  bail  nunc  pro  tunc.     7  T.  R.  206. 

Judgment  entered  up  on  a  warrant  of  attorney  agiunst  defendant  in  Jamaica* 
on  an  affidavit  that  he  was  alive  four  months  ago.  Willes,  66.  Sir  G.  Co. 
145.    Barnes,  256. 

If  A.  asree  to  acknowledge  an  old  warrant  of  attorney  given  by  him  **  so 
as  to  enable  B.  to  enter  up  judgment  thereon*"  Judgment  may  be  entered  up 

under 
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under  a  judge  s  order^  without  an  affidavit  of  the  subscribing  witness.  2  Bos.. 
&  Full.  85. 

AU  warrants  of  attorney  to  confess  judgment,  must  be  delivered  to»  and 
filed  by  the  clerk  of  the  dockets.  Reg.  Gen.  B.  R.  M.  42  Geo.  3.  2  East,  136. 
C.  P.  M.  43  Geo.  3.     3  Bos.  &  Pufi.  310. 

And  if  any  such  warrant  be  subject  to  any  defeazance,  such  defeazance  must 
be  written  on  the  same  paper  with  the  warrant,  or  at  least  a  memorandum 
containing  the  substance  and  effect  of  the  defeazance.    Ibid. 

The  court  refused  to  set  aside,  on  a  summary  application,  a  judgment  en- 
tered on  a  warrant  of  attorney  given  by  a  feme  covert.    3  Bos.  &  Pull.  128. 

(Y  3.)  When  upon  the  declaration,  plea,  &c. 

When  there  shall  be  judgment  on  the  declaration,  plea,  or  repli- 
cation, vide  ante,  (M  1,  2,  S.) 

When  error  in  a  judgment  shall  be  amended,  vide  Amendment, 
(R.) 

When  a  motion  shall  be  allowed  in  arrest  of  judgment,  vide  ante, 
(S48.) 

If  judgment  is  irregularly  siigned  or  obtained,  the  court  will  set  it 
aside. 

Bat  not  because  the  attorney  appeared  without  warrant.  Mod.  Ca. 
16. 

The  court  will  set  aside  a  judgment,  on  putting  the  plaintiff  in  as  good  a 
condition.     Str.  823.     (The  leading  case  in  B.  K.) 

The  court  will  not  restrain  a  defendant  from  pleading  the  statute  of  limi- 
tations, on  setting  aside  a  regular  interlocutory  judgment.  1  Bos.  &  Pull. 
Rep.  228. 

If  defendant  is  not  served  with  process,  but  is  ^served  with  declaration,  and 
judgment  is  signed,  it  shall  not  be  set  aside ;  for  defendant  should  have  come 
m  and  taken  advantage  of  it.     B.  R.  H.  240. 

After  error  brought,  the  court  will  not  set  aside  judgment  fqr  irregularity ; 
for  it  admits  a  judgment,  ^d  is  a  waiver  of  the  irregularity.    Andr.  296. 

So,  is  talduff  out  a  rule  to  be  present  at  taxation  of  costs.     Semb.  ibid. 

Judgment  shall  not  be  set  aside  for  a  small  mistake ;  (as,  if  dedaration  is 
entitled  of  the  19th  of  G.  2.  instead  of  the  18th  and  19th.)     Wib.  104. 

If  defendant  pleads  sham  plea,  and  plaintiff  obtains  the  common  rule  that  > 
defendant  shall  plead  the  morrow,  and  such  plea  shall  not  be  waived,  and 
defendant  takes  no  notice  of  it,  and  plaintiff  signs  judgment,  it  is  irregular,  and 
shall  be  set  aside  ;  for  the  first  plea  stands.     Str.  1234. 

In  astumpiU,  if  defendant  pleads  general  issu^,  and  statute  of  limitations ; 
and  issue  found  against  him,  and  on  the  special  plea,  replication,  rejoinder, 
surrejoinder,  demurrer  thereto  by  defendant,  in  which  plaintiff  joins,  he  need 
not  give  notice  of  making  it  a  concilium^  or  putting  it  in  the  paper,  and  judg- 
ment shall  not  be  set  aside  for  want  of  it ;  not  on  payment  of  costs,  and  offer 
to  waive  error.     Str.  1242. 

The  court  will  not  set  aside  the  proceedings  in  ejectment  for  irregularity, 
because  the  notice  at  the  foot  of  the  declaration  is  subscribed  in  the  name  of 
the  nominal  plaintiff,  instead  of  that  of  the  casual  Rector.    3  T.  R.  351. 

If  defendant  pleads  non  assumpsit,  and  statute  of  limitations,  and  delivers 
it  to  plaintiff,  who  makes  up  issue,  and  delivers  it  with  notice  of  trial  to  de- 
fendant, who  pays  for  it,  and  then  plaintiff  pays  clerk  of  the  papers  his  fees, 
makes  up  record,  and  goes  to  trial ;  the  court  will  not  set  it  aside,  though 
defendant  makes  no  defence,  for  he  was  in  the  first  fitult,  in  not  leaving  the 
{>leas  in  the  office.    Str.  1266. 

(Z)  Writ 
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(Z)  mvit  of  inQuirp. 

(2  1.)  When  necessary. 

If  there  be  judgment  by  default  or  confessioD,  and  the  certainty  of 
the  demand  appears  upon  record,  the  court  may  assess  damages 
without  awarding  a  writ  of  inquiry,  if  they  will.     2  Sand.  107. 

But  Hiift  must  be  done  with  the  consent  of  the  plaintiffl    7  T.  R.  446. 

After  judgment  by  default  in  an  aedon  of  debt  on  a  Judgment,  the  ^aiptiir 
may  sue  out  a  writ  of  inquiry.     Ibid. 

So^  if  there  be  judgment  for  the  plaintiff  on  demurrer. 

Demurrer  to  one  count  (on  a  bill  of  exchange,)^  and  judgment  for  the 
plaintiff,  plea  to  the  other  counts  on  which  issue  was  joined ;  and  it  wb» 
referted  to  the  master  to  see  what  was  due  to  the  plaintiff  on  the  foimer, 
though  he  had  not  entered  a  nolle  prosequi  as  to  the  latter.     7  T.  R.  473. 

Where  there  are  issues  in  fact  and  in  law,  the  plaintiff  may  waive  the  issues 
in  fiBLCtf  and  take  out  an  inquiry  on  the  demurrer.     1  Str.  532. 

As  is  the  usual  course  in  debt.  I  Rol.  579. 1.  5.  R.  2  Sand.  107. 
Though  it  be  debt  upon  a  jud^ent.     1  Sid.  442. 

A  writ  of  in<}uiry  is  never  permitted  in  debt.     14  East,  442. 

The  court  wiU  not  refer  it  to  the  master  to  take  an  account  of  what  is 
actuallv  due  on  bond,  for  principal  and  interest  and'tosts,  after  a  verdict  for 
the  plaintiff  on  the  bond  having  been  put  in  suit.    3  Price,  2 1 9. 

AJfter  judgment  on  demurrer,  or  by  default  in  covenant,  on  a  covenant  of 
counter-indemnity  to  a  specified  amount,  and  which  it  is  averred  the  phuntiff 
had  paid,  the  court  will  not  refer  it  to  the  master  to  compute  what  is  due. 
14  East,  622. 

So^  it  may  be  in  trespass,  where  the  trespass  is  not  denied :  as, 
upon  a  judgment  by  nil  dicit^  non  sum  informatusj  &c.  Yel.  ]52» 
1  Rol.  573.  1.  10. 

So,  upon  a  recordari^  for  cattle  taken^  &c.     1  Rol.  57 1. 1.  40« 

So,  for  a  defendant  in  replevin,  who  avows  for  rent.     R.  3  Leo» 

«1S. 

If  a  defendant  suffers  judgment  by  de&ult  in  an  action  on  a  bill  of  ex- 
change, the  court  of  B.  R.  will  refer  it  to  the  master,  to  see  what  is  due  oa 
principal  and  interest,  without  executing  a  writ  of  inquiry.     4  T.  R.  275. 

1  H.%1.  252.  529.  541. 

The  court  will  refer  a  bill  of  exchange  to  the  prq^honotary  to  compute  prin- 
cipal, interest,  exchange,  re-exchange»  and  costs ;  but  not  charg'es  and  expences. 

2  Bos.  &  Pull.  55.  The  court  will  not  refer  it  to  the  master  (after  judgment  by 
defitult,)  to  see  what  is  due  for  principal  and  interest,  .on  an  affidavit  staUng 
that  the  action  is  brought  to  recover  the  amount  of  a  promissory  note,  unless 
it  appear  on  the  declaration  that  such  is  the  cause  of  action.    8  T.  R.  648. 

'  A  bond  dated  on  a  day  certain,  in  a  penal  sum,  conditioned  for  payment 
of  a  less  sum  generally,  without  naming  any  day  of  payment,  is  payable  on 
the  dav  of  the  date :  and  in  any  action  mought  upon  it,  the  court  of  B.  R.  will 
refer  it  to  the  master  to  compute  principal,  interest,  and  costs  thereon,  and 
on  payment  of  the  same,  stay  the  proceedings.    7  T.  R.  124. 

So,  in  an  action  of  covenant  on  a  mortgage  deed.    8  T.  R.  326. 

So,  in  an  action  on  a  bail  bond.    2  Bos.  <St  Pull.  445. 

So,  in  actions  of  covenant  for  the  payment  of  a  sum  certain.  2  Sannd.  106. 
Bougl.  316.    3Wils.6l. 

On  an  interlocutory  judgment,  in  debt  on  a  judgment  in  an  action 
brought  on  a  bill  of  exchange,  the  court  refused  to  raer  it  to  the  master. 
8T^R.395. 

Reference 
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IRefbrence  to  the  master,  to  compute  what  is  due  in  covenant  for  non-pay- 
tment  of  rent,  allowed.    8  T.  R.  326.  410.  .       . 

In  covenant  for  non-payment  of  rent,  and  for  not  repairing,  it  was  refeired 
^to  the  master  as  to  the  rent,  and  on  payment  process  was  stayed  as  to  that. 
lWils.«75. 

In  an  action  for  rent,  the  couit  will  refer  it  to  theprothonotary  tx)  compute 
"what  is  due,  provided  it  appear  that  the  action  is  on  a  lease  under  seal. 
-2  Mars.  57.     6  Taunt.  356. 

After  judgment  by  default  in  asmmpsit  on  a  foreign  Judgment,  the  court 
will  not  refer  it  to  the  master  to  see  wluit  is  due,  in  lieu  of  a  writ  of  inquiry. 
4  T.  R.  493. 

Again,  in  an  action  on  a  bill  of  exchange  for  2002.  Irish  money,  where 
Jud^ent  had  been  suffered  to  go  by  default^  the  court  dischai^ped  a  similar 
rule.    5T.  R.87. 

And  though  the  defendiant  will  not  consent  to*  it^  it  does  not  signify^ 
if  the  pluntOT  consent.    2  Sand.  107* 

Though  the  defendant  is  executori  «id  has  no  assets.  R.  8  Sand. 
107.     Semb.  Skin.  561. 

Yet,  if  the  plaintiff  does  not  consent^  there  may  be  a  writ  ofinqniry. 
H  Sand.  107. 

But  where  the  demand  is  not  certain  upon  the  record^  a  writ  of 
inquiry  must  issue ;  as,  in  trespass,  where  the  defendant  pleads  not 
guUty,    Yel.152.  ^ 

In  trespass  on  the  case,  replevin,  See.  Pr.  Reg.  558*  R.  3  Leo. 
^13.     R.  Lut.21S.  211. 

So,  on  judgment  affirmed  on  a  writ  of  error,  a  writ  of  inquiry  may 
issue,  if  it  woi3d  lie  on  the  first  judgment.    Pr.  Reg.  559- 

Jn  debt  for  such  goods,  or  the  vfuue,  a  writ  of  inquiry  shall  issue  to 
inquire  the  value.     R*  1 1  H.  7-  5.  b.     R.  Cro.  El.  536. 

And  even  in  cases  where  there  is  no  necessity  for  a  writ  of  inquiry,  that 
proceeding  is  of  use,  when  the  plaintiff  goes  for  interest,  which  the  jury  as- 
-sesses  in  the  name  of  damages,  by  Buller  J.    Dougl.  316. 

A  writ  ef  inquiry  is  not  necessary,  where  the  action  is  on  a  covenant  for 
the  payment  of  a  liquidated  sura.    Dougl.  316. 

The  court  refused  to  refer  to  the  prothonotary,  a  demand  of  fees  by  the 
warden  of  the  fleet.     1  H.  B.  105. 

Yet,  where  issue  is  joined,  a  writ  of  inquiry  never  issues ;  for  the 
Jury  which  tries  the  issue,  must  assess  the  damages,  and  the  omission 
cannot  be  supplied  by  a 'writ  of  inquiry;  for  then,  if  they  should  be 
excessive,  the  defendant  will  lose  the  benefit  of  his  attaint.  R.  10  Co. 
119.  a.  2  Rol.  722.  I.  10.  R.  11  Co.  6.  a.  Heydon,  56.  a. 
Bentham.    Vid|B  Damages,  (E  1,  2.)    2  Bos.  &  Pul.  163. 

If  there  are  several  breaches,  some  confessed,  others  denied*,  and  venire 
4amj  ^.  quam^  4rc.  and  the  jury  omits  to  inquire  of  the  damages  oi|  the 
breach  confessed,  writ  of  inquiry  may.  istnte.     Barnes^  228. 

So,  where  one  defendant,  pleads  to  is^i^i  and:  the  oUier  m^Jcea  de^. 
fiiult,  a  writ  of  inquiry  is.  awarded  to  avoid  adisoontinuance,  but  does 
not  issue ;  for  the  juiy  which  tries  the  issue  shall  assess  the  damages* 
1  Leo.  141.     R.  11  Co.  6.  a.  Heydon. 

So,  in  detinue,  if  the  jury  find  damages,  but  not  die  value  of, 
the  goods,  it  canqot  be  supplied.  Sal.  206.  cont.  5  Mod.  76.  Skin.  595^ 

Yet  there  may  be  a  writ  of  inquiry,  though  issue  is  joined,  where 
the  plaintiff  is  nonsuited.    5  Mod.  77*  118.    1  SaK  2.05.    Skin.  595. 

In  an  action  against  an  overseer  of  the  poor,  if  there  is  a  verdict  for  him, 

and 
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and  no  damages  assessed,  a  writ  of  inquiry  shall  issue.    Str.  102^1 :    And  n 
suggestion  sludl  be  entered  on  the  roll  for  that  purpose.  Vide  2  Bl.  763.  921. 
Tlie   want  of  a  writ  of  inquirj   is   aided   b?  the   statute   of  jeo&fls. 
Str.  B7S» 

(Z  2.)  How  it  shall  be  sued  and  executed. 

If  a  writ  of  inqidry  issues,  notice  of  the  executing  it  shall  be  gtven 
to  the  defendant^  if  he  lives  widiin  40  miles  of  London  or  Middlesex, 
and  the  inquiry  is  there,  eight  days  exclusive  of  the  day  of  notice. 
Per  Rule,  1654.     Mills,  29.     Mod.  Ca.  146. 

If  the  defendant  lives  above  40  miles  from  London,  14  days  notice 
sfaali  be  giTen  exclusive.     Mills,  29.     Mod.  Ca.  146. 

Though  defendant  b  an  attorney.     Barnes,  264. 

A  defendant  who  is  master  of  a  vessel  belonging  to  a  port  above  forty  miles 
from  London,  and  who  has  no  regular  residence  on  shore,  is  entitled  to  four- 
teen days  notice  of  executing  a  writ  of  inquiry.  2  Mars.  151.  6  Taunt.  468. 
<  And  in  all  writs  of  inquiry  in  pais,  or  inquiry  in  dower  or  waste, 
there  shall  be  eight  days  notice  exclusive.     Mills,  30. 

Though  it  be  40  miles  distance,  eight  days  notice  is  &u£Eicient. 
Mod.  Ca.  146. 

Where  a  defendant  whose  general  residence  is  in  the  country,  has  resided 
in  London,  (at  %n  hotel  e.  gr.)  from  the  time  of  arrest  uU  service  of  notice 
of  inquiry  he  is  entitled  only  to  eight  days  notice.     7  East,  624. 

So,  notice  shall  be  given  in  a  scire  ^i  inquiry.     2  Mod.  Ca.  S66. 

There  must  be  the  same  notice  of  executing  a  scire  fieri  writ  of  inquiry,  as 
a  common  writ  of  inquiry.     Str.  235.  623.  .  Barnes,  304. 

Where  a  term's  nouce  of  trial  is  required,  there  must,  at  die -same  dis- 
tance of  time,  be  like  notice  of  executing  writ  of  inquiry.     Str.  1 100. 

If  no  proceedings  within  1 2  months,  a  term*s  notice  must  be  given.  Barnes, 
291.294.394. 

Notice  given  in  the  country  is  good.  Barnes,  305.  B.  R.  £.  27  Geo.  3. 
1  T.  R.  710.  semb.  contra. 

Notiee  is  in  future  to  be  given  to  the  agent  in  town,  and  not  to  the  attorney 
in  the  country.    East,  568. 

If  plaintiff's  name  is  mistaken  in  notice,  inquiry  shall  be  set  aside.  Barnes* 
310. 

Notice  to  execute  before  judge  of  assise  must  be  general,  not  on  a  day 
certain.    Barnes,  135. 

Notice  is  bad,  if  the  hour  is  not  specified,  though  defendant  said  he  would 
make  no  defence ;  and  the  time  between  hour  and  hour  must  not  be  above 
two.  It  must  express  the  name  of  the  house,  the  county,  town,  and  street. 
Two  days  at  least  given  to  attorney,  not  to  defendant,  if  appearance.  Notice 
for  eleven  is  good,  if  executed  before  twelve.  Barnes,  293.  295,  296,  297. 
299.  300,  30  i ,  302. 309.  311. 

For  on  notice  to  execute  a  writ  of  inquiry  at  a  certain  hour,  the  party  is 
not  tied  down  to  the  precise  time  fixed  by  the  notice,  because  the  sheriff  may 
have  more  business  which  carries  him  beyond  the  time.    Doug.  1 98. 

Notice  on  Tuesday  the  14th  of  January  instant,  when  the  14th  was  on  a 
Thursday,  the  court  determined  to  be  good  notice,  rejecting  the  word  Tues- 
day, as  surplusage.     3  Bos.  &  Pull.  1. 

If  notice  of  a  writ  of  inquiry  to  be  executed  at  a  particular  hour  and  place 
be  continued,  the  notice  of  continuance  need  not  express  any  hour  or  place. 
I  Bos.  &  Pull.  Rep.  363. 

If  there  is  notice  to  execute  writ  of  inquiry  by  ten  o'clock,  and  no  defence 
made,  the  court  will  set  it  aside  for  uncertainty.    Str.  1 142. 

Irregularities. 
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-Irregularities  in  notice,  or  in  appointment  of  deputy,  are  cured  by  defen« 
•dant*8  makine  defence.     Barnes,  233.  309.  413. 

A  writ  of  inquiry,  and  other  inquests .  of  office,  may  be  executed 
before  a  greater  or  less  number  than  twelve.  F.  N.  B.  107.  C.  R.  2 
Rol.  673.  1.  5S.     Cro.  Car.  414. 

For  no  attaint  lies. .  Str.  1159. 

So,  award  of  writ  of  inquiry,  to  inquire  by  the  oaths  of  honest  men,  omit- 
ung  twelve,  is  good.    B«  R.  H.  288. 

And  there  shall  be  no  challenge  to  the  array  or  polls.  2  H.  4*  S.  b* 
Per  Holt,  Mod.  Ca.  43. 

Except  in  a  writ  of  inquiry  for  waste.     Co.  Lit  158.  b.     DaL  9. 

And  the  inquiry  shall  be  by  any  jurors  of  the  county ;  and  tbeii^ 
fore  default  of  a  venue  is  not  material  after  a  writ  of  inquiry  awarded. 
.  R.  Lut.  237. 

If  a  jury  don't  appear^  the  plaintiff  may  have  an  alias  and  pkiries^ 
but  cannot  have  a  habeas  corpus ;  for  it  is  error.     R.  Yel.  130. 

If  the  inquest  appear,  it  cannot  be  continued  ^^  ^onfV.  in  respect.^ 
but  only  by  vicecomes  non  misit  breve,     R.  Yel.  97. 

It  may  be  adjourned  after  entered  upon,  like  a  coroner  s  inquest,  or  com- 
mission of  lunacy,  it  being  but  an  inquest  of  office.     Str.  853. 

The  plaintiff  ought  to  appear  on  every  continuance  of  the  jury  in 
B.  R.  or  an  inferior  court,  otherwise  it  is  error.  R.  Yel.  97.  Vide 
ante,  (V  1,  &c.) 

But  no  day  is  given  to  the  defendant ;  for  he  is  out  of  court  Yd. 
97-     R.  1  Sid..  16. 

if  it  be  executed  on  the  return*day  before  the  court  rises,  it  is  suf- 
ficient.    R.  Cro.  £1.  468.  761. 

Xhe  execution  of  a  writ  of  inquiry  on  a  Sunday  is  void,  and  the  court  are 
bound  to  take  notice  of  it,  without  being  specially  assigned  for  error.  Str. 
387. 

If  a  writ  of  inquiry  be  returned  executed^  it  is  sufficient,  though  it 
is  not  said  under  the  seal  of  the  sheriff  and  jurors.     R.  1  Rol.  408. 

If  it  bepersacramentum  V2  proborum  et  legalium^  omitting  ^mmtfrn. 
R.  1  Rol.  408. 

Non  assumpsit,  and  non  assumpsit  infra  sex  annos,  pleaded,  an  original  re- 
plied, and,  on  nul  tiel  record^  judgment  for  plaintiff;  he  cannot  execute  writ 
of  inquiry  till  trial  of  the  other  ^lea.    Barnes,  229. 

It  cannot  be  executed  till  judgment  on  demurrer  is  actually  signed.  Barnes, 
229. 

On  nul  tiel  record  replied,  plaintiff  may  give  notice  of  inquiry  on  the  back 
of  his  replication.    Barnes,  249. 

It  is  irregular  to  execute  separate  writs  of  inquiry  against  joint  defendants 
in  actions  of  tort ;  and  a  judgment  thereon  for  the  damages  separately  assessed 
is  erroneous ;  but  the  plaintiff  may  before  final  judgment  set  aside  his  own 
proceedings,  on  payment  of  costs,  and  execute  a  new  writ  bf  inquiry,  6 
T.  R.  199. 

Fmal  jud^ent  for  damages  is  not  erroneous,  because  the  execution  of  a 
writ  of  inqmry  on  the  roll,  is  not  recorded.    4  Taunt.  148. 

(Z  S.)  What  proof  necessary  [or  allowable]. 

If  a  writ  of  inquiry  issues  upon  confession  of  the  action,  in  trespass 
for  taking  goods,  the  plaintiff  nee^  not  prove  the  property  of  the 
goods,  but  only  the  value.     R.  Yel.  152.    Dal.  9.     Dough  510. 

On 
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On  a  writ  of  iiiquiry  or  judgment  by  default,  defendant  shall  not  g}?e 
evidence  of  fraud  in  the  plaindfT;  for  he  has  admitted  the  contract  to  be  as 
plaintiff  has  dedared.     Str.  6 12. 

SQ|  though  the  judgment  be  on  non  sum  in/bmuUuSf  or  nit  dkit : 
for  by  the  judgment  ^ju)d  querens  reeuperetf  the  pvoperty  is  affirmed. 
R.  Ycl  152.     2  Cro.  220. 

But  in  inquiry  of  waste,  the  jury  may  find  no  waste,  if  tli'e  waste 
be  not  confessed.    Dal.  9. 

And,  in  indebitatus  assumpsit^  if  the  judgment  be  by  nil  didtj  or 
non  sum  informaius^  the  plaintiff  must  prove  his  debt.  R.  1  Vent. 
347. 

Where  tlie  declaration  is  on  a  bill  of  exchange  or  promissory  note,  it  is 
„  sufficient  to  produce  the  bill  or  note ;  the  only  purpose  of  such  production 

is  to  see  whether  any  part  of  the  money  has  been  paid ;  and  it  seems  not 
even  necessair  to  produce  the  bill  or  note ;  for  if  part  be  paid»  it  ought  to  be 
pleaded.  Vide  2  Str.  1 149.  Barnes,  233,  234.  2  Bl.  748.  2  Wil&  372. 
3  Wils.  155.    Dougl.  31 6.    3  T.  R.  301 . 

So,  on  a  writ  of  inquiry  upon  judgment  against  an  executor  or  ad- 
ministrator by  defiuilt,  he  shall  not  give  in  evidence  no  aasets.  Mod. 
Ca.  308. 

A  writ  of  inquiry  shall  not  be  for  more  than  is  contained  m  the 
judgment :  as»  in  trespass  for  breaking  a  houses  and  taking  and  carry- 
ing awav  goodi,  if  a  demurrer  is  joined  on  breaking  the  house  and 
taKing  the  goods  only,  and  by  writ  of  inquiry  damages  are  found  for 
the  carrying  away  also,  it  is  error ;  for  there  was  a  discontinuance  as 
to  the  carrying  away.     B.  Yel.  5. 

So,  if  the  writ  of  inquiry  recites  a  judgment  for  400^  where  it  was. 
only  for  WL  though  the  bill  was  400/.  it  is  error.    R.  2  Cra  294. 

If  damages  are  given  for  necessaries  provided  after  the  writ  of  inquiry  exe* 
cuted,  or  uter  the  action  commenced,  it  is  error.    2  Ld.  Raym.  1382. 

The  jury  may  give  ii^terest  on  note,  bill  of  exchange,  and  money  lent.  Per 
curioim*  And  on  indeb.  asnmp.  for  goods  sold.  Per  Montague  C.  B.  IHs* 
sent,  two  B.    Bunb.  119.    Barnes,  228. 

But  not  on  balance  of  account,     Barnes,  228. 

Afber  judgment  on  demurrer,  it  is  not  competent  to  the  defendant  to  con- 
trovert any  thing  but  the  amount  of  the  sum  in  demand.  1  Bos.  &  PulL 
Rep.  368. 

Where  judgment  has  gone  by  default  on  a  promissory  note,  no  irr^^larity 
previous  to  the  judgment  can  be  shewn  as  cause  against  referring  the  note  to 
the  prothonotary.    Ibid.  369. 

On  a  writ  of  inquiry  in  debt,'  for  del  credere  commissions  for  g^uaranteeing 
an  ioaurancey  losses  not  indemnified  cannot  be  deducted.  14  East,  57  8« 

(Z  4.)  Before  whom  it  shall  be  executed. 

The  under-sheriff  cannot  appoint  a  deputy  to  see  execution  of  inquiry;  if 
he  does,  the  com!  will  grant  attachment.    Barnes,  23 1 . 

.  But  if  deputy  is  appointed  under  seal  of  sheriff's  office^  it  la  weU. 
Barnes,  232. 

Verbal  appointment  bad;  it  should  be  under  hand  and  seal.  Barnes, 
413. 

If  defendant,  an  esquire,  desires  inquiry  to  be  executed  before  judge  i^ 
next  assize,  the  court  will  grant  it  without  affidavit.    Barnes  235. 

So,  if  a  writ  of  inquiry  be  executed  before  him  who  has  no 

authority 
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authority^  it  is  errof;  as,  p  an  inferior  oourti  if  it  is  directed  to  the 
Serjeant  at  mace,  and  is  executed  before  the  mayor>  who  is  judge  of 
the  court.     R.  Yel.  69. 

So,  if  a  capias  ad}  satisfaciendum  be  issued  before  the  writ  of  in« 
quinr  is  returned,  it  is  error.     R.  Yel.  71. 

If  a  writ  of  inquiry  is  erroneous,  it  shall  not  bjC  amended ;  bgt  the 
plaintiff  may  have  another  writ.     Pr.  Reg.  55.9. 

But  misentiT  of  a  clerk  shall  be  amended.  R«  S  Mod,  112.  R. 
2  Cro.  872.  R.  Modi  C«<  306.  Adm.  1  Ro).  408.  Vide  Amend- 
ment,  (S). 

(Z  5f)  When  it  may  be  quashed. 

A  motion  to  set  aside  an  inquisition  may  be  made  at  any  time  before  final 
judgment  signed.    2  Wils.  378. 

A  motion  to  set  aside  a  writ  of  inquiry,  is  like  one  fox  a  new  trial  made  to 
the  discretion  df  the  eourt*  Hence  where*  on  execuung  a  writ  of  inquiry  in 
trespass  for  meme  profits,  the  jury  did  not  include  the  costs  of  the  €JectQfent» 
and  the  defendant,  between  the  judgment  in  ejectn)ent  ap^d  iu;tion  for  meme 
profits,  became  bankrupt,  the  court  refused  to  set  aside  t)ie  inquisition  to  let 
m  another,  since  the  plaintiff  might  have  proved  the  costs  under  the  commis* 
aion.     2  T.  R.  261. 

A  writ  of  inquiry  may  be  quashed  after  execution,  for  misdemeanor 
in  the  f^aintiff.     2  Leo.  214. 

Of,  if  there  was  not  a  regular  notice.     Sti>  Pr.  Reg.  558.  . 

Irregular  notice  of  executinz  a  writ  of  inquiry,  is  cured  by  the  defendant's 
lying  by,  and  allowing  the  inquiry  to  be  completed.     1  Anst.  1 75. 

So,  for  misdemeanor  in  the  sheriff;  as,  if  he  refuses  to  examine  a 
fvitness.     Pr.  Re^.  559. 

If  he  permits  the  plaintiff  himself  to  be  the  only  witnisss.     Per 

C  B.  M.  7  Ann. 

■<  ■ 

If  it  is  takea  before  two  persons  appointed  under-sheriffs  extraordinary,  it 
#hall  be  set  aside.    2  Wils.  378. 

So,  if  it  is  taken  before  an  under-sheriff  extraordimuy,  when  the  sworn 
under-sheriff  lives  in  the  same  town.    Ibid. 

So,  if  the  under-sherifl^  who  ireturns  the  jury,  is  attorney  in  the  cause* 
Cowp.  112. 

So,  if  the  damages  against  the  defendant  are  excessive^  2  Leo.  2I4« 
S  Leo.  177. 

As,  if  in  dower  one  third  of  the  Value  of  the  land  be  given  without  deduct* 
inffreprizes ;  and  for  costs,  the  attorney'»  bill.    Barnes,  234. 

^Two  hundred  and  fifty  pounds  deemed  excessive  for  twenty-six  days'  iidse 
imprisonment,  and  inquiry  set  aside  &>r  that  cause.    Barnes,  233. 

But  on  100^  damages  given  agunst  custom  bouse  offi/cers  for  entering  and 
searching  plaintiff's  house  with  a  writ  of  assistance  without  a  constable,  m  the 
day-time ;  court  would  not  set  it  aside  for  excessive  damages.    3  Wils.  61. 

Or,  for  time  subsequent  to  the  acdon  brought.     2  Mod.  Ca.  349. 

But  it  shall  not  be  quashed  a.t  the  request  of  the  plainti£^  for 
that  the  damages  are  too  small.     R.  ^  Leo.  2\^.    3  Leo.  177.    Sal.  ^ 

647. 

If  the  Jury  find  no  damages,  it  may  be  qyashed,  but  not  for  amaUness. 
Sames,230. 

After  no  damages  found,  a  special  inquiry  cannot  issue  widiout  leave. 
Barnes,  231. 

Vol.  VL  U  It 
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It  may  be  Mt  aside  for  smallness  of  damages,  oocosioiied  by  8hertff*s  admit* 
Uog  improper  evidence  for  defendant.    Barnes^  448, 

So»  it  some  of  the  jury  inipannelled  were  debtors  taken  out  of  custody  for 
the  purpose  of  attending  the  inquiry.     4  T.  R.  473. 

If  the  witness  plaintiff  thought  could  prove  his  demand  declines  it,  and  the 
sheriff  refuses  to  adjourn,  whereby  plaintiff  has  but  one  penny  damages  for  a 
Luge  demand,  the  court  will  set  aside  the  verdict.     Str.  515. 

£f  pl^ntiff  is  surprised  with  a  defence,  and  not  prepared  to  prove  his  whole 
demand,  the  court  will  set  it  aside.    Str.  515. 

On  a  contract  for  stock  between  A.  and  B.  they  deposit  200/.  each  in  der 
fendant*s  hands ;  B.  does  not  perform,  and  A.  sues  for  deposit,  and  had  Judg- 
ment on  demurrer,  and  writ  ot  inquiry ;  but  the  jury,  on  a  notion  that  the 
depositant  could  not  pay  the  iponey  without  consent  of  both  parties,  gave  one 
penny  danuiges,  which  the  court  set  aside ;  for  the  rule  of  not  setting  aaide 
verdicts  for  smallness  of  damages  does  not  extend  to  a  case  where  &e  jury 
mistake  in  point  of  law.     Str.  425. 

Yet  where  the  covenant  is  for  a  certain  sum,  whereon  debt  might 
be  brought,  a  new  writ  of  inquiry  shall  be  awarded,  if  the  whole  debt 
is  not  found.     2  Mod.  Ca.  197-  2 IS. 

It  shall  not  be  set  aside,  because  returnable  on  a  return-day,  instead  of 
day  certain.    Barnes,  230. 

When  executed,  it  is  good,  though  the  day  and  year  are  omitted  in  the  teste 
of  the  writ    Barnes,  425. 

It  shall  not  be  set  aside,  because  taken  in  the  name  of  plaintifi^  who 
became  bankrupt  after  inquiry  awarded,  but  before  it  is  executed. 
2  WUs.  358. 

Nor,  because  it  has  been  altered,  if  released  and  not  used  before. 
Barnes,  232. 

If  a  party  appear  on  the  execution  of  a  writ  of  inquiry,  he  shall  not 
aftenyards  object  that  the  place  was  not  within  the  county.    Dougl.  797- 

,  (Z  6.)  When  there  shall  be  judgment  upon  it 

After  a  writ  of  inquiry  executed,  there  must  be  four  days  exclusive 
before  the  plaintiff  can  sign  the  judgment.     R.  1  SaU  399. 

Though  the  writ  was  executed  the  last  day  of  the  term.     Sal.  899. 

So^  the  plaintiff  may  give  a  rule  for  signing  judgment,  nisi  causa 
within  four  days.     Sal.  399. 

If  an  action  be  brought  on  a  judgment  which  is  irregular,  the  whole  pro- 
ceedings nuiy  be  set  aside  on  one  rule.    4  T.  R.  688. 

(2  A)  Proceeding  onD  pleaOtng  tn  particular  action^. 

Pleading  in  an  action  by  or  against  an  attorney.    Vide  Attorney, 
(B«1,S3.) 
By  or  against  an  administrator.    Vide  postj  (2  D  10^  &c.) 

(2  A  1.)  In  actions  by  and  against  husband  and  wife  :«^In 

an  action  by  husband  and  wife. 

When  husband  and  wife  should  join  in  an  actiob  by  cor  ztninsi 
ihtm^  or  when  one  shall  sue  or  be  sued  alone.  Vide  Baron  and  Feme, 
(V— W— X.) 

If  a  woman  sues  or  is  sued  alone,  when  she  is  caoert^  or  a  husband, 

wheD 
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when  the  wife  ought  to  join  or  be  joined,  the  writ  shall  abate*  Vide 
Abatement,  (E  6.— F  2.— F  7.) 

Ad  action  pf  trespass  for  an  injury  done  to  the  property  of  the  wife,  while 
3ole,  should  be  brought  by  the  husband  and  wife.  But  if  such  action  be  brought 
by  the  wife  alone,  the  defendant  must  plead  the  coverture  in  abatement,  and 
not  in  bar.    3T.R.  627. 

Two  actions,  one  agunst  a  man  and  his  wife,  and  another  against  the  man 
alone,  cannot  be  consolidated.    2  Wils.  227. 

In  an  action  by  husband  and  wife,  it  is  good,  if  the  husband  and 
wife  appear  in  proper  person ;  for  though  the  husband  has  no  pri- 
vilege when  his  wife  is  joined,  yet  any  one  may  sue  in  person.     R. 

Cro.  £1.  5S7. 

Where  the  wife  is  Joined  as  co-plaintifi^  the  nature  of  her  interest  must 
appear  in  the  declaration,  or  it  will  be  bad  on  demurrer.  2  N.  R.  405. 
3  BIL  1236.  Unless  the  nature  of  the  case  implies  an  interest. 
2  M.  &  S.  393. 

If  husband  and  wife,  sebed  for  their  lives,  and  to  the  heirs  of  the 
husband,  allege  a  prescription  in  both ;  for  though  she  has  only  for 
life,  she  was  seized  jointly  with  her  husband  who  had  the  fee.  R«  Cro. 
£1.  112. 

So,  in  assumpsit  by  husband  and  wife  ut  administratrix^  the  declara* 
tion  may  say  diat  the  money  was  received  ad  usum  pradict.  husband 
and  wife,  ut  administratrix^     R.  4  Mod.  876. 

So,  it  is  sufficient  to  say  ad.  respond,  husband  and  wife  cut  admi* 
fustraiiof  &c. ;  for  cui  refers  to  die  wife,  who  is  last  named.  R* 
Latch,. 212. 

In  covenant  by  the  husband  of  tenant  in  fee,  he  must  declare  on  a. 
•dsin  in  their  demesne,  as  of  fee  in  himself  and  his  wife,  in  right  of  his  wif^- 
Dou^l.  329. 

II  the  declaration  alleges  a  seisin  in  right  of  the  wife,  it  ought  to 
aUege  that  both  are  seised  (and  not  the  husband  only)  in  right  of  tn^ 
,  wife.    R.  Lut.  ]425.    Per  Lut.  D.  Lut.  1596. 

And,  if  the  seisin  is  for  the  life  of  the  wife,  it  ought  r^arly  to  o^ 
I  averred  that  the  wife  is  alive.     Lut.  1596. 

^  But  a  declaration  by  husband  and  wife  is  not  good,  if  it  all^^^ 

that  the  husband  and  wife  possessionat,Juerunt  de  bonisy  &c  in  trover- 
Semb.  1  Sal.  1 14. 
'  So,  if  m  trespass  it  alleges  battenr  of  both :  for  the  wife  ought  no^ 

to  be  joined  for  a  battery  of  the  husband.     1  Rol.  782. 1. 10. 
-  If  in  breach  it  be  allied  that  he  did  not  execute  to  the  wife  wl 

•  sole,  nor  to  the  husband  and  wife  since  marriage,  without  saying 

emm  aUeri.     R.  Lut.  415.  ..     .    • 

If  m  trespass,  assumpsit j  &c.  where  the  wife  need  not  jom,  it  is 
lewd  ad  dampnum  ipsortim.      R.  2  Cro.  473.     R.  2  Cro.  644. 
I  Sal.  lU.    R.  2  Rol.  250.  ^     ^  , 

•  So,  a$smpsit  for  money  lent  by  husband  and  wife  ad  dampnum 

niffiiisbad.    2Mod.  Ca.  341. 
If,  in  trover,  the  conversion  is  alleged  ad  dampnum  tpsorum. 

i  lSal.lU.  ^     ..    4  1    A 

V  If  in  trespass  by  them,  it  be  quart  clausum  fregtt  et  neroam. 
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It,  in  battery  by  them  for  a  battery  of  the  husband  and  wife,  it  i» 
alleged  ad  dampnum  ipsorum.     R.  Mod.  Ca.  149.     Comb.  184* 

Yet  in  trespass  quare  clausum  f regit  et  herbam  ipsorum  inde  perve-' 
nien.,  &c.  is  good ;  for  as  they  may  join  in  a  clausum  Jregit,  so  they 
may  in  the  profits  inde.     Dan.  7i9. 

So,  if  in  an  action  for  words  of  husband  and  wife^  \the  ad  damp^ 
num  of  both,  it  will  be  good.     R  Jon.  409. 

So,  where  the  action  survives,  they  may  declare  ad  dampnum  ipso- 
rum. Dan.  720.  R.  1  Sid.  387.  S  Mod.  120.  Per  two  J.  two 
cont.  Pal.  SS9. 

So,  in  trespass  by  husband  and  wife  for  the  battery  of  the  wife^  et 
alia  enormia  eis  iniulit,  is  good.     R.  2  Cro.  664. 

In  debt  on  bond  conditioned  for  payment  of  a  separate  maintenance  to 
the  wife  of  the  obligor,  the  breach  must  describe  the  arrear  as  due,  not  to  the 
obligee,  but  to  the  wife.     6  TaunL  140. 

So,  a  defect  in  a  declaration  by  husband  and  wife  may  be  sided  by 
verdict.     Vide  ante,  (C  87.)— Vide  Action,  (G.) 

In  action  for  a  demand  not  accruing  to  the  wife  dum  sola,  wife  only  taken 
in  execution  for  costs;  shall  be  discharged.    Barnes,  207. 

(2  A  2.)  In  an  action  against  husband  and  wife. 

In  an  action  against  husband  and  wife,  the  husband  shall  give  baO 
for  himself  and  his  wife. 

If  husband  and  wife  are  arrested  for  her  debt  whilst  sole,  she  shall  be 
discharged,  and  he  lie  till  he  puts  in  bail  for  both.  Str.  1272.  Vide 
2  Bl.  720. 

It  ought  to  be  against  them  in  the  debet  and  detinety  though  it  be 
for  the  debt  of  the  wife  dum  sola.     Vide  post,  (2  W  8.) 

A  judgment  given  on  a  declaration  against  husband  and  vrife,  on  the 
contract  of  the  wife  dum  sola,  laying  the  promise  as  having  been  made  by 
both  since  the  marriage,  is  erroneous.     1  Taunt.  212. 

Assumpsit  against  the  husband  for  money  lent  to  the  wife,  at  the  wife's  re- 
quest, is  bad.     7  Taunt.  432.     i  Moore,  1 26. 

In  trovar  i^ainst  them,  it  may  be  supposed  that  the  conversion  was 
by  them ;  for  it  is  a  tort  for  which  both  may  be  charged.  R.  YeL 
165.     R.  1  Rol.  6.  1.  10. 

But  a  declaration  against  husband  and  wife  is  bad,  if  the  process 
was  against  the  husband  alone.     1  SaL  115. 

If  the  conversion  be  alleged  ad  usum  ipsorum*  R.  2  Cro.  661. 
Jon.  16.  264.  R.  Cro.  Car.  254. 494.  R.  1  Rol.  6.  1.  10.  15.  27. 
R.  Pal.  S4S.     R.  Jon.  448. 

Yet,  trespass  aeainst  husband  and  wife  for  taking  goods,  is  good,  though 
the  conversion  is  uud  to  be  to  their  use  ;  for  the  conversion  is  not  the  giU  of 
the  action,  as  in  trover.    Andr.  242. 

And  a  suggestion  of  a  devastavit  by  husband  and  wife  executrix^ 
quod  devastaver^  et  converterunt  ad  usum  ipsorum,  is  good ;  for  the  de- 
vastaveruni  is  the  only  material  word,  and  that  both  may  do.  R. 
2  Vent.  45. 


(2  A  S.)  Plea, 
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« 

;  (2  A  3.)  Hea,  &c. 

A  defendant  who  has  appeared  by  attorney  as  A/emesole  shall  nof  plead  in 
toroper  person,  as  &feme-covertt  a'fter  a  rule  to  stay  proceedings  on  pleading 
usuably.    2  Bl.  724. 

If  A.  and  B.  are  sued  as  husband  and  wife,  A.  cannot  plead  ne  unques 
nccouple  en  loyal  malrmonyt  for  the  legality  of  marriage  is  not  triable  in  per- 
sonal actions,  because  a  husband  de  facto  is  liable  to  his  wife's  debts.  Andn 
227. 

In  action  against  husband  and  wife^  both^  ou^ht  to  join  in  plea ;  and 
therefore  if  ike  wife  alone  conies  and  pleads^  there  shall  be  a  re- 
pleader.    Yel.  210*    Dan.  720. 

The  court  cannot  give  leave  to  the  wife  to  plead  separately  from  her  hus- 
band, even  where  her  estate  is  settled  on  her,  and  confinned  by  order  of  house 
^x>{  lords  to  her  separate  use,  subjject  to  demands  on  husband  on  her  account ; 
she  nmst  plead  in  the  name  of  husband,  and  if  he  disavows,  enforce  the  order 
of  the  lords.    B.  R.  H.  101. 

So,  if  the  entry  be  qtiod  husband  and  wife  veti.  et  defend,  vim  ei 
injuriam  et  prcedict.  wife  didt  quod  ipsa  non  est  inde  adpabilis.  2  Cro. 
288. 

Though  the  tort  be  supposed  by  the  wife  only,  as)  in  battery 
against  husband  and  wife  for  a  battery  by  the  wife. 

So,  in  assumpsit  against  husband  and  wife,  upon  a  promise  of  th^e 
wife  dumsola.     R.  2  Cro.  288.     Yel.  210. 

So,  in  an  action  for  words  spoken  by  the  wife  only.  R.  Yel. 
210. 

So,  in  battery  against  husband  and  wife  and  others,  if  the  wife  , 
and  others  plead  not  guilty,  and  the  husband,  son  assault,  it  will  be 
bad.     R.  1  Bfownl.  197. 

So,  in  battery  against  husband  and  wife,  if  the  husband  justifies  in 
aid  of  his  wife^  and  the  wife  only  pleads  son  assault,  it  is  bad.  R. 
2  Cro.  239. 

So,  they  ought  to  join  in  the  averment,  et  hocparati  sunt  veri/lcare. 
Semb.  Cro.  Car.  594. 

But  where  the  tort  is  supposed  by  the  wife  alone^  though  both  join 
in  pleading,  yet  the  issue  ought  to  be,  that  the  wife  is  not  giulfy :  and 
therefore,  in  trover  upon  a  conversion  by  the  wife^  if  the  husband 
and  wife  plead,  quod  ipsi  non  sunt  culpabiles,  it  is  bad,  and  a  repleader 
shall  be  awarded,  for  it  ought  to  be  quod  ipsa  non  est  culpabilis.  R. 
Cro.  El.  883.  R.  Hob.  126.  *R.  2  Cro.  6.  R.  Cro.  Car.  417,  cont. 
in  an  action  for  words  by  the  wife,  for  both  are  chargeable  with  a 
wrong  done  by  the  wife.  R«acc.  in  action  for  words  by  the  wife. 
1  Brownl.  6.     Pal.  68. 

Yet  in  debt  against  them,  they  may  plead  quod  nil  debent.  Noy, 
41. 

And  issue  quod  ipsi  non  sunt  culpabiles  cannot  be  amended.  2  Cro. 
530.     R.  cont.  1  Brownl.  7. 

But  if  the  dogget  be  quod  husband  and  wife /^facfVan/ not  guilty, 
and  the  roll  be  quod  the  wife  didt,  omittbg  the  husband,  it  shall  be 
amended ;  for  it  was  only  the  misprision  of  the  clerk ;  for  the  dogget 
was  a  warrant  to  him  to  enter  on  the  roll  a  plea  for  both.  R.  2  Cro. 
530. 

U5  So, 
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So,  if  the  verdict  finds  that  the  wife  alone  is  gaUtj,  it  aids  the  pi 
R.  Pal.  68. 

In  an  action  against  husband  and  wife,  if  it  be  only  tor  the  wife's 
act,  and  she  is  found  guilty,  both  shall  be  in  misericardia ;  as,  for 
words  by  the  wife.     Hd).  127.     I  Rol.  215. 1.  25. 

In  trover  for  a  conversion  supposed  by  the  wife.  1  Rol.  215.  L  45. 
2  Cro.  439. 

So,  if  there  ought  to  be  a  capiatury  it  shall  be  against  both.  R. 
Cro.  El.  381.  Mo.  ?04.  R.  2  Cro.  203.  440.  1  Rol.  221. 1.  35. 
R.  Cro.  Car.  407.  but  it  shall  be  against  the  husband  only.  Cro. 
Car.  513.  against  both.  9  Co.  72.  a.  Q.  Hob.  98.  and  it  was  against 
the  wife  alone.     Hob.  101. 

So,  if  the  wife  is  executrix  or  administratrix,  and  there  is  judgment 
de  bonis  testator  sif  &c.  et  si  non  tunc  custag.  de  bonis  suis  pfXfpriis^ 
though  properly  the  wife  has  no  goods ;  for  she  will  be  liable  after  the 
death  of  her  husband.    R.  2.  Cro.  191. 

In  trover,  if  there  is  juckment  and  execution  agpunst  both,  the  court  will 
not  discharge  the  wife,  unless  there  is  fraud  and  collusion  between  plaint]!^ 
and  the  husband  to  keep  her  in  custody.    Str.  1 167. 

So,  in  battery  by  defendant's  wife  of  plaintiffs  wife,  the  court  will  not  dis- 
charge the  wife  who  is  only  in  execution,  if  it  appears  there  is  no  design  to 
screen  husband.     Str.  1237.    Wils.  149. 

If  husband  and  wife  are  taken  in  execution,  the  wife  cannot  be  (Hschaiged. 
Barnes,  203. 

But  if  husband  and  wife,  after  judgment,  be  rendered  in  dicharge  of  their 
bail,  and  they  be  not  charged  in  execution,  the  wife  shall  be  discharged  on 
motion.    3  Wils.  124. 

If  husband  and  wife  be  outlawed  in  debt  on  d  bond  given  by  the 
wife  while  sole,  and  goods  sworn  to  be  her  separate  property  be 
taken  in  execution,  the  law  adjudges  them  to  be  the  goods  of  the 
husband:  if  she  have  any  equitable  right,  she  must  have  recourse  to  a 
court  of  equity.     2  Wils.  127. 

So,  after  a  Solemn  declaration  by  a  woman  that  she  was  married  to  a  man, 
and  that  goods  in  his  possession  were  his  goods  in  her  right,  she  shall  never 
be  allowed  to  say,  as  against  creditors,  that  she  was  not  married  to  him^  and 
that  the  goods  were  her  sole  property.     Cowp.  233. 

In  an  action  against  husband  and  wife,  the  demand  of  a  plea  is  necessary 
befbre  judgment  can  be  signed,  as  for  want  of  one  though  the  husband  has 
entered  an  appearance  for  himself  only.    H.  B.  235. 

Upon  the  principle  that  the  personal  disabilities  can  only  be  pleaded  in 
abatement,  where  a  wife  sues  alone  for  a  cause  of  action  accrued  to  her  dum 
iokif  her  coverture  can  only  be  so  pleaded.    3  T.  R.  627. 

Coverture  in  the  pluntifT  since  the  writ  sued  out,  and  before  declaration, 
can  only  be  objected  by  plea  in  abatement.     6  T^  R.  265. 

(2B  1.)  In  actions  by  and  against  a  corpofation. — In  an 

action  by  a  corporation. 

hkjBLU  action  by  a  corporation  they  ought  to  sue  by  the  name  of 
Incorporation.     2  Inst.  666.     Win.  Ent.  1100. 

Where  a  corporation  sold  land  by  auction  upon  certain  conditions,  and  the 
purchaser  agreed  with  the  mayor  on  behalf  of  himself  and  the  cbrporationy 
to  fulfil  the  conditions  of  sale :  held>  that  the  mayor  could  not  sue  on  the 
agreement.    2  Taunt.  274. 

And 
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And  may  sue  by  that  name,  though  enabled  tQ  sue  by  another 
name.     Sal.  451. 

And  the  christian  name  of  the  mayor  or  head  is  n^t  necessaiy.  12 
Ed.  4.  10.     Dy.  86.  b. 

Though  it  be  in  ejectment  on  a  demise  by  a  corporation.     Skin.  2. 

But  a  corporation  may  prescribe  to  be  incorporated  by  one  name^ 
and  to  be  impleaded  by  another.     Th.  Dig.  1.  3.  c.  9.  «.  9. 

Or,  may  daim  it  by  grant.    Th.  Dig.  1.  3.  c.  9»  s.  12. 

A  sole  corporation  must  always  shew  quo  jure  he  is  seised.     R. 

2  Lev.  68. 

And  diall  be  named  by  his  name  of  baptism.    Dy.  86.  b. 

And  if  persons  are  incorporate  to  the  use  of  an  hospital,  they  must 
say,  seised^ilrr  corporationis  sua  not  Jure  hespitcd.    R.  10  Co»  S4.  a. 

But  mayor  and  commonalty  need  not  allege  seisin  jure  corpora" 
iioniii  for  name  imports  an  incorporation.     1  Leo.  153. 

Sdi  cu^os  et  colleg.  (hnnium  Animarum  Oxon^  need-  hot  allege  seisin 
jure  collegiu     R.  Cro.  282.     PL  Com.  102. 

In  making  title  under  a  charter  of  incorporatioUt  after  stating  an 
acceptance*  it  need  not  be  averred  that  the  grantees  exercise  the 
privates  in  question,  since  having  accepted  the  charter,  they,  are  bound 
X0  act  under  it,  and  if  they  do  ndt,  the  court  of  king's  bench  will  compel 
them.     1  T.  R.  589. 

(S  B  S)  In  an  action  against  a  corporation. 

In  an  action  against  a  corpcnration^  they  must  be  sued  by  the  name 
of  incorporation.     2  Inst.  666. 

And^  if  it  be  an  aggregate  corporation,  it  is  not  well  to  name  the 
proper  name  of  the  head.     Bro.  Corporation,  6. 

But  if  it  is  a  sole  corporation,  the  proper  name  may  be  mentioned. 
Bro.  Corp.  5.  SO. 

And  so  it  must  be  in  personal  actions,  where  outiawry  lies. 

Tf  a  corporation  be  misnamed,  it  may  be  pleaded,  but  it  is  only  in 
abatement.    26  H.  8.  1.  b.     Bend,  pi.*  89. 

So,  it  may  be  pleaded  in  abatement,  if  the  name  of  the  head  be 
added  and  mistaken.     Bro.  Corp.  6. 

Or,  if  a  corporation  and  another  are  joined;  for  there  is  different 
process  a^nst  him.    Adm.  45  Ed.  3.  2,  3.     Cont.  46  Ed.  3.  23.  b. 

Thou^  the  person  joined  be  a  member  of  the  corporation.  Bro. 
Corp.  13.  24. 

Ch:^  in  an  action  upon  a  specialty,  if  the  name  varies  from  the  spe- 
cidUr.     Th.  Dig.  1.  6.  c.  12.  s.  16. 

To  misnomer  in  a  personal  action,  the  plaintiff  may  say,  known  by 
one  name  or  the  other..    Th.  Dig.  1.  6.  c.  12.  s.  14. 16. 

Otherwise  in  a  real  action ;  for  he  cannot  hold  the  land  but  by  his 
true  name.     Th.  Dig.  1.  6.  c.  12.  s.  14. 

And  he^  who  pleads  an  act  of  a  corporation  by  one  name,  and 
afterwards  by  another,  ought  to  shew  now  the  name  was  altered. 

3  Lev.  243. 

For  a  duty  or  charge  on  a  corporation  every  particular  member  is  not  liable ; 
hut  process  ought  to  go  in  their  public  capacity.  1  Ventr.  351.  cited.  Cowp. 
85. 

U4  '  The 
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The  process  against  an  aggi^ate  oorponUon  is  distress.-    4S  Ed. 

Vm    9*    ft* 

Bat  process  of  outkwry  does  not  lie  against  an  aggregate  corpora- 
tion.    45  Ed.  3.  2,  3. 

And  therefore  trespass  does  not  lie  against  them,  bat  c»Iy 
against  particular  persons  $  for  capias  and  extent  do  not  go. 
Bro.  Corp.  43.* 

Soj  a  subpoma  does  not  lie ;  for  it  has  no  OMiscience.  D.  2  Bui. 
233. 

But  in  chancerjTi  if  it  has  nothing  whereby  to  be  distrained,  oo  a 
pedtion  to  the  lords  in  parliament,  it  may  be  ordered,  that  if  the 
corporation  do  not  appear  on  a  distringas  issued^  the  bill  shall  be  taken 
pro  canffsso.     Ca.  Cha.  205. 

Proceedings  in  Chancery  agunst  a  corporatioQ  for  a  contempt,  cannot  lie 
against  the  offending  parties  personally,  but  must  be  by  sequestration  of  their 
wects  and  estate.    Cowp.  377. 

It  is  not  sufficient,  if  the  particular  persons  distrained  iqipear  at 
the  return  of  the  process.     Bro.  Corp.  28. 

Or,  if  all  the  members  of  the  corporation  appear  in  perscm.  Bra. 
Corp.  28. 

But  the  ccMrporation  must  appear  by  an  attorney,  appointed  oadssr 
their  common  seal.     Bro.  Corp.  28. 

In  pleading,  a  mayor  and  commonal^  may  prescribe,  that  thef 
and  their  predecessors,  &&  though  the  commonalty  have  no  prede- 
cessors.   39  H.  6.  14. 

If  a  man  makes  cognizance  as  bailiff  to  a  corporation,  he  need  not 
shew  how  they  were  incorporated.     R.  3  Lev.  107. 

If  a  man  pleads  an  act  by  a  corporation,  he  need  ndi  allege  a 
deed;  for  it  shall  be  intended ;  as,  if  he  makes  cognizance  as  bailif* 
to  a  corporation.     3  Lev.  107.     Bro.  Corp.  1. 51. 

If  he  pleads  a  presentation  to  a  church  by  a  corporation.  Bro. 
Corp.  24. 

A  lease  for  life,  without  a  deed  to  make  livery.     PI.  Com.  149.  b. 

A  feofiment  to  them,  without  a  deed  to  receive  livery.    2  Cro.  4lf . 

Entry  for  a  forfeiture.     Cro.  Car.  169. 

Acceptance  of  rent,  or  of  ^  man  to  be  their  tenant,     2  Sand.  3<75. 

A  line  levied  or  deed  inroUed.     1  Leo.  184. 

What  thinffs  a  corporation  may  do  without  deed  or  not,  vide 
Franchises,  (F  11,  12,  13.) 

But  if  he  justifies  under  a  corporation,  he  ought  to  shew  a  deed. 
Bro.  Corp.  54. 

As,  an  entry  by  command  of  dead  dnd  dhapter.  -  Bro.  Cbrp.  59. 

A  corporation  is  not  entitled  to  an  essoign,  unce  they  can  only  appear  by 
attorney.     2  T.  R.  l^f 

(2  C  L)  In  actions  by  and  against  an  infant ;— In  an  action 
by  an  infant.     Must  sue  by  guardian  or  prochein  amy. 

If  an  action  be  commenced  by  an  infant,  he  must  sue  by  guardian 
ox  prochein  amy^  as  the  court  pleases.  Co.  Lit.  135.  b.  F.  N.  B. 
27  H.  Adro.  2  Cro.  641.  Dy.  ^%.  a.  2  Inst.  261.  Semb.  Cro. 
Car.  86.  R.  Cro.  Car.  161.    Semb.  1  Sid.  69.    Lit.  60.    R.  Jon.  177- 

12  And 
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And  the  king  may  appoint  him  a  general  guardian.  F.  N«  B. 
27  L. 

So,  he  may.  appoint  him  two  or  three  to  be  ffuardtans  jointly  or 
severally,  or  to  appoint  others  under  them.     F.  N.  B.  87  L. 

Asproch^n  amy  shall  be  appointed  by  virtue  of  the  stat.  W.  2.  IS 
Ed.  1.  15.  which  enacts,  that  if  an  infant  who  would  sue^  be  tdoignei 
that  he  cannot  do  so  m  person,  hS&prochein  any  may  be  admitted  to 
sue  for  him.  2  Cro.  641.;  and  wasappointed  beforein  assize  by  the 
Stat  W.  1.  48. 

And  this  extends  to'  all  cases  wh^e  an  infant  sues,  though  he  be 
not  esloigned.    2  Inst.  890-  261. 

6o|  he  ought  to  appear  to  be  an  infant ;  for  if  he  sues  at  fiill  age 
by  guardian  or  prochein  amy^  it  is  error.  2  Inst.  26 1  •  Semb.  2  Cro. 
580.     1  Bui.  24. 

If  an  in&nt  sues  or  defends  by  a  euardian,  sudi  guardian  must 
have  a  warrant.     F.  N.  B.  27.  J.    2  fast  261.    3  Mod.  2S6. 

And  therefore  such  guardian  must  be  admitted  by  the  court.  Cro. 
Cfur.  86. 

So,  must  a  prochein  amy.    2  Inst.  261  • 

But  9^  prochein  amy  need  not  have  a  warrant.     F.  N.  B.  27.  J. 

A  geqeral  admission  of  prochein  am^f  to  prosecute  and  defend  all  suits,  is 
sufficient.     Str.  304. 

And  if  he  sues  by  guardian,  without  saying  j}er  curiam  hie  jpe- 
cialiter  admiss.,   it  is   error.     1  Lev.  224.     Semb.  4  Co.  58.  b.^' 
8  Mod.  2B6. 

And  the  defendant  need  not  plead,  till  the  plaintiff  shews  the 
rule  for  his  admittance  by  guardian  pr  prochein  amy.  Sti.  Pr.  Reg. 
264. 

If  the  court  appoints  a  guardian  for  an  infant,  he  ought  to  be.  in 
person  in  court.    2  Lea.  189. 

And  if  he  has  not  a  guardian  by  socage^  &c«  the  court  may  assign 
an  oflScer  of  the  court  to  be  guardian  or  prochein  amy  for  him. 
2  Inst  261. 

If  the  guardian  by  socage  or  by  testament  acts,  no  other  shall  be 
assigned,  unless  he  misbehaves  himself.     1  Sid.  424. 

put  if  the  declaration  saysj  per  curiam  spedaliter  admis$^  it  is 
sufficient,  though  there  be  no  admission  on  the  roll.  R.  in  B.  R. 
where  there  are  many  precedents  ace.  which  make  the  law  in  such 
case.  4  Co.  53.  b.  for  it  shall  not  be  error,  but  only  a  misdemeanor 
in  .the  agent  employed  in  the  cause".    P.  21.  Car.  2.     Pr.  Reg.  88. 

So,  in  C.  B.     R.  1  Sid.  178. 

And  if  there  was  an  admission,  though  no  entnr  thereof  on  the  re- 
tard, it  shall  be  amended.    R.  Cro.  Car.  86.     Hut.  92.    1  Lev.  224. 

If  an  infant  sues  by  guardian  or  prochein  amy^  he  cannot  after- 
wards remove  his  guardian  or  disavow  hb  prochein  amy.  F.  N.  B. 
27  K. 

But  an  in&nt  may  have  a  writ  out  of  Chancery  to  remove  him. 
F.  N.  B.  27  M. 

Or,  the  court  mav  remove  him  at  their  discretion.     Ibid. 

As,  in  an  appeal  oy  an  infant,  the  court  may  discharge  the  guardian 
assigned,  and  diseontinue  the  suit.    R.  1  Rol.  288.  D. 

And 
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And  therefore^  if  an  infimt  sues  by  attorney^  it  may  be  pleaded  in 
abatement. 

And  this  since  the  st.  21  Ja.  13.  which  aids  a  suit  by  him  by  at- 
torney after  a  verdict.     2  Sand.  213. 

So»  if  an  infant  sues  by  attorney,  it  is  error.  R*  in  Gxch.  2  Gro.  5. 
R.  1.  R6l  287.  K  25.     Adm.  2  Cro.  250.    R.  Cro.  El.  42i. 

Though  judgment  be  given  for  the  infant. 

Soi  if  he  sues  without  saying  by  whom,  which  shall  be  intended 
in  proper  person.     R.  1  Vent.  103.    D.  Sho.  165. 

So,  if  he  commences  a  suit  by  attorn^,  and  afterwards  proceeds  by 
guardian.    R.  Mo.  665. 

Or,  commences  by  ffUardian,  and  afterwards,  during  his  infimcy, 
proceeds  by  attorney ;  for  this  will  be  a  discontinuance.  R.  2  Cro. 
252.    Co.  Ent.  289. 

So,  though  he  sues  in  another  right,  as  executor  or  administrator. 
R.  cont.  Cro.  £1.  541.  1  RoL  288.  1.  10.  but  a  qtuere  is  made. 
1  Rol.  288.  1.  10.  Agr.  8  Sand.  212.  R.  M.  1649.  Colt  and  Sher- 
wood  and  inter  Peyton  and  Dorce,  cited  1  Vent.  108.  1  Mod.  298. 
And  so  are  the  precedents.  Lut.  227*  868.  971.  R.  Carth.  122. 
D.  1  Vent.  54.    Ace.  F.  g.  1. 

So,  though  he  sues  a  writ  of  error.  D.  1  Rol.  287.  F.  N.  B.  27. 
H.     2  Cro.  250. 

But,  if  an  infant  sues  by  guardian,  and  after  his  fiill  age  proceeds 
by  attorney,  it  is  well.     R.  Mo.  665.    2  Cro.  580. 

So,  by  the  st.  21  Ja.  13.  in  ejectment  or  personal  actions,  if  an 
infant  sues  by  attorney,  it  shall  be  aided  after  verdict. 

And  by  the  st.  4  &  5  Ann.  16.  after  judgment  by  confession,  nil 
dicit^  turn  sum  ittformalus,  or  after  writ  of  inquiry  executed. 

So,  if  several  sue  jointly,  and  some  are  within  age,  and  some  of 
full  age^  and  all  appear  by  attorney,  it  is  no  error ;  for  those  of  full 
age  may  make  an  attorney  for  all.  R.  cont.  2  Cro.  303.  Dub.  2 
Cro.  289.     Semb.  cont.  1  Keb.  940. 

As,  husband  and  wife  may  sue  by  attorney,  though  the  wife  is  an 
infant.    D.  2  Sand.  213. 

So,  several  executors  or  administrators  inay  sue  by  attorney,  though 
some  are  within  age;  for  all  represent  the  person  of  the  testator,  and 
sue  in  another  right.  R.  Cro.  El.  378.  1  Rol.  288. 1.  15.  R.  per 
three  J.  Twisd.  cont.  2  Sand.  213.  1  Vent.  102.  1  Mod.  296. 
1  Lev.  299. 

Soi  in  replevin,  if  the  defendants  as  bailifi  to  A.  make 
cognizance  by  attorney,  and  one  is  an  infant,  it  is  no  error; 
for  they  are  in  the  nature  of  plaintiffs,  and  make  cognizance  in 
another  right.     Dub.  3  Mod.  248.     R.  per  three  J.  Holt  cont. 

Sho.  170. 
So,  the  defendants  avow  in  their  own  right,  and  one  is  an  infont. 

Semb.  cont.  Yel.  SS. 

PlaindfTs  attorney  must  give  defendant  s  notice  of  guardian  s  place  of  abode. 
1  Wils.  246. 
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(^  C  2.)  In  an  action  against  an  infant-— Must  defend  by 

guardian. 

So,  in  an  action  against  ^  infant,  he  must  appear  only  by  guar- 
dian, for  he  has  not  knowledge  of  his  own  affitirs,  or  to  chus^  a  man 
to  plead  well  for  him,  and  may  have  an  action  against  his  guar- 
dian, if  he  loses  by  mispleading.  R.  saepius,  2  Rol.  287. 1.  10.  20. 
Dy.  104.  b. 

And  therefore,  if  he  appears  by  prochein  amy^  it  is  bad.  F.  N.  B. 
37.  H.  R.  2  Cro.  641.  Co.  Lit.  1S5.  b.  Semb.  Cro.  Car.  86.  161. 
Hut.  92.     R.  2  Rol.  257. 

So^  in  all  actions  real,  personal,  or  mixt  agunst  an  infant, 
if  he  appear^  by  attorney,  it  is  error.  D.  8  Co.  5%^  b.  D.  9 
Co.  SO.  b.  R.  2  Cro.  10.  R.  seep.  1  Rol.  287.  1.  20.  747.  I.  10. 
R*.  Cro.  £1.  569.  Mo.  460.  R.  in  error  upon  a  judgment  in 
Ireland.  3  Keb.  384.  R.2  Leo.  189.  Adm.  Yd.  211.  2  Cro.  254. 
R.  Jon.  432. 

Though  there  was  not  any  warrant,  of  attorney  upon  record.  R. 
Jon.  432. 

Though  he  be  sued  in  another  right,  as  executor,  or  administrator. 
R.  2  Cro.  441.  1  Rol.  287.  L  50.  1  Rol.  380.  Poph.  130.  Per 
two  J.     3  Bui.  180. 

An  in&nt  eiecutor,  though  joined  with  anotker  of  full  age,  cannot  be  sued 
by  attorney,  though  they  might  sue.     Str.  783. 

So,  if  several  defendants  appear  by  attorney,  and  one  is  an  infant, 
it  is  error,  and  the  judgment  shall  be  reversed  against  all.  R.  2  Cro. 
289.  1  Rol.  776.  1.  25.  R.  2  Cro.  330.  R.  AJ.  74.  R.  1  Lev.  294. 
R.  F.  jr.  1. 

So^  if  husband  and  wife  being  vouched  in  a  common  recovery,  ap- 
pear by  attorney^  and  the  wife  is  within  age.  Dub.  1  BoL  288. 1.  20. 
1  Rol.  303.     R.  5  Mod.  209. 

So^  in  a  personal  action,  if  husband  and  wife  appear  by  attorney, 
when  the  wife  is  within  age.  R.  1  Vent  185.  2  L^v.  38.  R.  oont. 
Sho.  13. 

So,  in  replevin,  if  two  ^  avow  by  attorney,  and  one  is  an  infant. 
Dub.  Sho.  13.  3  Mod.  248.  R«  that  it  shall  not  be  assigned  for  error; 
for  it  was  pleadable  in  abatement     1  Sal.  93.  205. 

And  it  is  sufficient,  if  he  was  an  infant  at  the  time  of  the  judgment, 
though  he  arrived  at  fiiU  age  before  error  brought  Per  two  J.  Cro. 
£1.  569.     Dub.  Cro.  El.  853.     5  Mod.  209. 

And  such  error  shall  be  tried  by  the  country,  and  not  by  in- 
spection. 

If  an  attorney  undertakes  to  appear  for  an  infiEuit,  and  enters  it  per  attor- 
natumy  it  may  be  amended,  and  made  per  guardUanum.    Str.  114. 

But  if  there  is  not  an  ei^ress  undertaking  to  appear,  it  cannot  be  done. 
iStr.  445. 

If  an  infant,  defendant,  appears  and  pleads  by  guardian^  r^^ularly 
•he  ought  to  be  admitted  such  before  he  appeaars  or  pleads.  Sti.  Pr. 
R^.  265. 

. .  But  if  he  is  not  admitted,  it  is  not  error^  but  only  a  misdemeanor 
in  the  attorney.    Sti.  Pr.  Reg.  265. 

And 
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And  regularly  the  admission  ought  to  be  ad  de/endendum  ;  for  if  the 

Siardian  for  the  defendant  is  admitted  ad  prosequendum,  it  is  bad. 
.  2  Cro.  641. 

Yet  if  a  euardian  is  admitted  ad  sequendum,  it  is  mod;  for  this 
may  be  appued  indifferently  to  the  plaintifiP  or  defenoiEmt.  '  R.  in  a 
common  recovery.    2  Sand.  95.     1  Sid.  446* 

Or,  ad  prosequendum  /  for  he  prosecutes  his  defence.  R.  2  Mod. 
€a.  25. 

If  an  infiint  does  not  name  ajniardian  to  appear  by,  the  court  will  gire 
ieave  to  plaintiff  to  do  it.    Str.  1076. 

-    The  court  will,  at  the  instance  of  the  plaintiff,  compel  a  minor,  defendant, 
to  ap^r  by  guardian.     7  Taunt.  488-     1  Moore,  250. 

If  in£uit  served  with  process  to  appear  by  attorney,  appears  by  attorney, 
the  court  will  make  rule  ror  him  to  appear  by  guardian,  or  plaintiff  to  be  at 
liberty  to  name  one  to  appear  and  defend.    Barnes,  418. 

Pluntiff*s  attorney  should  apply  to  defendant  to  name  guardian,  and 
if  he  does  not  in  six  days,  apply  to  the  court  to  oblige  mxa  to  do  it. 
2  Wils.  50. 

Judgment  will  not  be  arrested  because  a  change  of  the  guardian  has  not 
been  entered.    4  Taunt.  765. 

In  an  action  against  a  defendant^  who  is  an  infant,  the  plaintiff 
may  declare,  as  against  another  person ;  for  if  he  is  not  chargeable 
in  respect  of  infancy,  the  defendant  shall  plead  that  he  is  within  age^ 
Vide  post,  (2  G  8.-2  W  22.) 

And  therefore  by  his  declaration  he  need  not  allege  that  the  thing 
done  by  him  was  for  necessaries;    for,  after  nonage  pleaded,  the 

IJaintiff  may  shew  in  his  replication  that  it  was  for  necessaries.  R. 
on.  146. 

If  in  an  action  against  an  infiuit,  he  demurs,  he  may  waive  it  in 
the  said  term,  and  plead  to  issue.     R.  2  Bui.  69. 

After  plaintiff  has  proceeded  to  Judgment  against  an  infant,  as  if  he  was 
of  age,  he  cannot  have  the  appearance  m  person  struck  out,  and  have  appear- 
ance by  guardian  entered.     Barnes,  413. 

A  pla^tiff  cannot  convert  an  action  founded  on  a  contract  into  a  tort«  so  a» 
to  charge  an  in&nt  defendant.    8  T.  R.  335. 

Therefore  where  the  plaintiff  declared  that  at  the  defendant*s  request  he 
had  delivered  a  mare  to  the  defendant  to  be  moderately  ridden,  and  that 
the  defendant  maliciously  intending,  &c.  wrongfully  and  injuriously  rode 
the  mare  so  that  she  was  damaged,  &c.  it  was  nolden  that  the  defendant 
might  plead  his  infancy  in  bar,  the  action  being  founded  on  a  contract, 
iba. 

Infisincy  is  no  ground  for  discharging  the  defendant  a  common  appearance. 
I  B.  &  P.  480. 

« 

(2  D  1.)  In  actions  by  and  against  an  executor  or  admini- 
strator.— In  an  action  by  an  executor. 

What  actions  he  shall  have  or  not,  vide  Administration,  (B  13.) 
In  an   action   by  an   executor  for  a  thing  which  he  demands 

in  right  of  his    testator,   he  ought    to    name   himself  executor, 

otherwise  the  defendant  may  plead  in   abatement.    Vide  Abate- 

ment,  (E  21.) 
And  it  is  not  sufficient  to  name  him  executor  in  the  alias  didus* 

20  H.  6.  5. 

If 


Proceeding  and  pleading  in  particular  actions.      301  • 

If  there  are  several  executors,  all  must  join  in  the  action.  Reg. 
140.  d.  b.     Vide  Abatement,  (E  IS,  U.) 

Though  some  do  not  prove  the  will,  but  refuse  before  the  ordinary. 
R.'9  Co.  37.     R.  I  Lev.  161. 

Though  one  was  within  a^e.     R.  2  Sand«  2  IS.     1  Sid.  449. 

Thouffh  the  executor,  who  proves  the  will,  takes  administration 
during  the  minority  of  die  other  executor,  who  was  within  ase,  and 
not  joined  in  the  probate  of  the  will.  R.  1  Brownl.  101.  Yd.  \iO. 
R.  cont  2  Lev.  240. 

In  all  actions  by  an  executor,  (as  executor),  the  writ  must  be  in  thd 
detinet  only,  though  the  duty  accrued  in  his  own  time.  R.  5  Co.  SI .  b. 
Beg.  139.  b.  F.  N.  B.  119.  M. 

As,  if  an  executor  brings  debt  against  a  lessee  for  rent  incurred  after 
his  testator's  death.  5  &>.  3 1 .  b.  R.  Cro.  Car.  225.  R.  1  Lev.  250. 
Semb.  cont  Skin.  5.  ^ 

Or^  for  an  escape  on  a  recovery  by  himself  as  executor.  R,  5  Co.  b. 
Cro.  El.  326.  Sav.  130.  but  Periam  cont  R.  2  Cro.  546.  R.  Sho.57« 
Carth.49.     Comb.  114.     R.  Hob.  272. 

So,  debt  in  the  debet  and  de^net  for  an  escape  in  the  time  of  the  testator  is 
ill  after  verdict    Semb.  Ld.  Raym.  698  ^ 

Or,  for  money  due  on  a  sale  by  him  of  the  goods  of  the  testator. 
R%.  140.  a. 

So,  in  all  cases  where  the  money  recovered  is  assets,  it  may  be  iif 
the  detinet.     R.  1  Lev.  231. 

Yet,  in  action  upon  his  own  contract^  it  may  be  in  the  debet  atid 
detinet,  though  he  is  named  executor:  as,  in  debt  for  rent  on  his 
own  lease  of  Eind,  which  he  had  as  executor.     R.  2  Cro.  685. 

In  debt  on  the  st.  Ed.  6.  for  not  setting  out  tithes,  where  he  has 
the  rectory  as  executor.     Cited  to  be  R.  2  Cro.  545. 

And,  if  the  action  be  in  the  debet  and  detinet,  where  it  should  be 
in  the  detinet  only,  or  e  contra,  it  is  substance.     R.  2  Cro.  546. 

But  now^  it  is  aided  after  verdict  by  the  stat  16  &  17  Car.  2r  8. 
R.  1  Sid.  342.  379.     1  Lev.  251. 

And  by  the  st  4  &  5  Ann.  16*  on  a  general  demurrer. 

If  executor  brings  action  of  debt  in  the  debet  and  detinet,  instead  of  debet 
only,  it  is  aided  after  judgment  by  confession,  by  stat.  4  Ann.  c  16.  fjd. 
Raym.  1513. 

So,  if  the  plainti£r  omits  j9r^r^  in  cur.  Utteras  testamentarias,  it  is 
bad,  on  a  special  demurrer.    Vide  ante,  (O  3. — O  170 
.    But  where  an  executor  bripgs  an  action  which .  will  be  in  his  own  right, 
though  he  name  himself  executor,  he  need  not  make  profert  of  the  letters 
testamentary.    Ld.  Raym.  1215. 

Though  it  be  on  a  scire  fadas  upon  a  judgment  b^  the  testator.    R. 

Sho.  60. 

In  a  scvre  fieri  inquiry,  on  judgment  recovered  by  an  executor,  h  is  not 
necessary  that  it  be  aUeged  that  the  testator  is  dead.     Str.  631. 

But  in  an  action  by  an  executor  for  an  escape  out  of  execution  on 
a  judgment  by  him  as  executor,  he  need  not ;  for  this  is  a  tort  to  him^ 
thou^  the  damages  recovered  are  assets.     R.  Hob.  38. 

So,  if  money  belonging  to  a  testator  be  received  b^  another  person  after 
the  testator  8  death,  his  executor  may  maintain  an  acuon  for  money  had  and 
received  in  his  own  righu    2  T.  R.  476.    Wilies,  103. 

In 
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In  such  an  action  the  defendant  cannot  set  off  a  d^bt  due  to  him  from  the 
testator.    Ibid. 

Where  money  due  to  the  testator  is  paid  over  to  a  third  person  afier  his 
death,  the  executor  may  declare  in  his  own  right.     2  T.  R.  476. 

An  administrator  having  recovered  a  judgment  for  a  debt  due  to  the  intes- 
tate need  not  declare  as  administrator  m  an  action  on  the  judgnient. 
Dougl.  4. 

A  judgment  recovered  by  an  administrator  belongs  to  himself  personally, 
therefore  he  need  not  declare  in  his  representative  character,  in  an  actioB 
either  upon  the  judgment  or  for  the  escape  of  the  debtor  taken  in  execution 
ther^n.     2  T.  H.  126. 

Where  the  conversion  was  after  the  death,  the  executor  n^^  declare  on  his 
own  possession,  whether  ever  actually  possessed  or  not.     10  East,  293. 

If  an  executor  pays  money  which  he  is  entitled  to  recover  back,  he  must 
declare  in  his  personal  character.     4  T.  R.  561. 

And  if  the  plaintiff  names  himself  executor  or  administrator^  when 
the  suit  is  in  his  own  right,  it  will  be  but  surplusage.     1  Vent  119. 

So,  an  executor  may  be  sued  in  the  detmet  only,  though  the  plaintiff  may 
be  entitled  t6  sue  in  the  dehei  as  well.     3  East,  2. 

If  the  executor  of  the  surviving  executor  do  not  shew  that  the  first  exeeu« 
tors  proved  the  will,  it  is  bad ;  but  it  is  aided  after  verdict.  Str.  716.  Ld. 
Raym.  1441. 

An  executor  cannot  add  a  count  in  his  own  risht.    Str.  1 27 1 .    1  Wils.  171. 

An  executor  cannot  join  a  count  upon  a  bond  given  to  his  testator,  and 
a  coupt  upon  a  bond  given  to  hipaself  as  executor  in  the  same  action.  3  Bos, 
&  Pul.  7. 

In  asmmpsii  brought  by  an  administrator  de  bonis  non,  the  promise  may  be 
laid  to  have  been  m^e  to  the  first  administrator.     7  T.  R.  1 82. 

(2  D  Q.)  In  an  action  against  an  executor. 

What  actions  lie  against  him,  vide  Admmist ration,  (B.  14,  15*) 

So,  in  an  action  against  an  executor,  as  executor,  he  must  be 
named  executor.     Vide  Abatement,  (F  20.) 

Or,  must  be  shewn  to  be  executor;  for,  if  the  declaration  shews 
the  defendant  to  be  executor,  though  it  does  not  name  him  executor 
in  the  beginning,  it  is  sufficient.     Semb.  1  Sand.  112. 

In  B.  R.  oalling  defendant  executor  in  the  declaration,  is  sufficient,  without 
a  special  averment     Str.  781.    Ld.  Raym.  1510. 

If  the  defendant  be  executor  de  son  tort^  he  shall  be  named  executor 
generally ;  for  there  is  no  othei*  form  of  writ  or  count.  R.  5  Co.  3 1 .  a. 

If  an  action  be  against  several  executors,  and  only  one  appears,  or 
is  taken,  the  plaintiff  may  proceed  and  have  judgment  against  all. 
R.  1  Sal.  312. 

In  an  action  against  an  executor  for  a  mere  personal  thing,  as  exe- 
cutor, the  writ  shall  be  in  the  detinet  only.   1  Bui.  22.  .  Reg.  139.  b. 

So,  an  action  against  an  executor  for  rent  due,  part  in  the  life  of 
the  testator,  part  m  his  own  time,  may  be  in  the  detinet  only.    R. 

Al.  76. 

So,  debt  for  rent  in  the  debet  and  detinet^  when  the  rent  is  more 
than  the  value  of  the  land,  is  bad ;  for  if  this  appears  upon  tlie  plea 
it  ought  to  be  in  the  detinet  only*     R.  Pol.  ISS. 

But  if  the  duty  accrues  in  the  time  of  the  executor,  it  shall  be  in 

the  debet  and  detinet.    R.  5  Co.  31.     Cro.  EL  712. 

But 
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Biit  judgment  was  reversed  (for  another  cause  as  it  seiems,)  Vide 
Cro.  £1.  712.  Djr.  8L  b.  in  marg.  2  Cro.  6^6.  4  Co.  31  b.  in  marg. 
1  Bui.  23.  R.  2  Cro.  238.  1  Bui.  22.  R«  2  Cro.  411.  549.  R. 
Al.  S4.     R.  1  Mod.  185.     Pol.  129. 

In  such  action  the  executor  cannot  plead  that  he  waived  the  term.  R. 
Cro.  Jac.  549.     Poll.  125. 

Yet  it  may  be  in  the  detinet  only.  R.  Dy*  8 1  •  b.  in  n^u-g,  R.  Al. 
34.  42.     Pol.  129. 

So,  if  the  action  be  against  an  executor,  on  4  judgment  de  bonis 
propriiSf  it  shall  be  in  the  debet  and  detinet.     1  Rol.  603. 1.  12. 

S09  in  debt  against  an  executor,  upon  a  suggestion  of  a  devastavit* 
R.  1  Sand.  217.*    1  Sid.  398.     R.  1  Lev.  147.  256. 

Where  the  plaintiff  had  recovered  judgment  against  a  testator  in  his  life- 
time, and  afterwards  had  judgment  of  execution  against  the  executors  in 
sore  facias,  upon  which  judgment  he  sued  the  executors  in  debt  in  the  detinet, 
suggesting  a  devastavii ;  held  that  the  executors  being  fixed  conclusively  with 
assets  by  such  latter  judgment,  the  issue  upon  non  detinet  lay  upon  them  to 
prove  the  due  admimstradon  of  such  assets ;  otherwise  the  plaintiff  was  en- 
'  tided  to  recover.     3  East,  2. 

A  declaration  against  an  executor,  suggesting  «  devastavit  brought  in  the 
detinet  only  is  cured  by  verdieL     Ibid. 

But  semDlet  independent  of  the  verdict,  the  plaintiff  on  such  a  deoli^ration 
may  take  judgment  de  bonis  testatoris.    Ibid. 

The  pudntiff  cannot  have  an  action  in  detinet  for  part,  and  in  debet 
and  detinet  for  the  residue.     R.  3  Lev.  74. 

In  an  action  against  an^executor,  the  plaintiff  need  not  allege  assets, 
tor  it  shall  be  intended*    9  Co.  24.  a. 

So,  if  it  be  against  an  executor  of  an  heir,  on  a  bond  of  his  ancestor. 
R.  liy.  S44.  b. 

In  debt  on  bond,  the  plaintiff  must  aver,  that  it  is  not  paid  by  the  testa- 
tors  heirs,  or  that  it  is  still  due,    Ld.  Raym.  1546. 

In  an  action  against  an  administrator,  on  promises  of  the  intestate,  aa 
tntimu^  camputassent  with  the  administrator,  as  sucl^,  of  money  due  from  the 
intestate,  does  not  make  him  personally  liable.     1  H.  Bl.  102. 

An  executor  cannot  be  charged  as  such,  either  for  money  had  and  received 
by  him,  money  lent  to  him,  or  on  an  account  stated  of  money  due  from 
him  as  such  ;  thpse  charges  making  him  personally  liable.  1  H.  Bl.  108. 
'.  The  persona]  representative  of  a  tenant  may  be  charged  in  his  representa- 
tive character  for  breaches  of  covenant  by  one  to  whom  the  premises  have 
fiome  by  assignment  since  the  death.     10  East,  313.  , 

.    Qu.  Can  an  executor  be  sued  as  such  for  a  legacy  left  by  the  testator  ? 
Ibid.    Dig.  Executor,  VII^  (a.  3.) 

(2  D  3.)  Pleas  to  an  action  by  an  executor. 

If  an  action  be  brought  by  an  executor,  the  defendant  may  plead 

in  abatement  that  the  phiintiff  is  not  executor.    Vide  Abatement, 

(E  22.)  • 
Or,  another  executor  not  named.    Vide  Abatement,  (F  IS.) 
So,  defendant  may  plead  in  bar,  that  she  had  the  goods  as  wife 

pro  apparatUj  and  there  are  tissets  tdtra. 

'    That  A.  ad&inistered  before  probate^  and  gave  or  sold  the  goods 

to  him.    Dub.  Garth.  104. 

(2  D  4.)  To 
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(2  D  4.)  Tb  an  action  a^inst  the  executor. — In  abate« 

ment. — Administrator  not  executor. 

S0|  if  an  action  is  brought  against  an  executor^  be  may  plead  in 
abatement  that  he  is-  administrator,  not  executor.  2  Vent*  178. 
1  Sal.  296.     1  Leo.  69. 

In  such  plea  he  must  shew  that  administration  was  well  granted 
to  him. 

^  And  therefore,  if  the  archbishop  granted  it,  he  must  shew  in  what 
dioceses  the  intestate  had  bona  noUUnliaf  whereby  it  may  appear  that 
it  was  in  his  province.  R.  Lut.  SO.  Semb.  2  Leo.  155.  jCro.  £L 
(456.) 

Biit  this  is  no  (rfea  for  an  executor  of  his  own  wrong,  if  he  after* 
wards  takes  administration.    R.  Cro.  £1. 102. 

So,  he  shall  shew  in  what  diocese  the  intestate  died.  Lnt  30. 
Semb.  PI.  Com.  277.  a. 

And  at  what  time  administration  was  committed.  R.  2  Vent. 
180, 

And  that  he  had  bona  notabilia  to  such  value ;  for  to  say  that  he 
had  generally,  is  not  sufficient.     R.  8  Co.  135.  a. 

So,  he  shall  shew  that  th6  archbishop  had  authc»*i^  to  ffrant,  for 
that  diere  were  bona  notabilia^  &c.     2  Leo.  155* 

Or,  that  the  bishop  had  good  authority.     Cro.  El.  791. 

Bui  the  defendant  need  not  traverse  absque  hoc  that  he  administered 
as  executor,  for  this  is  more  proper  from  the  other  side.  Semb.  Hob. 
49.  Lut  SO.  R*  inter  Bower  and  Cook  in  B.  R.  M.  7  W.  8.  5  Mod. 
145.  1  Sal.  297.  R.  oont  Lut.  890.  Semb.  c^ont.  Yel.  115.  2  Vent 
180.     Cent  7  H.  6.  18.     R.  1  Sal.  298. 

R.  aec.  3  T.  242.  though  Lutw.  and  Vent,  were  cited.    Ld.  R.  63. 

And  the  court  said  it  was  the  better  way  of  pleading,  to  omit  the  traverse, 
3  T.  243. 

Such  a  traverse  vitiates  the  plea.    D.  Ld.  R.  64. 

But  the  plaintiff  may  reply,  that  he  intermeddled  before  administratioD 
granted.    R.  1  T.  21. 

And  ^e  traverse  of  his  being  administrator  will  not  vitiate  such  a  replication. 
R.  IT.  21. 

In  an  action  against  a  man  as  execator»  he  plead^  that  the  deceased  made 
his  will,  and  J.  S.  executor,  and  that  administration  was  granted  to  him  with 
the  will  annexed  before  the  suit  commenced,  so  that  he  was  administrator  ndt 
executor ;  the  plaintiff  replied,  that  he  intermeddled  before  administration 
granted  and  traversed,  that  he  was  administrator,  and  upon  a  special  demunar 
upon  account  of  the  traverse,  the  traverse  seemed  to  be  given  up,  but  the  court 
notwithstanding  gave  judgment  for  the  plaintiff.  I  T.  21 .  P.  C.  Note,  It  b 
not  veiy  clear  whether'  the  court  did  not  give  judgment  on  account  of  tlie  in* 
^sufficiency  of  the  jdea,  because  it  did  not  traverse  the  interm^dling. 

Nor,  that  A.  made  him  executor.  Semb.  cont.  Yd.  115.  R*  ace# 
5  Mod.  145.  . 

Otherwise,  if  he  is  sued  as  administrator,  and  pleads  that  he  is  exe- 
cutor to  A.  and  not  administrator,  he  must  traverse  absque  hoc  qupd 
A.  obtit^  inteslai.  9  H.  6,  7.  7  Ed.  4.  18.  S  H.  7.  14.  4  H.  7. 
18.  a.  R.  per  tot.  Cur.  Yel.  115.  Dub.  Dy.  902.  a.  Semb.  Dy.  286.  b.' 
5  Mod.  145. 

And 
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And  in  such  plea  he  need  not  produce  the  letters 
R.  upon  a  special  demurrer.     Lut.  16.     Vide  ante,  (O  17.) 

(2  D  5.)  Administration  to  a  stranger,  and  not  to  him. 

So,  the  defendant  may  plead  that  administration  was  committed  to 
a  stranger,  and  not  to  him. 

(2  D  6.)  Another  executor  not  named. 

So^  he  may  plead  another  executor  not  named.  [But  it  must  be 
added  that  the  other  has  administered.  1  Lev.  161.  3  T.  R.  560.] 
Vide  Abatement,  (F  10.) 

Or  that  the  plaintiff  is  a  co^xecutor  with  him.    3  T.  R.  557. 

But  the  plaintiff  may  reply  that  he  never  proved  the  will,  or  took  upon  him- 
self the  execution^  or  accepted  the  appointment,  or  administered  as  executor, 
and  such  replication  will  be  good.    R.  3  T.  R.  557. 

But  he  cannot  plead  another '  action  against  himself  as  heir.  R. 
3  Lev.  804. 

So,  to  an  action  brought  against  him  as  administrator  generally,  where  he 
is  administrator  durante  nunofi  ^Uite,  he  may  plead  that  in  abaiepMmt,  but  he 
must  aver^that  he  continues  administrator  durfmte^  &c.     1  UL  Raym.  265. 

(2  D  70  In  bar.    Ne  ungues  exectitor^  S^. 

So,  to  an  action  against  an  executor  he  may  plead  in  bar,  ne  nnques 
executor.     CI.  Ass.  74.     Win.  Ent.  841. 

That  he  renounced^  and  nulla  bona  devenefwU  ad  manus. 

But  an  executor,  who  proves  the  will,  though  he  does  not  otherwise 
administer,  cannot  plead  ne  ungues  executor.     97  H.  8.  11.  a. 

So,  if  there  are  two  executors,  and  the  one  proves  it  in  the  name 
of  both  against  the  will  of  the  other ;  yet  he  cannot  plead  ne  ungues 
executOTf  nor  administered  as  executor.    R.  cont.  27  H.  1 1 .  a.' 

So,  an  executor  shall  not  plead  that  his  testator  was  outlawed.  R. 
Hut  68. 

If  a  man  is  administrator,  he  cannot  safiely  plead  ne  ungues  executor, 
though  it  was  antiently  done.     5  Mckl.  145.     R.  1  Sal.  296. 

If  another  be  administrator  durante  mhwri  estate  of  an  executor  to 
whom  the  defendant  has  accoun(%d,  he  cannot  plead  that  lact,  with  a 
traverse  that  he  never  administered  alio  modo ;  for  the  plea  does  not 
admit  him  ever  chargeable  as  executor.  R.  Sav.  121. 
*  To  a  plea  of  ne  ungues  executory  the  plaintiff  may  reply  that  the 
defendant  has  administered.     Win.  Ent.  841. 

(2  D  8.)  Non  estfactumj  non  assumpsit. 

So,  an  executor  may  plead  in  bar  the  same  bar  that  his  testator 
might  have  pleaded ;  as^  non  est  factum  testator. ^  non  assumpsit  tes- 
tator, &c* 

And  if  he  says  non  est  factum  suum,  it  is  good ;  for  suum  refers  toi 
the  testator.    K.  after  verdict.     Latdi,  125. 

So,  non  assumpsit  generally  is  good ;  for  it  shall  be  referred  to  the 
tesUtor.     R.  1  Lev.  184.     1  Sid.  292. 
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An  caccutqr  havbg  pleaded  non  a$$umpsU^  and  a  specialty  wluch  cofcved 
tbe  assets,  dudl  be  permitted  to  withdraw  the  first  plea,  on  payment  of  such 
costs  onlv  aa  were  occasioned  by  that  plea.    2  Bl.  1275. 

Tp  dfbt  asatnst  an  executor  si^esting  a  dtvastavitf  not  guilty  may  be 
pleaded  as  well  as  nil  debet.     1  T.  R.  462. 

(2  D  90  Plene  adrmnistravit  [and  outstanding  day.2 

So,  an  executor  may  plead  in  bar, /72rfi^ircftiiinM^mn7.  2  Sand.  220. 
Bro.  V.  M.215. 

Wherever  an  executor  is  sued  as  such,  so  that  no  Judgment  could  be  given 
against  him  for  the  cause  of  action  in  that  suit,  except  de  bona  ietiaioris^  he 
may  plead  plene  admmittravii.    Semb.  3  F.  150. 

Although  the  action  might  have  been  so  framed  as  to  have  entitled  the 
plaintiff  to  judgment  for  the  cause  of  it  de  bonis  proprm,    Semb.  3  F.  150. 

llierefore  in  an  action  against  an  executor  in  the  detinet  for  rent  accrued 
in  his  own  time,  he  may  plead  plene  administrcfviU    Ibid. 

But  in  an  action  upon  a  judgment  he  must  shew  how  he  has  administered, 
otherwise  the  plea  will  be  bad  upon  a  special  demurrer.     R.  Ld.  R.  3. 

Though  it  wiQ  be  unobjectionable  on  a  general  one.    Vide  Ld.  R.  4. 

An  fxefutor  cannot  give  evidence  of  the  payment  of  legacies  upon  the  plea 
of  plene  tidmimttravit     12  Vin.  185.  pi.  1. 

In  an  action  for  a  debt  of  hisher  nature  than  simple  contract,  a  plea  of 
plene  adminiitracit  must  shew  that  the  defendant  had  fully  administered  be- 
fore d^e  phdntiff  commenced  his  acdon.    R.  Ld.  R.  708. 

A  plea  loan  action  by  bill,  that  after  the  commencement  of  the  plaintiff  s 
acUon,  J.  S.  exhibited  a  bill  and  recovered  judgment  against  defendant  as 
executor,  and  that  before  the  exhibiting  of  the  said  bill  of  the  said  J^  S.  the 
d^endant  had  fully  administered,  does  not.    Ld.  R.  708.  P.  C.  * 

And  that,  in  whatever  manner  he  dischargeth  himself  of  the  estate  that  was 
the  testator's.    Semb.  1  Mod.  174.    Atkins  cont. 

As,  where  a  special  verdict  found  that  the  defendant  being  executor,  durante^ 
&c.  had  pud  snob  and  such  debts  and  legades»  and  had  delivered  over  totum 
renSultm  status  i>ersmm^  of  the  testator  to  the  infiuit  executor  when  he  came 
of  ase.    Id.  firid. 

Under  a  plea  of  plene  adnwiisiravit  to  debt  on  a  judgment  which  is  not 
doeketted,  payment  of  bond  (and  simple  contract)  debts,  exhausting  all  the 
assets,  may  DC  given  in  evidence.    6  T.  R.  384. 

A  plea  o(  plene  administravit  by  an  executor  of  an  executor,  must  go  as 
well  to  the  administration  by  his  immediate  testator  as  by  himself,  or  must 
shew  that  he  has  no  assets  of'^his  immediate  testator.     1 0  Kast,  315. 

A  maniage  covenant  with  a  trustee  for  securing  provision  for  the  wife,  may 
i}e  ffiven  in  evidence  by  her  under  plene  administravit,  when  sued  as  executrix  ; 
and  she  may  retain  out  of  the  personal  assets,  so  much  as  is  equal  to  the  da- 
mages she  has  sustained  by  the  breach  of  such  covenant.     2  Blk.  965, 

But  this  is  no  plea,  if  he  is  sued  in  the  debet  and  detinet*  R. 
1  Sid.  334.     1  Mod.  185. 

Otiierwise^  if  sued  as  executor^  though  chai^geable  otherwise.  Dub. 
1  Sal.  317. 

Or,  a  special  j)lene  administravit^  viz.  a  judgment,  statute,  specialty, 
or  retainer,  and  no  assets  ultra.  1  Sand.  S29.  338.  2  Sand.  49^  G>. 
Ent.  146.  a. 

A  judgment  on  a  simple  contract  R.  1  Sid.  888.  R.  8  Mod.  115. 
I  Lev.  200.    R.  Vau.  94. 

So»  a  judgment  against  oneonly^  where  there  are  aeveral  executors. 

Semb. 
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Semb.  Cro.  EI.  (471.)  R.  1  Sid.  404.  Cont  Cro.  El.  41;  bat  there 
the  judgment  was  pendetiie  lite, 

»So,  a  judgment  against  himself  as  administrator ;  for  he  need  not 
plead  in  abatement,  if  it  was  a  just  debt.  R.  1  Lev.  261.  R.  Cro. 
EL  646!     R.  1  Sid.  404.     Ace  Co.  Ent.  149.  a. 

So,  a  specialty  before  the  day  of  payment.  R.  3  Lev.  57.  Cro* 
Car.  363. 

Soi  a  judgment  confessed  by  him  to  a  creditor  upon  a  suit,  after  the 
present  action  commenced.  R.  1  Sid.  21.  Vau.  95.  R.  1  Sal.  310. 
1  Lev.  201.     [Com,  87.] 

But  if  to  a  idre  facias  against  bini  on  a  judgment  against  the  testator,  he 
plead  plene  administravit  generally,  without  snowing  how,  it  will  be  ill  on 
special  demuirer.     Ld.  Raym.  3»  4. 

So,  where  the  defendant  bound  himself  as  administrator  to  abid^  by  an 
award  to  be  made  touching  matters  in  dispute  between  his  Intestate  and  ano- 
ther, and  the  arbitrators  awarded  that  he  as  administrator  should  ^ay,  '&c.  he 
cannot  plead  plene  administravit  to  debt  on  the  bond  ;  for  by  submitting  to 
the«award  he  has  admitted  assets.     1  T.  R.  691.    ^ 

He  may  plead  judgments  without  setting  forth  the  consideration  of  them. 
Str.  407.  .^  ?   -  ^.i 

An  erroneous  Judgment  is  a  good  bar,  if  not  fraudulent."  ''Ibid.  Per 
Eyre  J. 

If  an  executor  does  not  plead  a  judgment  aeainst  his  testator,  to  the  action, 
he  shall  not  afterwards  plead  it  to. the  scire  facias,    Str.  732. 

But  an  executor  de  son  tort  shall  not  plead  payment  of  debts, 
though  he  may  give  it  in  evidence  upon  plene  admnistravU,  Per.Hplty 
Carth.  104. 

Such  an  executor  cannot  discharge  himself  from  an  action  brought  by  a 
creditor,  by  delivering  over  the  effects  to  the  rightful  executor  after  the  action 
is  brought.    3  T.  R.  587. 

If  an  executor  has  a  term  for  years  of  less  value  than  the  rent,  and 
he  is  sued  for  the  rent  in  the  debet  and  detinet^  he  may  plead  that  he 
has  no  assets,  and  the  land  is  of  less  value,  and  pray  juidgment  if  he 
shall  be  charged,  excepting  the  detinet.     1  Sal.  297.  317. 

If  an  executor  pleads  plene  administravit,  the  pIainti£F  may  pray 
execution  of  assets  cum  acciderint.  2  Sand.  216.  Cont.'  Cro<  Car. 
373.  Ace.  8  Co.  134.  a.  Hob.  199.  '  R.  1  Sid.  448.  1  Vent.  94. 
1  Lev.  286.     1  Sal.  312. 

If  he  pleads  plene  administravit  prater  so  much,  which  exceeds  the 
demand  in  the  declaration,  the  plaintiff*  shall  take  judgment  by  con- 
fession.    R.  Yel.  138. 

To  a  plea  of  plene  administravH  pneier,  the  pluntiff  may  pray  judgment  of 
the  sum  admitted  by  the  plea,  and  reply  assets  ultra.    3  Wds.  52. 

Or,  reply  assets  or  assets  ultrOf  &c.  Co.  £nt«  148.  b.  Vide  Ent. 
176.     1  Sand.  334. 

And  he  must  allege  the  venue^  where  the  assets  are.  R.  3  Lev. 
311. 

So,  the  plaintiff^  may  reply  that  the  statute^  &c.  is  burnt.  Per  three 
J.  Vau.  cont.     1  Mod.  186. 

That  it  was  performance  of  covenants  which  are  not  broken.  Co. 
Ent.  147.  152.     Win.  Ent.  307. 

Or,  that  the  judgment,  &c.  was  obtained  or  continued  by  fraud. 

X  2  Coot. 
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Cant.  Cro.  EI.  (462.)     Ace.  Lot.  662.    Cont.  Mo.  705.  if  it  be  noC 
trarersed.     R,  Jo.  92.     R.  8  Co.  132.  b. 

If  ao  executor,  or  heir,  plead  to  an  antion,  on  a  bond  or  simple  contract, 
an  otitstanding  judgment ;  the  plaintiff  may  replv,  that  it  was  not  doggetted 
and  entered  porsuant  to  the  statute.     1  B.  &  P.  307. 

That  the  statute  was  extended,  and  a  liberate  sued  and  accepted. 
R.  3  Lev.  269. 

And  he  may,  by  replication,  answer  to  one  only,  or  to  every  judg- 
ment pleaded.  R.  1  Lev.  281.  R.  1  Sand.  337.  2  Sand.  50.  R- 
4  Mod.  64.     1  Sal.  310.     [1  Ld.  Raym.  263.] 

But  where  the  defendant  as  administrator  pleaded  six  judgments 
against  him  ultra  quet  he  had  not  assets,  and  the  plaintifif  replied  that 
four  were  obtained  by  fraud,  and  that  there  were  assets  beyond 
the  other  two,  and  concluded  to  the  country,  this  was  held  ill  on  special 
demurrer ;  for  by  pleading  six  judgments  he  confessed  a»eu  over  iive» 
and  the  pbtintiff  by  replyiiig  assets  beyond  two,  tendered  an  issue,, 
which  would  be  against  the  defendant  by  his  own  confession ;  but 
if  plaintiff  had  concluded  by  a  verification,  it  would  only  have  been 
surplusage.     1  Ld.  Raym.  263. 

Or^  say  that  only  so  much  is  due  on  all  the  judgments,  and  he 
Ras  assets  uUra.  R.  3  Lev.  311.  Seoib.  per  C.  B.  M.  9  An.  cont. 
3  Lev.  368.  for  the  whole  is  due  for  which  the  judgment  or  penalty 
was. 

Or,  that  he  paid  so  much  on  one  judgment,'  and  so  much  on  the 
other,  and  £he  judgments  are  continued  by  fraud,  though  he  speaks  of 
them  jointly^     R.  2  Mod.  36.  • 

Yet,  a  rejoinder  that  the  judgments  are  not  continued  by  fraud,  is 
bad ;  for  it  ought  to  say,  that  they  or  any  of  them,  &c.  R  Cart.  221 . 
R.  5  Mod.  64. 

So,  the  defendant  in  his  rejoinder  must  not  traverse  the  induce- 
ment,  but  the  fraud.     R.  Jon.  92. 

That  he  brought  another  action  which  abated,  and  he  sues  now  by 
joumejfs  accomptSf  and  that  the  defendant  had  assets  at  the  time  of  the 
first  original  sued.     R.  2  Rol.  187. 

To  which  the  defendant  ought  to  rejoin  no  assets  at  the  day  of 
the  first  original,  and  cannot  say  et  pradict,  D.  similiter.  R.  2  RoL 
186. 

If  the  plaintiff  replies  that  the  judgment  was  by  fraud,  he  may 
rely  upon  the  fraud  generally,  or  traverse  the  special  matter.  R. 
2  Sand.  50. 

A  judgmetit,  confessed  by  an  executor,  for  more  than^what  is  due,*  is  not 
conclusive  of  fraud.  He  may  therefore  shew,  that  the  entering  up  formore 
than  the  sum  due  was  through  mistake,  and  was  made  known  to  the  plaintiff 
before  action  brougtit.    5  T.  R.  SO. 

Where ^  in  a  plea  by  an  executor  of  a  former  judgment  recovered,  a  less- 
sum  by  mistake  is  stated  than  the  judgment  was  really  for,  if  it  clearly  appear 
that  a  greater  sum  was  recovered,  the  court  will  permit  the  defendant  to 
amend  the  record,  by  inserting  the  real  sum  in  the  plea,  though  the  applica- 
tion for  such  amendment  be  not  made  till  three  years  after  the  record  has 
been  made  up  ;  and  thev  will  in.  such  case  allow  the  plaintiff  to  reply  per 
fraudein,     1  H.  Bl.  238. ' 

And  the  defendant  in  hSs  rejoinder  must  traverse  the  fraud.     Ld.  Raym. 
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So,  the  plaintiff  may  say,  that  the  judgment  was  given  after  the 
testator^s  death,  and  continued  by  fraud ;  for  such  judgment  is  void. 
R.  2  Mod.  808. 

Soj  the  plaintiff  may  conclude  his  replication  ei  sic  per  /raudeni, ' 
or  rely  on  the  special  iact,  which  is  fraud.     R.  Lut.  1637. 

In  what  order  debts  are  to  be  paid,  vide  Administration,  (C  2.) 

If  the  plea  of  pUne  administravit  is,  that  the  defendant  nulla  habet 
6ona,  without  more,  it  is  bad. 

Or,  that  plene  administravity  omitting  el  qtiod  nulla  haielf  &c.  R. 
S  Lev.  28. 

Or,  nulla  habet  bona  nee  habuitf  die  impetrationis  billa,  without 
^ying  nee  unquam  postea^  it  is  bad.     R.  on  demurrer.     2  Cro.  132. 

So,  nuUa  bona  die  exkibitioms  billie,  for  he  should  say  die  impelra- 
iionis.     R.  Lut  1637,  8.  ^ 

Nor,  shall  it  be  aided  by  a  verdict,  MCept  where  it  is  expressly 
found  that  he  had  no  assets  before  plea.    H  Cro.  132. 

So,  if  he  pleads  a  judgment  against  the  intestate  upon  a  scire  facias 
against  himself,  on  the  st.  8  &  9  W.  3.  II.  it  wiU  be  bad ;  for  the 
judgment  ought  to  be  against  the  executor  or  administrator  himself, 
and  so  it  must  be  pleaded.     R.  1  Sal.  42. 

But  nuUa  habet  bona,  qiue  Jiierunt  testatoris  tempore  mortis  sure^  is 
good ;  for  it  shall  not  be  intended  that  goods  are  come  to  him,  which 
the  testator  had  not  at  his  death,  and  it  it  be  so,  it  shall  be.  shewn  on 
the  other  side.    >R.  2  Cro.  132.  * 

And  that  he  had  no  goods  when  he  first  had  notice  of  the  (ilaintiff's 
suit,  is  sufficient.     PI.  Com.  279.  a.     Sho.  IS^. 

If  the  defendant  pleads  a  judgment,  he  must  shew  ih'wh^  court, 
and  when  obtained.     R.  1  Mod.  50. 

If  several  judgments,  and  one  is  not  well  pleaded,  it  will  be  bad 
on  a  general  demurrer.     1  Mod.  50. 

If  an  executor  or  administrator  suffers  judgment  by  default,  he 
admits  assets.     Mod  Ca.  306.     R.  I  Sal.  310.    [Com.  87.} 

So,  if  be  does  not  iplesiA  plene  administravit.     R.  1  Sal.  310. 

If  to  an  action  on  bond,  he  plead  payment,  omitting  to  plead  plene  admini- 
Mravit^  and  a  verdict  be  given  against  him  on  such  plea,  it  operates  as  an 
admission  of  assets,  in  an  action  founded  on  that  judgment  suggesting  a 
df!vaskivit.    3  T.  R.  685. 

Though  the  judgment  be  against  him  pendente  lite;  for  he  ahould 
have  pleaded  it.     R.  1  Sal.  310.     [Com.  87.] 

If  be  pleads  twenty  judgments,  he  admits  assets  for  alL  R.  1  Sal. 
312. 

.  If  he  pleads  a  judgment  ibr  1700/.  for  principal  and  interest,  and 
that  he  has  only  40/ ,  if  the  judgment  as  to  interest  be  bad,  the  plain- 
tiff shall  have  judgment;  for  assets  shall  be  intended  for  the  residue, 
it  not  being  exprc^ly  averred  to  the  contrary.     R.  2  Lev.  40. 

So,  if  the  defendant  pleads  no  assets  ullraj  &c.  it  is  not  well  to  say, 
that  he  has  no  assets  prater  bona  qua  non  attingunt,  or  non  stifficien. 
ad  satisfaciendum  the  judgment,  statutes,  &c.  pleaded  ;  for  no  issue 
can  be  joined  upon  such  uncertainty. 

Or,  that  he  has  no  assets  ultra  what  will  satisfy.      Per  Vau.  104. 
R.  I  Sid.  210. 

X  3  --  So, 
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Sot  if  he  Mys  that  mdia  iabet  bona  prater  bona  ad  valgntiamf 
and  after  says  ntdia  alia  bona  habet  prater  bona  qua  non  sffficmnt  ,- 
for  this  is  repugnant.     R.  9  Co.  10i».  b. 

But  he  ought  to  say  that  he  has  not  aaaets  prater  so  much,  (Bant- 
ing the  sum  certain,)  wfitch  is  UaUe  to  the  judgment^  &c.    1  ^.  SIO. 
Or,  prater  bona  aufflden.  ad  satitfaciendmn  the  judgments,  &c. 
for  thia  imports  that  he  has  saffident  for  sU  the  judigaaenta,  Sw. 
pleaded.     Per  Vau.  lOS.     R.  9  Co.  109.  b. 

But  then,  if  tba  plaintiff  replies  that  one  of  the  jadgmanta  was 
satisfied,  and  the  defendant  demurs,  it  will  be  againat  die  dafcndant, 
for  his  plea  is  falsified.     Per  Van.  103.     9  Co.  109.  b. 

So,  no  assets  prater  bona  ad  vaUniiam  denar.  tolut.  ad  $ati^mtien- 
dum  the  judgments,  8tc.  is  good,  though  one  <^  ihe  judgmeeto  hie  dis- 
charged.    Per  Vau.  104. 

And  no  assets  j>r<ri^  bona  non  attingen.  ad  SI.  wHra  the  jndgment 
was  for  100/.,  is  good  on  a  general  demurrer.  Per  two  J.  Hob.  ISS. 
And  prater  bona  qua  non  atiingiml,  or  non  sufficiuntt  tie  is  form 
only.     K.  1  Lev.  ISS. 

If  he  pteart  pUm  laMniitrmU  prater  «  certain  sum,  and  aft^nrards  to 
anotSer action 'bhfiight  io  die  same  tens,  plme  admmialravit  prttter  tbe  saoK 
sura,  and  as  to  that  sum,  state  that  he  had  confessed  it  in  another  action, 
thisrlaa  good  bar.    Doug.  452. 

in  jdme  adminittratti,  if  the  defendant  alleges  a  judgment,  he  need 
not  Atiw  tiiat  it  was  tor  a  just  debt.  Per  two  J.  X>od.  conU  2  Cro. 
6S6.  R.  1  I>v.  200.  Qu.  iritis  not  misprinted.  1  Sid.  3S3.  ^ut. 
662.     R.  on  8  special  demurrer.     Garth.  8. 

So,  if  he  allies  a  statute  acknowledged,  he  need  not  shew  that.it 
vaaprovero  etjuslo  debito ;  for  it  may  be  for  perfonnance  of  cove- 
nants.   B.  %  Cro.  83fi.     K-  cont.  on  demurrer.     2  Cro.  102. 

Id  an  action  of  debt  fu  bead  agwnst  an  adminisirator,  the  defendant  ple^ul^ 
a  bond  debt  due  to  himtelf  and  a  ^ftaiDer,  and  it  was  holden  unnecessary  to'  aver 
in  such  plea  n  for  a  jiist  and  true  debt.    6  T-  R.  550. 

So,  if>t  >  the  Vm«.     R.  cont.  2  Cro.  !»«. 

So,  in  J,  le  defendant  need  not  all^c  that  Iiis 

testator  pe  jcessit ,■  for  it  is  not  traversable.''  and 

no  one  stia  t  but  the  party  himself,  his  heir,  exe- 

cutor, or  ai  t;  662. 

If  he  pleads  several  judgments,  lie  may  conclude  each  with  an 
averment,  or  it  may  be  mpre  properly  at  the  conclusion  of  the  whole. 
1  Sal.  312. ,  ,  .  . 

But  if  the  defendant  plends  several  judgments,  and  no  assets  tdtra, 
if  any  judgment  be  defective,  the  plaixitiff  shall  have  judgment;  as, 
if  one  of  the  judgments  was  against  the  tesUtor  and  others,  and  it 
does  not  ^ipear  that  the  testator  aurvived,  so  that  he  might  be  charge- 
able.    R.  2  Sand.  £0.     R.    1  Sal.  312. 

If  oti^  of  the  jtidgments  was  in  an  inferior  court  which  doea  not 
appear  to  have  jiirisdiction.     R.  8  Co.  1S3.  a..    lUSLev.  HI. 

It  to  debt  on  bond  defaadast  plead,  that  creditor  by  simple  contract  had 
obtaiaed>jadgiifenta^tMtihimin  the  aheriff's  court,  in  debt  as  upon  concewit 
lolrcre,  according  to  the  fir^nt  of  London  ;  he  must  add,  that  administra- 
tor ia  bound  to  pay  it, .  as  If  due  pa  obligation ;  and  be  must  shew  that  the 
contract  was  m»le  within  the  ci^,  or  it  will  be  bad.    Andr.  340.' 

A  plea 
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A  pleft  of  Judgment  laoovieMd  on  a.  tanpta^fsoolsaot  piiidwt  tp-  «)ebt  on 
bond,  miiBt  aver  that  such  reooftiy  wa  had  befow*  aolfoa  of  die  bondl  debt- 
IT.  R.  690.  :  .    .,  ,^. 

If  a  rBfsqgni^aoGe  wgs^  liy  (Ih^  t€«tato|)  amd  i^otbeip^  a]a4  ,^  ^  .i^<>^ 
BTerred  that  the  othec  wivi  ncK  {widr    9»  9  Cq*  1  }PA.b. . 

If  one  of  the  judgimMiM#  .1^.  f^uod  f«|iu4iliieDt  s  for  tbo^ugh  ^e  phads 
that  ho  h^a  ooly  £/•  i^a  fdl  the  jq^fRpcP^h  tl|i$  M  PQ^y  ^^^9  ^^  ^^^ 
traversable*     R.  1  Sal.  SI  9-     Rf  1  Brownl.  4ra> 

I£  one  of  the  judginents  waci  in  debt*  whj^f^  it  pugh^  to  be.  ifi  ^^fiMyi- 
«&^.     Rv)  Vent.  198. 

And  the  fairest  way  i^  to  plfad  the  jodgmen^  find  ^ew  hpw  much 
b  due  thereon.    R.  1  Sal.  313. 

Whpceabond  is  forfeited  ^  the  liff-time  of  tes^tor,  t^e  penally;  is  tlie 
legal  debt,  and  on  issue  what  is  due,  must  cover  §o,ni\ich  asse^  ;  but  on  a 
bond  wl^ere  th^  day  of  payment  is  not  come,  the  a^ta  are  covered  otdy  for 
the  sum  ia  the  condition.     Str.  1028.     B.  R.  ti.  219.    v5  T.  R.  909. 

An  executor  may  plead  as  an  outstanding  debt,  ^tx^  penalty  of  a  bond  of 
indemnity  givtsn  by  the  testator  to  the  oblieee,  w^  h  svire^  for  hhn  m  ano- 
ther bond,  both  of  which  were  forfeited  m  his  lifi^stime,  ibd  st&l  unpaid, 
thoi^  the  surety  has  not  yet  been  damnified.  And  an  avetment  thac  the 
bond  was  forfeited  in  the  testator's  Kfe-time,  not  showiaghowyits.avfflewnt. 
5T.R807. 

To  a  special  plene  adminisirapie,  if  the  piaintiff  i«|Aifl»  thet  the 
Judgment  was  obtained,  or  centiiiued,  by  friadf  it  is  siifficielit  te  al- 
lege generally  that  it  was  by  covin,  withoiit  shewing  the  ipimlk  liiatter. 
9  Co.  110.  a.  •      { 

So,  it  is  saflBdent  to  say,  it  was  by  covin  of  the  escecntBor  dr  admini- 
strator only.     R.  9  Ca  110. 

So,  it  is  sufficient  to  say  that  the  recognisance,  &c.  wns  Ibr  pay- 
ment of  a  less  sum,  or  for  performance  of  covenants  generally,  and 
that  the  sum  is  paid  in  satis&ction,  or  no  covenant  broken,  without 
mentioning  the  time  or  manner.    R.  9  Go.  110.  a. 

A9d  payment  m  satisfaction  is  sufficient,  without  saying  that  the 
conusee  was  ready  to  acknowledge  satisfaction.     R.  9  CSo.  1 16.  a. 

And  acceptance  in  satisfaction  is  a  sufficient  ground  to  si^  that  the 
recognizance  is  continued  by  covin.     9  Co.  1 10.  a. 

If  the  defendant  pleads  several  judgments,  the  plaintiff  may  replv 
to  each  severally,  or  to  all,  or  part,  or  one,  at  his  election.  R.  1  Sal. 
298.     R.  Sho.  289.     Skin.  299. 

If  he  replies  to  part,  continued  by  fraud,  he  cannot  reply  to  the 
others,  assets  uUra  ;  for  this  is  admitted.     R.  I  Sal.  298. 

If  an  executor  pleads  bonds  and  judgments,  and  no  assets  ultra  the  judg- 
ments, and  the  plaintiff  replies  that  the  bonds  were  fraudulent,  and  that  the 
defendant  had  assets  ultra  the  hidgments,  and  the  first  issue  is  found  Ibr  the 
defendant,  the  plaintiff  cannot  have  jttdginent  thotigh  the  assets  are  fimad  to 
be  ultra  the  judgments  pleaded.    Com.  206. 

If  the  plaintiff  replies^  obtained  or  continned  by  coivioy  the  defen- 
dant may  traverse  or  join  issue  thereon.    S  Co.  1 10.  a. 

If  an  executor  pleiids  plene  administrmmtj  and,  after  Usue  relicia 
verifieatione  confesses  judgment,  this  is  a  oonfession  of  the  debt,  but 
not  of  assets.     R.  1  Rol.  929. 1. 25.     Hob.  178l. 

If  the  pkintiff  rqsltes  i^r  judgment  fleaded,  (hat  he  prays  eze- 
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cutmi  earn  atuU  aan40rM,  aaiete  aftenmrdi  shall  be  in  the  fint  place 
apfriiedtothejudgmeiito.    A.  1  SaL  312. 

If  the  plaintiff  on  a  plene  adminkiravii  docs  not  pray  execsatioo^ 
when  anaCB  ihall' happen,  bat  joins  issue  that  there  are  assets,  and  it  is 
found  against  him,  the  judgments  shad  be^  quod  querdU  fiM  capiat. 
1  HoL  929.  L  fiO.    Cro.  Gar.  373.     Hob.  199. 

If  assets  are.  found,  though  to  a  small  value,  there  shdl  be  jnd^- 
mebtimr  the  whde  debt.  1  Rol.  999. 1.  15.  but  Ae  execution  shall 
be  only  for  the  assets  found.  R.  ace.  Cro.  El.  818.  but  the  desfca 
say,  that  the  precedents  are  otherwise*  Vide  Precedents  otherwise. 
Town.  Jttd.  68.  R.  aec.  Cro.  Car.  167-  S73»  R.  8  Co.  184.  Dub. 
Mo.  246.     Cro.  El.  592. 

But  now,  on  a  plea  of  plene  administravU,  the  executor  shdl  be  liable  only 
to  the  amount  of  the  assets  in  his  hands.    3  T.  R.  688. 

If  there  are  two  executors,  and  one  is  outlawed,  and  the  other 
pleads  j[?Z^n^  administravit^  there  shall  be  judgment  against  both  for 
the  debt,  but  for  dan^ages  and  costis  against  him  only  who  pleads- 
iL  1  Rol.  928. 1. 47.  930«  1.5. 

So,  if  both  plead,  and  it  is  found  that  one  has,  and  the  other 
has  not  assets,  there  shall  be  judgment  against  both.  R.  1  R<d*  929. 
1.  30. 

Otherwise,  if  they  plead  severally  by  several  attomies;  for  then  he, 
who  has  not  assets,  shall  be  quit.     R.  1  Rol.  929.  1.  50. 

If  plaintiff  can  only  have  Judgment  de  honu  testatoris  ;  plene  adminisiravit 
is  a  ffood  plea  in  covenant,  though  the  breach  assigned  is  for  non-payment  of 
rent  incurred  in  their  own  time.     1  Wils.  4. 

If  executor  or  administrator  suffers  judgment  by  default  or  confession»  and 
au  actien  Js  brought  on  that  judgment,  su^esdng  devastavU^  he  caonpt 
plead  plene  administravU  ;  and  so  if  he  dies,  and  the  action  is  against  bis 
executor  or  adiuintstrator.     1  Wils.  258. 

After  rule  to  plead  issuably,  he  may  plead  judgment  confessed  on  bond 
since  rule.    Barnes,  330. 

But  after  such  rule  the  court  will  mnt  further  time,  that  another  judgment 
may  be  perfected,  that  be  may  plead  it.     Barnes,  333. 

A  retainer  may  be  either  pleaded  or  given  in  eridence  under  plene  adnum- 
Miravit.    3  Burr.  1380. 

A  plea  of  retainer  by  an  executor  or  administrator,  need  not  aver  that  the 
debt  is  a  just  one,  since  that  is  presumed.     6  T.  R.  550. 

(2D  10«)  In  an  action  by  an  administrator. 

In  an  action  by  udministrator,  he  ought  to  be  named  administrator. 

Adminbtrator  shall  bring  an  action  on  an  assignment  of  bail-bond  given  to 
him,  as  administrator,  and  not  in  his  own  name.    Fort.  370. 

If  administration  be  granted  to  him  upon  refusal  of  the  executor, 
who  died  intestate,  it  may  be  omitted.     R^«  141.  a. 

Yet,  if  it  is  not  omitted,  it*  is  not  bad.    Dub.  Dy.  336-  b. 

If  thete  are  aeveral  adminiatrators,  all  must  be  jCHned.  Reg«  14?0.  a. 

So,  he  must  shew  by  whom  administration  was  granted.  2  Cro.  89.  B. 
1  Sal.38. 

And  it  wiH  not  be.  aided  on  a  general  demurrer.    R.  1  Sal.  38. 

And,  if  it  be  grouted,  by  a  peculiar  jurisdiction,  he,  must  say  at 
least,  cut  pertinuit^  &c.  or  loci  illius  ordinar. ;  for  by  sueh  an  one  sand, 

theolog. 


Proceeding  andplmdkig  in  "particular  actions.      918: 


ikeokg.  jfrq^ssor.f  or  by  such  mi  one  deum..tMai9  8bg.  i»  OitflvffioHiU 
35  H.  6.  46.  R.  Mo.  867.  Cro.  El..  431.  791.  D.  0  Cko.  «56i 
D.  I  Sid.  2SS.     R.  Lnt.  408.    R.  Sho.  365.    . 

Yet,  the  omission  of  eui  perHnuUy  &o.  sbidl  be  auldl  ttAsdierdMt% 
R.  4  Mod.  138.     Sho.  855.     Stun.  551. 

Et  debito  modo  ammiss.  impovts  it.    R.  upon  ^dmurrer.  •   1  Sak'HO* 

Bot  if  administration  be  alleged  to^be  gXHnted.bjr  Ae<kiQg>  it  is 
soffident,  withont  more ;  for  his  authority  is  ^  known/  R.  upon  de- 
murrer, Al.  53;     1  Sid*  308.  ''• 

When^admiBistiatiaQ  is  granted  by  an  aichbishop^  ifae.  piainliff  m^t  to 
shew  that  the  intastate  had  bona  notabUia  witbb  more- than  one  dloqei^  in 
the  archbishop's  province.    D.  Ld.  R.  635. 

A  temporary  admimstrator  must  shew  that  his  adminlstratiop  cof^fpues. 
Ld.  R.  408; 

And  the  omissioa  will  be  fatal  on  a  demurrer  to  ^e  declaratipn.  I^d.  R.  408. 

But  no  advantage  can  be  t^en  of  it  after  the  defendant  has  pleaded.  R. 
Ibid* 

In  an  action  by  an  administrator  durante  winari  eetnte  of  ah  eteqitor,  liti 
allegation  that  the  exectitor  is  within  age^  shall  be'  taken  to  imply-  that  bfe  is 
under  twenty-one,  add  is  therefore  bad.    IbM.  .     .    i 

An  administraior  ought  to  shew  that  ddmiaistnuibD  was  giansed  m>4iaii«. 
Semb.  Ld.  R.  634. 

And  that  ^person  hertpreseutsdied  intestate.   .Ibid*  '  -tv  •  • 

But  a  defendant  can  take  no  exception  on  account  of  th<^  omissjf^i^  ^f  f^tb(^^ 
of  these  particidais  after  he  has  pleaded  in  bar.    R.  Ld.  R.  634.  ^^\^  .  '     , 

So^  if  alleged  to  be  granted  by  an  archbishop  or  bishop.,:  .^.  tjro. 
£1.  6.  907.  879.    Adm.  Cro.  £1.  791.    Semb.  cont  Ci:o.  £li  i^i^i 
R.  2  Leo.  155.    D.  1  Sid.  302.    R.  Cro.  £1.  838.     R.  Lut.  1266« 

OT)  by  an  archdeacon ;  for  he  is  o$ulus  episeapu  R.  2  Crow  B^S* 
1  Sid.  802.     R.  1  Lev.  198.     R.  2  Rol.  150» 

.  Or,  by  the  official  or  conmiissary  of  a  bishop.     R.  2  Mod.  65.    R. ' 
Lut.9.     1  Sal.  41.  '    .'    y* 

Or^  by  the  vicar-general  of  a  bisbt^ ;.  for  this  means  his  chan- 
cellor.    I  Leo.  812. 

Ye^  though  a  general  allegation  of  grant  of  administration^  by  pn 
archbishop  orbisnop  is  sufficient  in  a  declaration,  or  indlupement  to  a 
traverse^  it  is  not  sufficient  in  a  bar  or  replioationy  for  tlmt-mitsi  shew 
how  he  has  authority.  2  Leo.  155.  Oo.  El;  {'^^M.)  7M.  888.  Vide 
ante^  (2  D  4.) 

So,  it  must  appear  when  administration  ^as  ghmtinl.  ^ 

But  grant  of  administratjon  of  th^ ;  goods  guu^Jitfirunt^  iniestati  tem- 
pore mortis  is  sufficientj  without  saying  it  was  granted  jK>sfi9or/fin,  &c 
for  the  other  words  import  iL     R.  Cro.  £1.  907.  "> 

So,  if  an  administrator  snea  in  the  ddmt  and  detiaetp  tftoqpli'aniiis 
own  contract,  it  will  bebad^     Vide  anlc^  <2  D  1.) 

So,  if  the  plaintiflP  omits  prq/irt  litteras  admimstm  inhis  declara- 
tion, it  will  be  bad  on  a  special  demurrer.    Vide  ant^.  (O  IT-)*— 

(2D10       • 

But  de&ult  of  shewing  by  whom  administration  was  granted,  sfadl 

be  aided  after  a  verdict,  by  the  st.  16  &  17  Car.  2.  6.    1  Sbt.  38.  '  ^ 

Or,  by  plea  of  mn  est  f actum,  or  other  eolUteifid  matter.  R#  1  Sal. 
38. 

An 
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An  iidtiiiiii0Crator»  durmi^mmari  oMe  A.  tbe  executor  ranst  allege 
ibet  A.  is  under  the  i^  oF  seventeen  yeen:  for  under  lifien^<»one  b 
Dot  suilicient.  R.  6  Co*  29^  a.  Cro,  EL  008.  Agr.  %  Cvow  590. 
Vau.  99.  s  Vide  Adranistnition,  (F). 

And  if  he  be  administratcHr  during  the  minority  of  eeveral,  be  must 
attegelhat  all  are  under  seventeen ;  fi>r  an  averment  that  th^e  are, 
and  nQtbi^g  said  of  tike  fomth,  is  not  good.  Dub.  S*  Co.  9.  Dob. 
after  verdict,  1  Sid.  185.    R.  9  Jrni.  48. 

And  the  defendant  may  plead  that  the  exeeutor  has  attained  his 
age  of  seventeen  years.  Per  three  J.  Cro.  Car.  516.  1  Rol.  910. 
1.  50. 

So,  an  administrator  pend^^  lite^  or  during  the  absence]of  A.,  must 
shew  that  A.  is  absent,  &c«  R.  Mod.  Ca.  804.  1  Sal*.  48.  [Ld. 
R^^mi.  1O710 

The  authority  of  an  adroinistnuor  appointed  according  to  the  provisioas  of 
the  statute  38  Creo.  3.  c.  87»  during,  the  absence  of  an  executor  from  this 
country,  does  not  become  void  on  the  death  of  such  executQr,  but  is  only  void* 
able ;  therefore  a  plea  of  the  death  of  such  executor  is  bad.  3  Bo^  if.  FuJL 
26. 

But  an  averment' diat  A.  is  within  age  generally,  is  sufficient  after 
verdict.     Cro.  Car.  240. 

So.  po  averment,  if  the  defendant  does  not  take  exception  to  it, 
but  pleads  in  bar,  is  good ;  for  thereby  he  admits  the  plaintiff  to  be 
able  to  sue  him.     R.  Lut.  638.    Per  Ch.  J.  2  Rol.  466. 

And  the  judgment  is  not  void.     R.  1  Rol.  910. 1.  20. 

So,  in  an  action  by  an  administrator  durante  tninori  (state  of  A. 
who  is  no  executor,  but  only  entitled  to  administration,  it  is  sufficient 
if  he  alleges  that  A.  is  under  twenty-one  years ;  for  in  such  case  the 
administration  does  not  determine  at  the  age  of  seventeen  years.  R. 
Rot.  102.  (1  Ld.  Raym.  667.)  An.  Rot.  840.  (Com.  159.)  Vide 
Administrator,  (B  6.) 

If  administrator  of  executor  has  a  verdict,  Judginsnt  shall  be  arrested  {  for 
there  should  be  administration  de  ionu  rwn.    Ba^es,  444. 

CS  D\ll.)  In  an  action  against  an  administrator. 

In  an  action  against  an  administrator,  it  must  be  alleged  that  ad- 
ministration was  granted  to  the  defendant.     R.  2  Vent.  84. 

Naming  defendant  administrator  in  declaratioop  sufficient  averment,  with- 
out setting  out  that  administration  was  committed  to  him.  Barnes,  159, 
160. 

But  dehita  juris  forma  concessit  is  sufficient  without  saying  by  whom 
it  was  granted.  Cont.  2  Cro,  10.  R.  ace.  2  Jon.  1.  R.  Lut.  301. 
R.  1  Sid.  228. 

And  in  an  action  acainst  an  administrator,  if  he  pleads,  original 
purchased  before  administration  granted,  there  is  no  occasion  to  shew 
by  whom  it  was  granted;  for  the  plaintiff  by  his  action  agiU9s(  him 
admits  him  to  be  a  l^al  administrator*    Lut.  $. 

In  au  action  against  the  defendant  as  admipistratora  it  is  not  ueqessary  for 
him,  in  his  plea,  to  set  out  letters  of  administration  ;  for  the  plaintiff,  by  his 
declaration,  admits  him  to  be  a  lawful  administmtor.     6  T.  R.  550. 

And  if  the  action  be  against  an  administrator  during  the  minority 

of 
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of  another,  he  need  not  allege  that  the  other  is  within  17  years, 
for  a  stranger  cannot  know  when  his  authority  determines,  and  tf 
it  be  determined,  the  defendant  ought  to  fehew  it.  R.  after  ver^ct, 
2  Cro.  59a  R.  Yel.  128.  R.  Hob-  261.  Per  VTvai.  1  ISd.  57. 
R.  Van.  98. 

And  tharefore  he  may  be  charged  by  a  straniger  as  adminislMor 
durante  minori  ieiaie,  if  ne  continues  in  possession  after  the  executor 
attains  seventeen  years.  Semb.  1  Sid.  57.   Vide  Administration, ^F). 

Or,  may  be  charged  upon  the  spedal  matter.     1  Sid.  57* 

(2  D  12.)  Pleas  by  an  administrator.— In  abatement 

To  an  action  against  an  administrator,  he  may  plead  in  abatement 
that  he  is  not  administrator,  but  executor.  Vide  Abatement,  (F  20«) 
—Vide  ante,  (2  D  4,) 

If  he  be  sued  as  administrator  generally,  who  is  administrator 
during  the  minority  of  another.    Lut.  20. 

Who  administered  circa  funefaUa  tanium,  StC    57  H.  6.  28.  a. 

Another  administrator  not  named.    Vide  Abatement,  (F 10.) 

If  he  pleads  that  he  administered  in  a  special  matter  only,  and 
traverses  the  administration  modo  et  forma^  he  must  shew  Uiat  he 
did  that  which  would  be  an  act  of  administration.  R.  37  H.  6. 
28.  a. 

That  the  original  is  tested  before  the  administration  granted.  Lut*  8. 
Vide  Abatement,  (O  6.) 

(2  D  13.)  In  bar. 

So,  an  administrator  may  plead  in  bar  ne  ungues  admtnisiralar. 
Adt.  Ent.  286.     CI.  Ass.  117.    Vide  ante,  (2D  7.) 

Plene  administravit  general  or  special.     Vide  ante,  (2  D  9.) 

But  if  he  pleads  retamer,  it  is  not  sufficient  to  say  that  administra- 
tion was  committed,  without  saying  that  it  was  committed  to  him. 
R.  2  Jon.  23. 

So,  it  is  no  plea  in  bar  that  he  is  executor,  not  administrator.  R. 
Skin.  S65. 

An  adminiatrator  trustee  in  intestate^s  marriage -settlement,  who  covenanted 
to  leave  by  will,  or  that  his  executors,  &c.  should  pay  700/.  to  trustees,  to 
pay  the  Interest  to  his  wife  for  life,  then  to  divide  among  the  children,  and 
u  none,  as  he  should  direct,  may  plead  plene  administravU,  and  give  retainer 
in  evidence,  and  plaintiff  will  be  nonsuited,  and  cannot  have  ^dgment  of 
assets  quando  acaderint ;  for  if  defendant  dies  before  the  widow  and  the 
co-trustee,  the  money  will  be  out  of  his  hands  at  her  death.    3  B.  M.  1380. 

(S  D  14.)  Pleas  to  an  action  by  an  administrator. 

So,  to  an  action  by  an  administrator  the  defendant  may  plead  in 
abatement  that  there  is  another  co-administrator  living  not  named. 
Videante,  (2  D  2.)— Vide  Abat^nent,  (E  14.) 
.    But  he  cannot  plead  that  another  has  the  right  to  the  administrationi 
R.  1  Mod.  231. 

Yet  he  may  plead  that  another  is  executor :  but  if  the  property  be  laid  in 

the 
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the  intestate,  he  cannot  give  in  evidence  that  there  is  an  executor ;  it  should 
have  been  pleaded  in  abatement.  Otherwise  if  the  property  be  laid  in  the 
administration.     Per  Holt,  Ld.  Raym.  824. 

Or,  in  bar^  that  administration  was  never  committed  to  the  plaintiiF. 
Han.  Ent.  105.     CI.  Ass.  117- 

And  this,  if  it  was  committed  by  a  bishop  or  peculiar,  when  it  does 
not  belong  to  him.     Vide  Administrator,  (B  5.) 

80|  that  the  intestate  at  bis  death  resided  out  of  the  diocese  of  the 
bish(^  who  granted  the  administration.     1  Sal.  37. 

So,  that  administration  was  granted  to  another.     1  Sal.  38. 


(2  D  1.5.)  Judgment  against  an  executor  or  administrator. 

When  de  bonis  propriis. 

In  an  action  against  an  executor  or  adminbtrator,  if  the  defendant 
pl^s  a  matter  in  bar,  which  lies  within  his  knowledge^  and  is  Mse, 
judgment  shall  be  for  the  debt  as  well  as  for  damages  and  costs  de 
bonis  testatoris  si,  et  si  nan,  tunc  de  bonis  propriis  ;  as>  if  be  pleads 
ne  ungues  executor,  and  it  is  found  against  him.  R.  1  Rol.  930. 1. 40. 
9S9. 1.  is.  Off.  Ex.  263.  Town.  Jud.  57*  or  ne  ungues  administrator. 
Town.  Jud.  71.     1  Sand.  217. 

If  an  action  be  against  divers  executors,  and  one  pleads  ne  ungues 
executor,  and  the  others  plene  administravit,  and  it  is  found  against 
them,  there  shall  be  judgment  against  all  de  bonis  testatoris  si,  &c.  el 
si  non,  who  pleaded  ne  ungues  executor,  de  bonis  propriis*  1  Rol.  932. 
1.S2. 

In  an  action  against  several  executors,  if  one  appear  and  the  others  are 
returned  not  found,  the  plfuntiff  may  proceed  against  him  that  appears,  and 
if  he  recover,  he  shall  have  judgment  against  all ;  and  all  must  jom  in  a  writ 
of  error.     Ld.  Raym.  870.  ^ 

One  executor  pleads  a  good  plea,  the  other  a  bad  one  ;  judgment  fihali  be 
against  one  executor  only.     Str.  20. 

If  an  executor  pleads  ne  ungues  executor,  and  it  is  fotind  against 
bkus  the  judgment  shall  be  de  bonis  propriis^  though  he  lias  neither 
proved  the  will  nor  adnunistered.    Off.  Ex.  264. 

Aad  though  he  has  refused  before  the  ordinary.     Dubi  Off.  Ex. 

Otherwise,  if  an  action  is  brought  against  the  executor  of  B. 
wha^was  the  executor  of  C  who  pleads  d.  ne  ungues  executor*  Qu. 
i  Lev.  138.' 

Otherwise  in  a  scire  facias  against  an  executor,  if  he  pleads  ne  ungues 
exem/ftor,  and  it  is  found  against  him^  the  judgment  shall  not  be  for 
the  debt  de  bonis  propriis,  for  the  plaintiff  demands  execution  de  bonis 
testatoris.     R.  1  Rol.  933.  1.  30.     R.  Lit.  53. 

So,  if  an  executor  or  administrator  pleads  a  release  to  himself,  and 
it  is  found  against  him,  the  judgment  shall  be  for  the  whole  si  non  de 
bonis  propriis.    D.  Mo.  70.     2  Cro.  672.    Off.  Ex.  266. 

Or,  payment  or  performance  by  himself.  Off.  Ex.  265.  Dub. 
Mo.  70. 

So,  in  all  cases  on  the  return  of  a  devastavit  against  an  executor,  or 
administrator,  there  shall  be  judgment  against  him  for  the  debt  as 

well 
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well  as  'damages  and  costs  de  bonis  testatarist  si,  &c.  et  si  nan^  de  bonis 
propriis.     R^  1  Rol.  932. 1.  32.  35.     R.  Mo.  299.     Dy.  10^.  b. 

Or,  upon  a  return  that  the  goods  are  esloined.  1  RoL  $32^.  I.  80. 
R.  2  Sand.  4^03.  ^    . 

And,  if  there  be  judgment  against  husband  and  wife  ewtutriXt 
and  a  return  that  the  husband  wasted,  it  shall  be  de  bonis  suis  ptupriis* 
1  Rol.  932.  1.  25. 

If  a  return  that  the  wife  wasted  dum  sola^  it  shall  be  de  bonis  propriis 
of  both.     1  Rol.  931.  1.  5.     R.  Cro.  Car.  519. 

And  if  the  first  judgment  was  de  bonis  testatoris^  si^  &c.  et  si  non^ 
tunc  dampna  de  bonis  propriis  against  husband  and  wife  executrix,  and 
afterwards  a  devastavU  is  found,  the  judgment  shall  be  against  them 
de  bonis  propriis.     R.  1  Rol.  930.  1.  50.     Cro*  Car.  519. 

If  there  be  a  dievastavit  by  one  executor  only,  the  judgment  shall 
be  of  his  proper  goods.  Dy.  210.  a.  R.  Cro.  £1.  318. ;  tor  the  other 
executor  shall  not  be  char^^  for  the  wrong.of  his  co-executor. 

YetfAt  a,  devastavit  be  WfU'ged  against  two  executors,  and  foiiad 
quoad Qne» and>nothiog said  quoadme  pitber,  it  is  bad*  Semb.  Skin. 
571. 

So^  where  an  execuU>r  or  administrator  ia  charged  for  his  own 
proper  act  or  default,  the  judgment  shall  be  for  the  debt' and  daQaages 
de  bonis  testatoris^  et  si  non^  de  bonis  propriis  4  as,  in  detinue  for  a 
detainer  after  the  testator's  death.     1  Rol.  928.  1.  37*    [Cowp.>  289.] 

In  assumpsit  by  legatee  against  executor  in  his  own  right  on  a  special 
promise  in  consideration  of  assets,  judgment  shall  be  de  bonis  proprns* 
Cowp.  292. 

In  debt,  for  rent  incurred  after  the  death  of  the  testator.  1  Rol. 
931.1.3. 

In  covenant  for  a  breach  after  the  death  of  the  testator.  R.  1 
Sand.  112.     R.  2  Cro.  648.    Vide  post,  (2  D  16.) 

If  an  executor  acknowledges  sati^accion  upon  a  judgment  to  the 
testato)*,  which  is  afterwards  reversed,  there  shall  be  restitution, 
si  non,  4*^.  de  bonis  propriis.     2  Rol.  400. 

Ami  H  the  act  or  default  of  the  executor  or  administrator  is  the 
iband&tion  of  the  action,  the  judgment  shall  be  de  bonis  propriii 
only;  as,  in  assumpsit  against  an  executor  on  his  promise  upon  good 
conbideiration  to  pay  the  debt  of  the  testator.  •  1  Rol.  9S0.  1. 15. 
9  Co.  93.  a.  R.  2  Lev.  122.  D.  1  Leo.  240.  R.  Cro.  El.  406. 
VLo.  419.  1  Leo.  94. 

In  covenant  against  an  executor  or  administrator^  for  a  breach  by 
him  of  a  covenant  in  a  lease  which  he  has  as  executor  or  administra- 
tor.  R.  1  Sal.  S09. 

When  the  judgment  \»  de  bonis  propriis^  and  upon  2l  Jieri  fatcvUs^ 
nulla  bona  is  returned,  the  execution  shall  be  by  capias  or  elegit* 
Dy.  185.  b. 

What  shall  be  a  devastavit,  and  how  found,  vide  Administration, 
(11,2.) 

If  judgment  on  verdict  is  signed  after  testator  s  death,  a  secoiid  in  debt, 
on  that  judgment  de  bonis  testatoris  $  whereupon  erhir  and  judgment  affirmed ; 
a  third  suggesting  devastavit  de  bonis  propriis^  and  a  fourth  on  debt  on  the 
last,  and  executor  held  to  bail ;  all  is  regular.    Barnes,  248. 

(2D  16.)  When 
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(2D  16.)  When  not 

But  in  «11  cases  where  the  action  is  against  an  executor  or  admini- 
strator^ merely  as  executor  or  administrator,  the  debt  shall  be  recovered 
only  de  ionis  iesiaioriSj  and  the  damages,  wtiich  are  for  the  delay,  de 
bonis  testatorts,  et  si  non^  de  bonis  propriis.  I  Rol.  928. 1.  35*  D- 
1  Sal.  309.     1  Brownl.  60. 

Though  the  executor  or  administrator  pleads  a  false  plea ;  as  plene 
administravitj  and  it  is  found  against  hinu  1  Rol.  931.  L  27*  Off. 
Ex.  266.     Town.  Jud.  57. 

Or,  it  is  determined  against  him  upon  demurrer.     Dy.  31S.  a. 

So,  if  be  {deads  a  judgment,  and  no  assets  uliraf  and  it  be  replied 
that  it  was  by  covin,  and  found  against  him.  R.  l-RoL  931.  L  40. 
1  And.  150. 

So,  tf  he  pleads  turn  est  factum  testataris.  I  Rol.  981. 1.  35.  Semb. 
Dy.  32.  a.  in  marg.    OS.  Ex.  266. 

Or,  a  payment  after  the  testators  death.     R.  2  Gro.  191. 

Or,  in  quare  inipedit  makes  title  by  a  false  grant  to  the  testator. 
1  Rol  928. 1.  45. 

Or,  pleads  in  abatement,  another  executor  not  named.  1  RoF.  931. 
1.25. 

So^  if  the  breach  be  by  the  executor  himself;  as,  if  A.  covenants 
to  p^  502.  if  he  or  his  executor  sells  the  land,  and  the  executor  sells 
it.     R«  2  Rol.  415. 

Though  the  executor  might  be  charged  as  assignee  as  well  as  exe- 
cutor.    Semb.  1  Sal.  317. 

So,  if  an  executor  or  administrator  is  charged  in  an  action^  where 
the  iiecovery  is  wholly  in  damages.  1  Rol.  928.  1.  40.  and  the  costs 
only  shall  be  si  non^  8cc.  de  bonis  propriis. 

So,  in  covenant,  upon  a  breach  by  the  testator.  R.  1  Rol.  931. 
1.45. 

So,  in  covenant  against  an  executor  upon  the  testator's  deed,  if  the 
breach  be  alleged  in  nonfeasance  by  the  executor  himself,  tlie  judg- 
ment shall  be  de  bonis  iestatoris  tantum  ;  as,  for  not  repairing,     it. 

1  Rol.  932.  L  5.  Dy.  324.  b.  R.  Hob.  188.  [4  B.  M.  2154.] 
For  not  making  offer  of  a  presentation*  R-  1  RoL  93  1. 1.  50. 
So,  in  debt  upon  a  bond,  for  non-performance  of  covenants.     R. 

2  Cro.  647.     R.  Hob.  283. 

6o^  though  the  breach  be  for  a  volmitary  neglect,  or  aet  of  the 
executor ;  tor  the  charge  is  founded  upon  the  deed  of  his  testator.  R. 
2  Cro.  671.     Adm.  1  Sand.  112.     R.  Hut.  35. 

In  all  cases  where  the  plaintiff  is  delayed,  though  the  demand  be 
de  bonis  testatoris ;  yet  the  costs  or  damages  given  for  the  delay  shall 
be  de  bonis  propriis  non,  &c.     1  Rol.  928. 1.  35. 

Though  the  executor  or  administrator  suffers  judgment  against 
him  by  nihil  dicit  or  non  sum  informatus.  Off.  Ex.  268.  1  Rol. 
933.  1.  5.     R.  2  Sand.  107.    Ash.  Ent.  282. 

So,  if  he  confesses  the  action.     1  Rol.  933. 1.  10. 

So,  if  he  appears  at  the  return  of  the  summons,  and  pleads  in 

abatement,  and  on  the  respondeas  ouster  suffers  judgment  by  nil  dicit. 

R.  Cro.  Car.  519. 

So, 
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S09  if  an  acdon  be  brought  against  husband  and  wife»  as  execatrk, 
or  administratrix, the  judgment  shall  be  for  damages  and  costs, jS»wfi^ . 
&e.  debonis.prcpriis  othoih.    Ibid. 

But  if  an  executor  or  administrator  makes  no  deb^  or  defiiuU,  the 
costs  or  damages  as  well  as  the  debt  shall  beJe  boms  tiXtatordsJantum  g 
aa^  if  he  at  the  return  <^  the  summons  acknowledges  the  iustion  and 
says  that  he  has  not  assets,  and  it  is  found  so.     1  tLoL  9SS.  1.  15. 

If  at  the  return  of  the  summons  he  pleads,  that  he  was  always 
ready,  and  yet  is.    Ibid.  1.  20* 

If  the  judgment  be  de  bonis  tesiiUoris,  si,  &c.  et  si  nan^  tunodamna 
de  bonis  fropriis,  the  sheri£P  may  not  levy  the  damage  d^  bonis  tcsta- 
toriSf  if  he  cannot  levy  the  whole  debt  also  de  bonis  testitions^  for 
the  damages  in  such  case  shall  be  of  the  gopds  of  the  executor.  {I. 
1  Lev.  7.  •        r 

And  if  the  sheriff  does  otherwise,.  hiaa[«tu^n  and  aD  ,p];ooeedings 
thereon  will  be  bad.     Ibid. 

The  plea  of  pkne  admitiistravUt  goes  to  the  time  of  suing  out  the  writ, 
miless  plaintiff  takes  issue  on  that  averment  in  it,  **  that  the  defendant  has 
not  received  assets  since.**  If  he  does  not,  his  ^u(k;ment  of  assets  quando^ 
should  be  in  such  form  as  to  reach  all  assets  received  since  the  writ  9ued  out. 
6  T.  R.  1. 

After  Judgment  against  an  executor  of  assets  quemdo  accidermtj  no4teieU 
are  liable  to  the  creditor  s  demand,  but  such  as  have  come  to  hand  taoetr  the 
Judgment ;  the  right  of  appropriating  assets  previously  received,  ti^  ofher 
purposes  than  his  own  demand,  being  admitted  by  the  creditor  ta)dng  such 
Judgment.  Therefore,  as  well  for  this  reason,  as  because  a  scire  fadas  must 
always  be  conformable  to  the  record  on  which  it  is  founded,  a  scire  f<uias  on 
such  a  Judgment  must  pray  execution  only  of  assets  received  since. 
6  T.  R.  1. 

(S£  I.)  In  actions  by  and  against  an  heir. — In  an  action 

by  an  heir. 

In  an  acdon  by  an  heir,  who  sues  upon  a  grant  or  covenant  to  his 
ancesjtor  and  his  heirs,  he  must  be  named  heir. 

Otherwise,  if  he  sues  in  his  own  right,  though  he  comes  to  the 
right  by  descent ;  as,  in  detinue  of  charters,  which  he  claims  as  heir. 
Th.  D.  1.  3.  c.  6. 

So,  he  must  shew  how  heir.     1  Sal.  355. 

Debt  by  the  heir  or  successor  shall  be  in  the  debet  and  detinet.  47 
Ed.  3.  23.  b. 

(2  E  2.)  In  an  acti(Hi  against  an  heir. 

In  an  action  against  an  heir^  the  defendant  .must  be  named  heir. 
Vide  Abatement,  (F  20.) 

But  it  is  sufficient  if  he  is  so  named  in  the  count,  though  not  in  the 
writ.     Reg.  140.  a. 

And  if  it  be  against  the  heir  of  an  heir,  the  plaintiff  must  shew  how 
heir  specially,  for  against  him  as  heir  generally  to  A.  if  he  pleads  that 
he  has  riens  per  descent  from  A.  it  shidl  be  found  for  the  defendant. 
It.  Cro.  Car.  151. 

If 
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If  it  be  against  an  heir  in  gavelkind,  it  shall  be  against  all  the  sons 
together.     Bro.  R.  195.    Bend.  pi.  205. 

By  the  st.  8  &  4  W.  &  M.  14.  an  action  may  be  brought  against 
the  heir  and  devisee  of  the  land  jointly.    Clift.  248. 

A  devisee  of  all  the  devisor  s  lands,  &c.  in  trust  to  sell  and  pay  all  the  devi- 
sor b  debts,  &c.  cannot  be  sued  under  this  statute.  Willes,  521.  Barnes* 
164.  S.C. 

An  action  of  covenant  will  lie  against  an  heir  on  a  covenant  by  which  the 
ancestor  bound  himself  and  his  heirs.     WiUes,  585. 

In  such  an  action  it  b  not  necessary  to  allege  in  the  declaration  that  the 
heir  had  lands  by  descent ;  if  he  had  none,  he  must  plead  it.    Ibid. 

So,  in  an  action  against  an  heir  on  a  bond,  &&  of  his  ancestor, 
the  plaintiff  must  shew  that  the  heir  was  bound. 

So,  in  an  action  upon  an  assumpsit  to  pay  the  debt  of  his  ancestor. 
R.  2  Sand.  136.     R.  cont.  1  Sid.  81. 

'  And  the  omission  shall  not  be  aided  after  verdict.    R.  2  Sand.  186. 
R^.  128.     1  Vent  159. 

But  it  may  be  amended.     Lut.  508. 

Debt  against  an  heir  on  the  bond  of  his  ancestor  shall  be  in  the 
debet  and  detinet.  PI.  Com.  441.  a.  Dy.  344.  b.  R.  1  Sid.  842. 
2  Leo.  11.    R.  1  Lev.  130.     R.  Jon.  87.     Reg.  140.  a. 

And  if  the  heir  received  sufficient  out  of  the  land,  and  died  be- 
fore recovery  against  him,  debt  lies  against  his  executor.  Semb.  Dy. 
844.  b. 

And  there  is  no  need  to  shew  in  a  declaration  that  the  heir  had 
assets ;  for  it  shall  be  intended  prima  facie.     Dy.  344.  b. 

But  in  an  action  aeainst  an  heir,  it  is  sufficient  that^  he  is  named 
heir  to  him  who  was  last  seised. 

So,  if  A.  tenant  for  life,  remainder  to  his  eldest  son  in  tail,  re- 
mainder to  A.  in  fee,  dies,  and  the  eldest  son  enters  and  afterwards 
dies  without  issue,  debt  lies  against  the  youngest  son,  as  heir  to  A* 
without  naming  his  elder  brother.  R.  Sho.  248.  8  Lev.  286,  287* 
8  Mod.  26S. 

So,  the  plaintiff  need  not  shew  how  the  defendant  is  heir :  for  it 
does  not  lie  within  his  knowledge.    R.  1  Sal.  ^55. 

So,  the  omission  of  debet  shaU  be  aided  after  verdict.  Seinb.  1  Sid. 
S42.     R.  2  Mod.  Ca.  S56. 

(2  E  3.)  Pleas  by  an  heir. 

In  an  action  against  an  heir  in  the  place  of  his  ancestor,  if  he  is 
within  age,  he  may  pray  that  the  parol  may  demur  till  his  full  age. 
CI.  Ass.  401.     Vide  Enfant,  (D  1.)— Vide  Assets,  (A—B). 

So,  in  debt  against  heirs  in  gavelkind,  if  one  be  within  age.  Ast. 
Ent.  241.     Bro.  R.  195. 

Or,  against  parceners.    8  Co.  13.  a. 

But  it  all  are  outlawed,  and  the  others  are  pardoned,  but  not  the 
infant,  the  parol,  shall  not  demur  for  the  nonage  of  the  infant.  R. 
Mo.  74.     Dy.  2219'  a.     Bend.  pi.  205. 

And  at  the  full  age  of  the  infant  there  shall  be  a  re-summons  against 
all  the  co-heirs.     Bro.  R.  196. 

But  the  heir  cannot  plead  that  the  executor  or  administrator  has 

assets.     PI.  Com.  439.  b.    .B.  Dy.  204.  b.     1  And.  7. 

Or 
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Or,  that  there  is  an  executor,  or  administrator;  for  the  obligee  may 
sue  one  or  the  other.     R*  8  Lev.  189.     R.  Bend.  pi.  142. 

Or»  that  there  is  another  action  depending  against  him  as  executor. 
R.  3  Lev,  303,  4. 

Or>  that  the  plaintiff  has  recovered  part  against  the  executor  or  dH" 
ministrator.     Semb.  3  Lev.  304. 

The  safest  way  for  the  heir  is  to  confess  the  action,  and  shew  the 
certainty  of  the  assets  descended  to  him.     PI.  Com.  440.  a.  . 

Or,  if  be  has  no  assets^  to  plead  riensper  discent.   ,Lut.  290.   Bro« 
R.  195. 

Or,  if  he  has  only  a  reversion  after  an  estate  tail ;  for  he  may  plead 
generally,  nothing  by  descent.    S  Lev.  287. 

Or,  that  he  has  paid  debts  to  more  than  the  value  of  the  lauds  descended 
to  him.    R.  on  demurrer  in  C.  B.    Str.  665.      ' 

So,  he  may  plead  nothing  but  a  reversion  after  an  estate  for  life  or 
years.     Ast.  Ent  261.    Dy.  373.  b.     Lut.  443. 

He  may  plead  nothing  but  a  reversion  after  an  estate  for  life.  Semb.  Ld. 
R.  784, 

But  cannot  plead  nothing  but  a  reversion  after  an  estate  for  years.  R.  Ld; 
R.783. 

Or,  except  such  lands  and  also  a  reversion.     Tho.  Ent.  '208. 

But  he  cannot  plead  a  recovery  of  dower  by  a  decree  in  chancery. 
B.  1  Sal.  SS6. 

So,  an  heir  may  plead  a  release  to  himsel£ 

Or^  a  release  to  the  executor  or  administrator  of  the  obligor*  Co, 
Lit.  223.  a. 

Or,  a  bond  by  the  executor,  or  administrator,  for  the  same  debt^ 
R.  1  Mod.  221.  225.     Vide  post,  (2  W  46.) 

Or,  retainer  for  his  own  debt.     Qu.  2  Ver.  62. 

To  debt  by  an  obligee  of  his  ancestor  the  heir  cannot  plead  that  he 
has  laid  out  money  in  repairing  the  premises  and  claim  to  retain  on  that 
account.     1  T.  R.  454. 

If  the  heir  confesses  assets,  he  ought  also  to  confess  the  action. 
Semb.  Lut.  444. 

If  he  has  a  reversion,  that  the  lessee  entered  and  the  reversion  de* 
scended.    Dub.  Lut.  444. 

And  he  cannot  pray  a  delay  of  execution  during  the  term.     R. 

1  Sal.  355* 

(2  E  4.)  Replication. 

'  To  riensper  discent  the  plaintiff  may  reply,  assets  decended.     Ast. 
£nt.  240.     Dy.  844.  b.     Bro.  R.  195. 

Or,  a  writ  purchased  by  journeys  accompts,  and  that  he  bad  assets 
at  the  purchase  of  the  first  writ    Lut.  290,  &c. 

So)  if  he  pleads,  riensper  discent  prceter  a  reversion  after  an  estate 
tail^  die  plaintiff  may  sav,  that  assets  descended  generally ;  for  prceter 
is  idle,  and  the  plaintiff'  shall  answer  to  the  material  part  only,     R« 

2  Mod.  50. 

So,  by  the  St  3  &  4  W.  Sc  M.  14.,  the  plaintiff  may  reply  that  the 
defendant  had  assets  by  descent  before  the  original  purchased. 

After  r tens  per  discent  pleaded,  the  jdmntiff  may  pray  execiuion 
VoJL.  VI.  Y  of 
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of  assets  am  acciderini.    8  Co.  134.  a.    2  SancL  K6.     1  Sid.  448. 

1  Rol.  57. 

Or,  if  riens  per  disceni  prMer,  he  may  pray  ezecation  <if  assets 
confessed. 

Or,  reply  that  the  defendant  had  assets  ultra.     2  Mod.  Int.  222. 

And  if  he  replies  assets  ultroy  he  may  waive  it,  and  pray  jodgmcDt 
of  assets  confessed  eum  acciderint.     1  Rol.  57« 

And  now^  by  the  st  8  &  4  W.  &  M.  14.  that  he*had  assets  before 
the  original  purchased*  or  bill  filed,  and  if  it  be  found  so,  though  the 
Iieir  has  aliened,  the  plaintiff  shall  recover  against  him  to  the  value  of 
the  sale,  though  the  alienation  made  bon&^^k  shall  be  in  force. 

And  such  replication  shall  conclude  to  the  country.  Qn.  5  Mod* 
128. 

And  it  need  not  say,  to  the  value  of  the  debt ;  for  the  value  is  not- 
material.     Semb.  Ibid. 

So,  the  defendant  cannot  by  rejoinder  say  that  he  has  paid  another 
debt  to  the  value  of  the  assets  sold.     Qu.  Ibid. 

(2  E  5.)  Judgment  against  an  heir. 

If  the  heir  confesses  the  action,  and  shews  thecertainty  of  assets^he 
shall  not  be  charged  in  person,  goods,  or  6ther  knd,  except  what  he 
had  by  discent  from  his  ancestor.     PI.  Com.  440.  a.    Town.  Jud.  67. 

2  Rol.  71.  1.  50.  70. 1.  85. 

If  he  pleads,  riens  pneter  a  reversion,  the  plaintiff  may  take  judg- 
ment for  debt  and  damages  de  revertian.  pradict.  levand.  cum  accideriL 
Dy.  878,  b. 

But,  if  the  heir  pleads  a  false  plea,  which  he  knows  of  his  own 
knowledge  to  be  felse,  there  shall  be  judgment  agunst  him  generally, 
and  execution  of  his  own  proper  lands  and  goods^  and  against  his 
body,  by  capias  ad.  satisfaciendum^  like  as  for  his  own  proper  debt. 
PI.  Com.  440.  a.     2  Rol.  70.'  1.  40. 

So,  if  he  pleads  riens  per  discent^  and  it  is  found  agamst  him.  PI. 
Com.  440.  a.     Dy.  149.  a.     2  Leo.  11. 

So,  if  he  pleads  payment  by  his  ancestor,  and  it  is  found  against  him. 
R.  per  three  J.  Doib.  cont.  Sho.  78.    Vide  infira. 

Or^  payment  by  another  bond.     R.  Carth.  98. 

Though  the  assets  found  are  small,  and  not  to  the  value  of  the  debt. 

So,  if  his  plea  be  falsified  in  part  by  a  jury  of  H.^  though  the  trial 
ought  to  be  by  a  jury  of  H.  and  M.     Semb.  2  Lev.  178. 

So,  if  the  plaintiff  shews  to  the  court,  that  the  defendant  has  re^ 
ceived  from  the  death  of  his  ancestor,  before  the  original  sued>  assets 
out  of  the  profits  of  lands  which  descended,  and  the  defendant  does 
not  deny  it.  R.  2  Rol.  71.  1.  5.  Per  Dy.  844.  b. 
^  If  an  heir  suffer  judgment  by.  nil  dicitj  it  shall  be  entered  against  him  * 
generally,  and  a  Ji.  fa,  may  be  sued  out  thereon  de  bonis  propriia.  C.  B. 
1.  F.  30. 

So,  if  judgment  be  against  the  heir  by  nil  dicit.     PI.  Com.  440.  a. 
Cont.  Dy.  81.  a.  but  R.  ace.  in  marg.  ibid.  R.  Mo.  522.  Cro.  £1. 692«  ' 
Vide  St.  3  &  4  W.  &;  M.  14.  sect  ante-penult*    Cont.  Jon.  Sd.    Acc« 
2  Rol.  71.1.'  45.  70.  1.  uU.     Cont.  Poph.  255. 

Or,  by  non  sum  informatus.    PL  Com.  #40.  a.     Cont.  Dy.  dl.  in 

marg. 
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mai^.  Aoc  Dy.  344.  b.  Coot.  Jon.  88.  Ace.  2  Rol.  71.  1.  45.  /70. 
1.50. 

Or,  by  oonfession.  PL  Com.  440.  a.  if  he  does  not  also  shew  the 
eertabty  of  the  assets,  Dy.  344.  b.  Vide  st.  3  &  4  W.  &  M.  14. 
Cont.  Jon.  88.     Aoc  2  Rol.  71.  1.  45.  70. 1.  45. 

So,  if  judgment  be  against  the  heir  upon  demurrer.  PL  Com.  440.  b. 
Per  St  3  &  4  W.  &  M.  14. 

R.  Ld.  Raym.  783.  Unless  the  plsdntiff  will  assent  td  tak^  a  special  Judg- 
ment.   Ld.  Raym.  786. 

Or,  by  any  other  means  except  confession  and  sheittng  £he  eertainty 
of  the  assets.     PL  Com.  440.  a. 

By  the  st.  3  &:  4  W.  &  M.  14.,  a  devisee  of  land,  who  is  suable 
with  the  heir  by  that  statute,  shall  be  liable  fin:  a  false  plea  by  him 
pleaded  in  the  same  manner  as  Che  heir  should  have  heea  tor  a  fiilse 
plea,  or  not  confessing  the  assets  descended. 

But  if  there  be  judgment  against  the  heir  upon  a  false  plea,  as  fdt 
his  proper  debt,  it  sndl  be  only  of  a  moiety  of  all  his  lands.  R. 
Jon.  87. 

So»  in  scire /actus  against  an  heir;  for  he  is  diarged  as  tortefiaiii. 
Cro. Car.  296.  SIS. 

And  the  plaintifi'  shall  have  his  electioh  to  take  judgment  againit 
him,  as  for  his  propet  debt  of  the  moiety,  or  to  take  judgment  of  all 
the  lands  which  he  has  by  descent.  R.  Jon.  88.  2  Rol.  71.  L  uk. 
&  1.  10.    D.  Poph.  155. 

Yet,  if  he  takes  judgment  for  the  lands  which  descended,  it  wift 
be  error,  if  it  does  not  appear  to  be  by  the  plaintiff's  assent  R.  a  Rol. 
71.  L  20. 

Though  it  is  found  by  die  jury^  who  find  tiie  issue,  o^  by  writ  of 
inouiiy,  that  he  has  lands  by  descent.    R.  2  Rol.  71. 1.  30. 

Vet,  in  a  scire  Jacias  upon  a  judgment  or  recognizance  against  tti 
heir,  if  he  pleads  a  false  plea,  the  judgment  shaU  be  special  against 
him  fi>r  assets  which  descended.  I)y.  81.  a.  in  marg.  R.  Jon.  87* 
Carth.  93.    Vide  supra. 

So,  in  debt  against  an  heir  upon  a  deed  of  his  ancestor,  who  pleads 
ami  est  Jhcium^  Bod  it  is  found  fidse,  the  judgmeiit  shaU  be  only  for 
assets  which  descended ;  for  it  was  not  false  in  his  own  knowledges. 
R.  Cro.  Car.  437. 

So,  in  annuigr  against  the  heir  on  his  ancestor's  ffhmt,  who  pleads 
nan  estjacium,  and  it  is  found  against  him,  the  plaintiff  may  have 
judgment  for  assets  which  descended.     B.  2  Rol.  71*  L  15. 

So^  by  the  st  29  Car.  2,  3.,  (which  makes  a  trust  in  fee-dmple, 
and  also  an  estate  pur  aider  vie,  which  comes  to  the  heir  as  a  speciiil 
occupant,  assets  in  die  hand  of  the  heir)  no  heir,  who  becomes  charge- 
«^ble  by  that  act,  shall,  by  reason  of  any  kind  of  plea,  confession,  or 
nrent  dedire^  be  chargeable  to  pay  out  of  his  own  estate. 

So,  by  the  st  3  &  4  W.  8ft  M.  14.,  if  die  defendant  pleads  rieits 
per  discent  the  day  of  the  original  or  bill  filed,  the  {ibdntiff  may  rqply, 
assets  before  the  original ;  and  if  it  is  found  for  the  plaintiff,  the  jury 
shall  inquire  of  the  value  of  the  lands  descended,  and  thereupon  judg- 
mtat  and  execution  shall  be  awarded. 

Y  2     .  (2  E  6.)  Execution. . 
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(2  E  6.)  Execution. 

Execution  shall  be  against  the  heir  for  the  whole  of  the  land  de- 
scended.  3  Co.  12,  a.  PI,  Com.  441,  a.  Semb.  Dy.  81.  a.  Jon.  87. 
S  Rol.  71.  1.  50. 

Andi  if  land  descends  to  the  eldest  son,  and  other  land,  being  of 
the  nature  of  borough-english,  descends  to  the  youngest^  the  whole 
shall  be  taken  m  execution;    Jon.  88. 

So,  if  land  descends  as  well  on  the  part  of  the  mother  as  on  the 
part  of  the  father,  the  whole  shall  be  taken.     S  Co.  14.  a.    Jon.  88, 

So,  if  land  descends  to  parceners,  the  whole  shall  be  taken. 

So,  if  land  of  the  nature  of  gavelkind  descends.    Jon.  88. 

And  if  execution  be  sued  against  one  son  or  daughter  only,  it  may 
be  avoided  by  scire  facias  or  audita  querela  i  for  all  the  heirs  ought 
to  be  contributory.     3  Co.  13* 

If  there  be  an  action  against  an  heir  by  A.  and  afterwards  anotho* 
action  by  B.,  who  has  judgment  first,  he  shall  have  execution  prior 
to  A.,  though  he  obtained  judgment  aJfterwards.     1  Mod.  253. 

If  there  be  an  action  against  an  heir,  and  judgment  thereon,  the 
•execution  shall  be  of  the  land  in  his  hands,  which  descended,  though 
lie  has  paid  to  other  creditors  to  the  value  of  the  land  in  his  hands. 
Kelw.  63.  b. 

But  if  there  be  judgment  against  the  ancestor,  who  afterwards 
aliens  part*  and  dies,  and  execution  be  sued  against  the  heir  only,  it 
is  well }  for  he  shall  not  have  contribution  against  the  alienee.  R. 
8  Co.  12.  b. 

So,  if  there  be  judgment  against  an  heir  on  nil  dicii,  the  plaintiff 
shall  not  have  a  capias  ad  satisfaciendum  aminst  him;  for  it  is  noc 
his  proper  debt.     Dy.  8 1 .  a.  R.  cont*  Cro.  £1.  692. 

So,  if  tlie  judgment  be  against  him  on  non  sum  informatus.  Dy. 
81  •  a.  in  marg. 

What  lanoB  are  assets  in  the  hands  of  the  heir,  vide  Assets,  (A.) 

^SFi.)  In  action  by  and  against  an  assignee:— In  an 

action  bj  an  assignee. 

'     In  an  action  by  an  assignee  the  plaintiff  must  shew  how  assignee. 

If  he  sues  for  rent  npon  a  lease  by  another,  he  must  shew  a  lepX 
estate  or  title  to  it.     R.  Cro.  £1.  535. 

But  if  he  shews  an  assignment,  it  is  sufficient ;  though  he  does 
not  name  himself  assignee.  R.  2  Cro.  240.  R.  per  three  J.  Cro. 
£j»-823. 

So,  if  an  assignment  be  by  husband  and  wife^  where  they  were 
seised  to  them  and  to  the  hdrs  of  the  luisband,  it  is  sufficient  to  de- 
clare as  assignee  of  Uie  husband ;  for  the  estate  for  life  of  the  wife  is 
merged.    R.  Cro.  Car.  285.    Jon.  305. 
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.     . .       (2  F  2.)^^  ^  action  against  an  assignee*. 

In  debt  for  r^t  against  the  devisee  of  the  lessee,  the  plaintiff  must 
«hew  an  entry  by  the  assent  of  the  executor,  or  virtute  legationis. 
Cro.  L.  535. 

But  it  is  suflBcient  to  charge  the  defendant  as  assignee  of  B.,  to 
whom  the  lease  is  made  by  which  he  covenants  to  repair;  thohgh  he 
be  only  executor,  or  administrator,  to  i^uch  assignee.    R.  Carth.  519. 

As  to  proceedings  and  pleadings  in  account,  vide  Accompt,  (£  1^ 
&c.) 

« 

(3  G)  pieaHing  in  asmumpsfit ;  toliat  plea0  gooD* 

(SG  1.)  Non  assumpsit,  &c. 

» 

As  to  a  declaration  in  assumpsitf  vide  Action  upon  the  Case  upon 
Assumpsit,  (H  2,  &c.) 

Pleas  in  assumpsit  are,  1st.  Hon  assumpsit^  of  which  vide  Action 
upon  the  Case  upon  Assumpsit,  (H  5.) 

2d.  Non  assumpsit  infra  sex  annos.  Of  which,  and  replications 
(hereto,  vide  Action  upon  the  Case  upon  Assumpsit,  (H  6,  7.) 

8d.  Another  promise  with  a  traverse  of  the  promise  in  the  declara- 
tion :  but  this  is  a  bad  plea,  fi>r  it  amounts  only  to  the  general  issue 
non  assumpsit.     R.  2  Rol.  350.    Vide  ante,  (£  14.) 

(2  G  2.)  Tender. 

So,  the  defendant  may  plead  matter  in  excuse  or  discharge :  as^ 
before  a  general  imparlance^  he  may  plead  a  tender,  and  always  ready. 
Lot  226.  238.     Clift.  203* 

To  a  plea  of  tender  pluntiflr  replied  a  demand  and  refusal  before  suing  out 
the  writ ;  rejoinder  that  before  sumg  out  the  writ  he  tendered,  &c.  traversing 
that  at  any  tune  after  the  tender  and  before  suing  out  the  writ  the  plaintiff 
requested  him  to  pay,  8cc.  The  rejoinder  was  holden  had  on  demurrer. 
Wnies,  632. 

In  a  plea  of  tender  defendant  must  say  he  was  always  ready  to  pay ;  ready 
from  the  time  of  the  tender  b  not  sufficient.    Ibid. 

A  tender  of  bank  notes  is  good^  unless  specially  objected  to  on  that  ac« 
count,  at  the  time.    3  T.  R.  534. 

Bank  notes  are  not  made  a  l^;al  tender  by  the  stat.  37  Geo.  3.  c.  45« 
2  Bos.  St  PuU.  526. 

If  A.  B.  and  C.  have  a  joint  demand,  and  C.  a  separate  demand  on  D.,  and 
D.  offer  to  A.  to  pay  him  both  the  debts,  which  A.  refuses,  without  object* 
iog  to  the  form  of  the  tender,  on  account  of  his  being  entitled  only  to  the 
Jomt  demand,  D.  may  plead  this  tender  in  bar  of  an  action  on  the  joint  de- 
mand, and  should  state  it  as  a  tender  to  A  B.  and  C.     3  T.  R.  683. 

If  the  tender  is  one  day  afier  the  day  of  payment  in  a  promissory  note,  it 
is  not  good.    Fort.  376. 

After  an  imparlance  had  by  executor,  he  shall  not  plead  tender  by  the  te^ 
tator,  and  that  testator  and  executor  were  and  are  always  ready  to  pay.  fbrt. 
376. 

After  general  imparlance,  leave  to  plead  tender  may  be  in  the  first  four 
days  of  next  terra.    Barnes,  343.  354. 

Ys  On 
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On  want  of  time  for  the  post,  decUntion  delivered  hte,  defendant  may 
bare  leave  to  plead  tender  after  the  four  days.  Barnes,  361. 369-  357.  361, 
362. 

So,  if  plaintiff  amends  his  declaration,  defendant  may  have  leave  to  jted 
tender  as  of  last  term,  or  that  plaintiff  accept  his  tender  of  die  preseat. 
Barnes,  359. 

Tender  cannot  be  pleaded  after  rule  for  time.    Barnes,  337- 

When  and  how  this  must  be  pleaded^  vide  post,  (2  W  28.) 
•  So,  non  asmaiprit  to  part,  and  tender  of  the  reddqe.  CL  As^.  104. 
dift.  202. 

Defendant  cannot  plead  aoit  OMtumpni  to  all,  and  a  tender  as  to  part. 
3Wil9.  145.    4T.R.  194. 

To  a  tender  after  imparlance  the  plaintiff  may  plead  that  as  an 
estoppel.    Clifl.  203. 

Oty  he  may  demur.     Lnt*  227.  239. 

If  tender  ante  diem  exhibUumii  bUkt  is  pleaded,  plaintiff  shall  not  make  up 
the  book  with  the  general  memorandum,  referring  to  the  first  day  of  term, 
which  was  before  the  tender,  but  with  a  special  memorandum,  accocdiBg  to 
the  &ct.     Str.  638. 

If  tender  is  pleaded,  the  plaata  is  no  evidence,  but  *aA  originn)  amft  be 
produced.     Barnes,  165. 

'  It  is  no  answer  to  such  a  plea  that  the  plaintiff  had  before  the  tender  re- 
tained an  attorney,  and  instructed  hioi  to  sue  out  a  latitat  agai|»t  the  dee 
fendant,  and  that  the  attorney  had  accordingly  applied  for  such  wnjt  before 
the  tender  which  was  afterwards  sued  out.    8  T.  R.  629. 

(2GS.)  Within  age. 

Within  age.     Lut.  240. 

When  and  how  it  must  be  pleaded,  and  replicstiotia  lii^ralc%  V«le 
post,  (2  W  22.)— ante,  (2  C  «.) 

He  cannot  plead^  within  age,  and  traverse  the  promise.  R.  Jqa^ 
146. 

(8G4.)  Outlawry. 

So,  to  an  indebitatus  assumpsit^  where  the  ground  of  the  action  is 
fbrfeited  by  outlawry,  it  may  be  pleaded  in  bar,  that  ike  plaintiff  is 
outlawed.     Co.  Lit  12».  b    3  Lev.  29.     Lut  1512. 

So,  in  %  quantum  meruit,  though  the  demand  be  not  redooed  to  a 
certainty.     R.  2  Vent  282.     Lut.  1514; 

So,  in  assumpsit^  upon  a  bill  of  exchange.     R.  3  Lev.  29. 

How  it  shall  be  pleaded,  in  abatement,  vide  Abatement,  (E  2.) 

How  in  bar,  vide  post,  (2  W  24.) 

If  it  be  pleaded  in  bar,  and  the  outlawry  be  reversed  before  the 
da^  for  bringing  in  the  record,  there  sbaU  be  only  a  respondeat  omt^* 
R.  Vel.  36.     2  Cro.  484. 

Otherwise,  if  he  fails  to  bring  in  the  record  vpon  the  day»  when 
there  was  no  reversal,  for  then  there  shall  be  final  judgmoit  R. 
Cra  Car.  566. 
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(2  G  5.)  Foreign  Attachment* 

So^  to  an  assumpsit  the  defendant  may  plead  a  recovery  by  » 
foreign  attachment  on  a  plamt  entered  before'  the  original  or  bill 
filed.    Lev.  Ent.  2. 

And  to  an  indebitaitis  assumpsit  it  shall  be  given  in  evidence  upon 
nan  assumpsit.    Lut.  995. 

If  the  plaint  was  entered  before  the  original  filed.     Per  Trevor,  ^ 
1  Sal.  291.     Per  Holt,  if  there  was   a   condemnation  before  the 
original.     1  Sal.  280. 

The  defendant  must  shew  that  plaintiff  in  foreign  attachment  swore  his- 
debt.     Str.  64 1 .    Vide  3  East,  379. 

When  and  how  it  shall  be  pleaded,  vide  Attachment,  (H — I). 

The  plaintiff*  may  reply  to  it  that  the  debt  arose  out  of  the  jurist 
diction.     Lev.  Ent.  10.  R.  S.  Lev.  23. 

Or,  may  traverse  the  custom. 

Or,  demur. 

(3  6  6.)  Composition. 

So^  the  defendant  may  plead  a  composition  with  his  creditors 
according  to  the  statute.  Lut.  266.  Clift.  156.  [This  statute  has 
been  repealed.] 

And  it  ought  to  conclude,  as  it  was  a  release.  Lut.  271.  for  it  is 
in  the  nature  of  a  defeaaanee.     Per  Holt,  (Com.  112.) 

And  in  pleading,  it  is  sufficient  to  pursue  the  words  of  the  statute.^ 
R.  (Com.  1 12.) 

And  there  is  no  need  of  a  profert  hie  in  cur.  R.  Mod.  Ca.  SB. 
(Com.  112.) 

It  is  sufficient,  if  it  be  for  the  equal  benefit  of  all  the  creditors^ 
though  it  be  not  so  mentioned  in  the  composition.    ^Cora.  1 12.) 

If  he  shews  that  he  was  insolvent ;  for  it  shall  be.  mtended  that  he 
continued  so,  if  the  contrary  does  not  appear.     R.  Mod.  Ca.  58. 

But  he  must  shew  that  he  was  insolvent  at  the  beginning  of  the 
sessions.     Mod.  Ca.  156. 

But,  to  an  action  brought  by  one  of  the  creditors  of  a  debtor  to  recover  his- 
whole  demand,  the  debtor  cannot  plead  an  agreement  between  him  and  his 
creditors  that  they  would  accept  a  composition,  in  sadsfaction  of  their  respec- 
tive debts,  to  be  paid  in  a  reasonable  time.    2  T.  R.  24. 
'  An  agreement,  (semble,  not  under  seal,  1  B.  &  P.  269.  1 1  East,  390.) ; 
between  a  debtor  and  his  creditor,  to  give  and  accept  so  much  in  the  |)ound, 
is  binding  on  any  creditor.  2  T.  R.  24. ;  though  followed  up  by  acceptance. 
5  East,  230.  1  Smith.  1415. ;  unless  payment  is  guaranteed  by  a  third  per- 
son, or  the  agreement  is  founded  on  some  other  sufficient  consideration,' 
such  as  the  assignment  of  the  debtor's  effects,  in  trust  to  secure  payment, 
2  T.  R.  supra,  when  it  will  be  binding,  though  the  guarantee  is  for  part 
only,  and  the  agreement  not  under  seal.    1 1  East,  390. 

A  creditor  is  not  bound  by  a  composition  deed  to  which  he  is  party,  if  any 
misrepresentation  has  been  practisea  to  obtain  his  consent.  6  T.  R.  263. 

Where  a  party  obliged,  is  to  be  discharged  from  his  obligation  by  per- 
formance of  an  act,  it  is  for  him  to  perform  the  act  which  is  to  discharge 
him,  without  waiting  until  performance  is  demanded.  A  debtor  and  his 
creditors  execute  an  agreement  to  compound  his  debts  for  Ss.  in  the  pound, 
payable  at  fixed  days.    The  payments  are  to  be  secured  by  promissory  notes, 

Y  4  to 
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to  be  given  to  each  creditor  by  the  debtor,  and  he  is  to  asiiffn  to  the  creditm* 
certain  debts  owing  to  him  nrom  three  persons,  upon  which  the  creditors 
twere  to  execute  a  general  release.  The  debtor  makes  the  assignment.  One 
creditor  never  appUes  for  his  notes,  which  are  ready  for  him,  but  the  debtor 
does  not  go  and  offer  them.  Held,  that  such  creditor  might  after  the  day  of 
payment,  sue  for  the  original  debt.    2  M.  &  S.  120. 

Where  a  debtor  b  discharged  by  compounding  with  hb  creditors,  and  the 
agreement  by  them  to  release  every  thing  "beyond  the  composition ;  money 
afterwards  recovered  by  one,  on  bills  formerly  given  as  a  security  for  his  debt, 
b  received  to  the  debtor  s  use.     i  B.  &  P.  286. 

(2  6  70  Statute  against  usury. 

So,  the  defendant  may  plead  that  the  contractf  upon  which  the 
acfion  is  foundedi  was  usurious. 

The  plea  of  usury  must  be  special.    2  M.  &  S.  377.    3  Anst.  940. 

And  if  it  appears  by  the  declaration  thiEtt  the  contract  was  lisiuriaiia^ 
though  it  is  not  pleaded,  there  shall  be  judgment  against  the  plaintiff! 
Lut.  273. 

But  it  shall  not  be  intended  usurious,  if  it  does  not  expressly  ap- 
pear.    R.  Lut.  273. 

What  shall  be  usury  or  not,  vide  Usury  (A — B.}   • 

How  it  shall  be  pleaded^  vide  post,  (2  W  23.) 

(2  G  8.)  Statute  against  gaming. 

So,  to  an  assumpsit  the  defendant  may  plead  the  st.  16  Car.  2.  7* 
that  the  money  promised  was  won  by  play,  in  which  the  defendant 
at  one  meeting  lost  on  tick  above  100/.  1  Lut.  180.  Clift  200. 
5  Mod.  3. 

And  if  he  lost  at  one  meeting  above  100/.  to  several  persons,  it  is 
within  the  statute.     R.  3  Keb.  671.     R.  Lut.  180. 

What  play  or  contract  is  illegal  on  this  statute,  vide  Justices  of 
Peace,  (B  42.) 

How  it  shall  be  pleaded,  vide  post,  (2  W  26.) 

(2  G  9.)  Accord  or  arbitrament. 

.    So,  to  assumpsit  the  defendant  may  plead^  accord  with  satisfiictioir* 

R.  Dy.  75.  h.    s 

Or,  arbitrament.     Clift.  Ent.  195. 

What  accord  shall  be  cood,  vide  Accord,  (B.) 

What  arbitrament,  vide  Arbitrament,  (El,  &c.) 

How  an' accord  shall  be  pleaded,  vide  Accord,  (A  L — C.) 

How  an  arbitrament  shall  be  pleaded,  vide  Accord,  (D  1,  2.) 

(2  G  10.)  Payment. 

So,  the  defendant  may  plead  payment  of  money  juxta  assumption^ 
2  Bro.  Ent.  6.     R.  Sal.  516. 

But  this  seems  to  amount  to  the  general  issue.  R.  Cont.  Sal.  £16. 
.   Payment  after  the  last  continuance.    Clift.  202. 

NoH 
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'.  Non  assumpsit  to  one  promise,  payment  to  tlie  other.  Bro.  V.  M. 
99.  102. 

Payment  of  so  much  in  satisfaction.     Bro.  V.  M.  93.  109. 

}f  a  man  is  indebted  on  several  accounts  to  the  same  person,  and  pays 
money  to  him,  it  shall  be  on  that  account  which  he  pleases  to  declare  it  to 
ie ;  but  if  he  gives  no  direction,  the  creditor  may  apply  it  to  which  account 
he  pleases.     Str.  1194. 

Bat  a  note  or  bill  given  in  satisfaction,  if  it  be  not  under  seal,  is 

not  mod.     5  Mod.  186. 

A  stated  account  cannot  be  pleaded  in  bar  to  an  action  on  simple-contract. 
1  B.  M.  9. 

The  obligee  of  an  annuity  bond  not  forfeited,  borrows  from  the  obligor  a 
sum  equal  m  amount  to  the  several  succeeding  payments,  under  an  agreement 
that  it  shall  go  in  liquidation  of  them.  Before  any  one  is  due,  the  obligee 
liecom^s  bankrupt.  Held,  1.  That  the  payments  were  discharged,  upon  ihe 
ptinciple  that  a  payment  before  the  day  is,  in  l^al  operation,  a  payment  ai 
the  day. — 2.  That  the  bankruptcy  made  no  difference,  since  it  was  competent 
to  the  obligee,  when  solvent,  to  make  what  di^sition  he  pleased  of  his  rights. 
3T.  R.  599. 

Though  it  is  a  rule,  that  if  a  debtor,  who  owes  money  on  several  accounts 
do  not  apply  a  part  payment,  when  made,  to  a  particular  debt,  but  pay  in  the 
money  generally,  the  creditor  has  a  right  to  apply  it  to  any  part  of  his  aemand 
which  he  pleases ;  yet  there  tnay  be  a  spedal  application  made,  arising  out  of 
the  nature  of  the  transaction,  though  not  expressed  at  the  time  in  terms,  by 
the  party  making  it.     14  East,  239. 

,  In  a  case  of  iiuse  representation,  where  the  transactions  between  the  cre- 
ditor and  debtor  are  continued  beyond  a  period  when  the  person  ^ving  such 
fidse  representation  continues  to  be  liable  on  account  of  them,  but  without  a 
settlement  up  to  that  period  ;  and  money  be  afterwards  paid  generally  by  the 
debtor  to  the  creditor,  he  may  apply  such  payments  to  the  account  of  the 
subsequent  transactions ;  and  the  person  giving  the  fidse  representation,  shall 
still  be  liable  for  the  balance  due  before  the  period  when  his  liability  ceased* 
1  Taunt.  558.  Vide  supra,  501. 

If  a  vendee  pay  money  to  a  broker  on  a  general  account,  haring  purchased 
from  him  goods  of  difierent  owners,  he  cannot,  upon  failure  of  the  broker, 
apply  the  whole  to  one  demand,  but  it  must  be  apportioned  amongst  the  several 
pinncipals,  leaving  vendee  liable  to  each  for  the  surplus.     1 1  East,  36. 

A.  covenants  with  B*  to  serve  him  for  certain  wages  for  .three  years,  at 
the  end  of  which  time  a  balance  remains  due  to  him  from  B.  A.  then  enters 
into  a  fresh  contract,  not  under  seal*  to  serve  B.  at  increased  wiu;es ;  and  at 
the  end  of  three  years  more,  it  appears  that  what  he  has  received  at  different 
times  seems  more  than  sufficient  to  cover  the  balance  due  on  the  former  con- 
tract. Held  that  the  last  mentioned  sums,  having  been  paid  generally,  with- 
out i^ecifying  on  what  account,  A.  had  a  right  to  apply  them  to  the  satis- 
faction of  the  simple  contract  debt.     1  Mars.  238.    5  Taunt.  596. 

A.  B.  &  C.  enter  into  partnership  as  bankers  in  London,  and  agree  that 
neither  shall  engage  in  any  other  bank  except  for  the  benefit  of  the  whole. 
C.  however,  with  the  consent  of  A.  &  B.,  enters  into  the  bank  of  D.  &  B.  at 
Barton.  C.  dies,  when  a  balance  of  6,6332.  is  due  to  the  London  house  from 
advances  to  the  Barton  house.  The  London  house  continues  to  make  ad- 
vances to  the  Barton  house,  under  the  firm  of  C.  D.  and  Co.  till  the  balance 
^  in  their  favour  amounts  to  1 1,272/.  which,  however,  is  afterwards  reduced  by 

I .  payment^  made  generally,  without  any  specific  appropriation,  to  4,3042.   Held, 

L  That  €.  bein^  a  partner  in  both  houses,  no  legal  contract  could  exist  be- 
tween them  in  his  life-time,  and  therefore*  that  no  part  of  the  demand  which 
accrued  in  that  time  could  be  recovered  either  before  or  after  his  death.    But 

2.  That 


f. 
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2.  That  the  payments  bjr  the  Barton  house  to  the  Londoii  hoiM  after  C.V 
death,  having  been  made  generally,  the  latter  was  entitled  to  apply  theft 
in  satisfJEustioB  of  the  debt  cme  at  C'.s  death,  and  therefore  to  recover  the  money 
advanced  by  them  since  his  death.  2  Mars.  319.  6  Taunt.  597.  Vide  supm, 
501. 

If  the  indorsee  of  a  bill  of  exchange,  who  has  received  a  navy  bill  asngned 
to  the  drawee  as  a  security  to  him  (the  indorsee)  till  the  bill  of  <acchaiige  b 
accepted,  deposit  such  navy  bill  with  the  drawee,  and  the  drawee  reeeive 
the  money  thereon ;  he  is  answerable  for  the  amount  in  an  action  for  money 
had  and  received  to  the  use  of  the  indorsee,  though  he  may  have  d<me  nothing 
that  amounts  to  an  acceptance  of  the  bill  of  exchange.    Cowp.  571. 

(2  G  11.)  Insimul  computaoerunt 

.  So,  to  an  assunqisiif  the  defendant  may  plead  that,  since  the  proniise 
madet  he  and  the  plaintiff  tnstmti/  compuimferuntf  et  super  comfoi.  iU. 
ipse  inventus  fuU  in  arrear,  so  much,  which  he  has  paid.  Bfo.  V.  M# 
94.  100.     Vide  Action  on  the  Case  upon  Assumpsit,  (G). 

Or^  he  may  tender  the  arrears  found  on  the  account  in  court. 
2  Mod.  Int.  144. 

But  an  account  without  payment  or  release  is  no  plea  to  an  inde^ 
bitcUus  assumpsit.  R.  9  Lev.  2S8. ;  for  a  chose  in  action  cannot  dis- 
charge a  matter  executed. 

So,  insimul  comput,  and  payment  amount  to  the  general  iasne^ 

On  account  stated  between  merdiant  and  merchant,  the  bdsees  earries 
interest  fix>m  the  time  it  is  liquidated^    3  Wils.  205. 

(2  G  12.)  Bond  for  the  inoney. 

So,  to  an  assumpsit  the  defendant  may  plead  a  bond  given  by  him 
for  the  money  demanded.  CL  As8«  117.  Clift.  199.  For  the  bond 
determines  the  contract.  Cro.  Car.  415.'  2  Cro.  33.  2341  Vide 
post,  (2  W  46.) 

Or^  that  all  the  counts  are  for  the  same  sum,  and  he  has  paid  part, 
and  given  a  bond  for  the  residue.     Ray.  449.     2  Jon.  158. 

•  So^  he  may  give  it  evidence  upon  mm  assumpsit.    Per  Holt. 
5  An. 

And  if  it  be  pleaded,  it  is  bad ;  for  it  amounts  to  the  gisneml  issne. 
R.  Cro.  El.  201.     Semb.  5  Mod.  314.     Vide  an^  (E.  14.) 

(3  G  IS.)  Discharge  from  the  promise. 

SO)  the  defendant  may  plead  that  the  plaintiff,  before  the  breach, 
discharged  him  from  the  promise.     Clift.  199. 

When  a  {promise  may  be  discharged  or  not,  vide  Action  on  the 
Case'upon  Assumpsit,  (G). 

(2  G  14.)  A  release. 

So,  he  may  plead  a  release  after  the  promise.     CI.  Ass.  268. 
A  release  to  such  a  day  absque  hoc  quod  assumpsit  post.     Bro.  V« 
M.  98. 

But 
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But  «  rekase  upon  p^ormance  of  the  prcmiite  in  pmt  fuoad  hoc 
does  not  diacharae  tbe  promise  for  the  rendue.  R.  fi  RoL  413. 1.  80. 
Vide  port,  (2  W-  80.) 

(2  G  15.)  Perfonnance. 

So,  to  an  assumpsit  die  defendant  may  plead  a  special  perfermanoe. 

If  the  defendant  pleads  payment,  he  must  shew  in  certain  what  sum 
he  paid.     R.  Mar.  pi.  ISO.     Vide  Dan.  77.     Vide  ante,  (£  5.) 

But  a  sum  given  in  satisfaction  after  the  day  of  payment  is  no  good 
plea.     B.  4  Mod.  250. 

But  if  tbe  defendant  pleads,  a  jq>ecial  performance ;  as  payment, 
&c.  upon  an  MebUatus  assumpsit^  it  is  bad ;  for  this  amounts  to  tbe 
general  issue  only;  yet  he  may  pkftd  it^  for  it  admits  a  promise.  R. 
1  Sal.  394. 

So,  {f  he  pleads  that  by  a»eem«>t  with  the  plaintifiP  he  paid  to  A. 

1  Mod.  7- 

That  he  p^oimed  aU  on  his  part  to  be  performed.     R.  1  Sal. 
594. 
Or^  another  promiae^  and  traverses  tbe  assumpsit  modo  et  forma.   R. 

2  RoL  S50» 

(9  6  16.)  Discharge  upon  statute  for  insolvent  debtors.— 

Vide  Imprisonment,  (M  1.) 

So,  the  defendant  may  plead  in  discharge  of  an  execution  against 
his  body,  &c.  a  discharge  acccHding  to  the  statute  for  the<  reuef  of 
insolvent  debtors.     SaK  5^1 «     Lev.  Ent  BSt 

And  if  the  plaintiff  demurs  to  it,  he  shall  have  judgment,  but  no 
execution  against  his  body ;  ibr  the  demurrer  confesses  the  discharge. 
R*  2  Jon.  165. 

So>  the  pUintiff  may  take  bis  judgment  immediately*     Clift.156. 

But  he  shall  not  be  discharged,  if  the  defendant  was  indebted 
idxyve  the  smn  of  6001.  by  tbe  st.  SO  Car.  2.  at  the  time  of  bis  dis- 
chaige ;  though  he  was  not  in  execution  for  it  29  May,  SO  Can  8..  IL 
2  Jon.  208. 

So,  it  is  no  plea  if  it  does  not  shew  all  things  done  which  entitk 
tbe  justices  to  jurisdiction.  R.  Sal.  521.  8  Lev.  151.  Per  Hcdt, 
Skin.  862. 

la  plesdio^  a  Judgment  of  ^  eourt  of  limited  jurisdictioo  it  is  necessary  to 
state  those  wets  that  give  the  court  a  jurisdictioD,  and  having  stated  those, 
the  party  may  allege  generally  that  the  court  gave  such  a  Judgment^  WiUes, 
199. 

The  insolvent  act  10  Geo.  2.  gave  the  court  of  quarter  sessions  power  to 
discharge  certain  persons  who  had  surrendered  before  a  certain  time ;  and  it 
was  holdea  that  in  pleading  a  dischajq^  by  the  court  of  sessions  it  was  neces- 
sary to  allege  that  the'party  was  in  prison  or  had  surrendered  himself  befbrs 
that  time.    Ibid. 

^  Saying  that  "  he  was  duly  discharged  by  the  court  of  quarter  sessions  from 
bis  impnionment  aforesaid,  *  is  not  alone  sufficient.    Ibid. 

If  A.  indebted  to  &  by  simple  contract^  becomes  a  fugitive  y  insolvent  act 
passes  ;  A.  returns,  and  five  months  after  is  arrested  for  this  debt,  lies  five 
months  in  prison,  and  then  gives  bond  for  the  debt,  and  afterwards  surren- 
ders, 
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ders,  and  is  dischaiged  by  the  insolvent  act,  he  shall  not  plead  it  agmnst  the 
bond ;  for  he  ought  to  have  surrendered  in  reasonable  time  before  he  W8» 
arrested,  or  when  arrested,  have  brought  hob.  cor.  and  been  surrendered.    jR« 
on  demurrer.     2  Wils.  332. 

A  promise  to  waive  the  benefit  of  an  act  for  insolvent  debtors,  and  pay 
the  debt  on  request,  will  revive  a  debt  barred  by  that  act ;  but  the  request 
roust  be  made  before  the  action  brought.    2  BL  ^24. 

(«  G  170  Statutes  of  set-off 

It  is  enacted  by  the  st.  2  Geo.  2.  c.  22.  s.  13.,  *'  that  where  there  are 
mutual  debts  between  the  plaintiff  and  defendant,  or  if  either  party  sue  or  be. 
sued  as  executor  or  administrator,  where  there  are  mutual  debts  between  the 
testator  or  intestate  and  either  party,  one  debt  may  be  set  against  the  other, 
and  such  matter  may  be  given  m  e^ence  upon  the  general  issue,  or  pleaded 
in  bar,  as  the  nature  of  the  case  may  require,  so  as  at  the  time  of  his  pleading 
the  general  issue,  where  any  such  debt  of  the  plaintifi^  his  testator  or  intes- 
tate,  is  intended  to  be  insisted  on  in  evidence,  notice  shall  be  given  of  the 
particular  sum  or  debt  so  intended  to  be  insisted  on,. and  upon  what  accoimt 
It  became  due,  or  otlierwise  such  matter  shall  not  Tie  allowed  in  evidence  upon 
such  general  issue.** 

If  a  creditor  purchase  eoods  of  his  debtor,  to  be  paid  for  in  ready  money, 
the  creditor  may  nevertheless  setoff  his  demand  against  an  action  for  the  priee* 
1  East,  375.    2  Esp.  626.     16  East,  138. 

A  verdict  agl^nst  a  plaintiff,  in  a  prior  action,  may  be  set  off  against  a  pre- 
sent demand.     2  Burr.  1229. 

A  judgment  may  be  pleaded  by  way  of  set-off  pending  a  writ  of  error. 
ST.R.  186. 

Unliquidated  dama^  are  not  the  sut^ect  of  a  set-off.     6  T.  R.  488. 
In  covenant,  unliqmdated  damages  ansing  from  the  breach  of  other  cove- 
nants by  the  plaintiff,  cannot  be  set-off.     Cowp.  56. 

A  debt  due  from  the  plaintiff  and  another,  jomtly  and  severally,  may  be 
set-off.    SeciM,  if  jomtly  onljr.    2  T.  R.  32.  ' 

The  debt  and  costs  in  a  jomt  action  by  A.  against  B.  and  C,  may  be  set* 
off  against  those  recovered  in  an  action  by  B.  and  C*  against  A.,  notwithstand- 
ing A.  has  a  separate  demand  against  C.    8  T.  R.  69* 

The  costs  of  one  judgment  may  be  set-off  against  the  debt  and  cost  of 
another.    2  Btk.  826. 

The  court  will  permit  the  costs  of  one  action  to  be  set-off  asainst  those  of 
another  (even  where  the  one  is  a  several,  the  other  a  iomt  action),  the  party 
applying  undertaking  to  satisfy  the  attomey*s  lien  for  his  bill  in  the  cause,  to 
the  costs  of  which  he  is  chargeable,  and  to  enter  a  remtitur  in  that  in  Which 
he  is  entitled  to  costs.    4  T.  R.  123.     2  H.  B.  441. 

Semble,  the  defeddant  cannot  set-off  the  debt  and  costs  against  a  judgiikent 
recovered  afi[ainst  the  plaintiff,  if  the  plaintiff  has  still  another  demand  against 
him.    8  T.  R.  69. 

It  seems  that  the  court  will  not  permit  one  judgment  to  be  set-off  agsunst 
another  on ,  motion,  unless  the  same  might  be  done  by  plea  in  an  aqtion 
thereon.     3  East,  149. 

The  court  will  not  allow  one  judgment  to  be  set-off  against  another,  on 
motion  where  the  interests  of  third  persons  have  intervened ;  not«  therefore, 
a  judgment  recovered  by  A.  from  B.  when  solvent,  against  one  recovered  from 
A.  by  the  assignees  of  B.  since  his  insolvency.     3  East,  149. 

The  defendant  may  SQt-off  a  judgment  recovered  from  the  plaintiff  affainsr 
the  demand  for  which  he  is  sumg,  and  the  costs  incurred,  though  the 
plaintiff  is  in  execution  on  the  judgment,  since  that  is  no  satisnctibn* 
J  Taunt.  426.     1  M.  «c  S.  696. 

Where 
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Wh^re  seirierB)  actions  were  brought  upop  two  policies  of  insurance*  under- 
written by  the  i^une  parties,  and  the  actions  on  each  were  respectively  eon* 
soiidatedy  after  which  the  plaintiff,  in  one  of  Uie  consolidated  causes,  became 
entiUed  to  costs^and  in  tiie  other  the  defendant^  the  court  directed  Uie  costs 
taxed,  and  allowed  to  the  defendant  to  be  set-off  asainst  those  taxed,  and 
allowed  to  the  plaintiff,  although  the  same  underwriter  was  not  a  defendant 
m  both  actions.     1  H.  Blk.  217. 

If  A.,  equitably  entitled  to  the  costs  of  a  nonsuit  in  an  action  bjrB.  lu^ainst 
C,  and  liable  to  pay  the  costs  of  a  nonsuit  in  an  action  by  himself  (A.) 
against  B. ;  the  costs  of  the  nonsiut  in  the  action  by  B.  against  C,  may 
he  set-off  against  the  costs  of  the  nonsuit  in  the  action  by  A.  against  B. 
1  H.  Bl.  657. 

Costs  taxed  upon  an  interlocutory  order  made  in  an  inferior  court  in  the 
course  of  a  suit  there,  may  be  set-off.     2  H.  Bl.  248. 

Where  the  plaintiff  sued  out  execution  against  the  defendant,  an  uncerti- 
ficated bankrupt,  notwithstanding  tiie  allowance  of  a  writ  of  error,  which 
execution  was  set  aside  on  the  ground  of  irr^;ularity,  with  costs,  the  court 
refused  to  permit  the  amount  of  those  costs  to  be  set-off  against  the  costs  of 
the  action.     1  N.  R.  311. 

Motion  to  set-off  costs  in  a  suit  in  C.  B.,  for  which  the  plaintiff  here 
(In  the  exchequer)  had  retained  the  defendant  as  the  attorney,  (though 
he  himself  was  not  the  party),  against  the  judgment  here,  was  grant^. 
1  Anst  271. 

The  court  will  not,  in  a  summary  way,  enable  a  prisoner  to  set-off  a  debt 
from  the  plaintiff,  against  the  execution  under  which  he  is  taken, 
6  Taunt.  176. 

A  plaintiff  will  not  be  allowed  to  pay  into  court  a  cross  demand  for  which 
the  defendant  is  suing  him,  to  go  in  reduction  of  the  damages  that  he  shall 
recover  from  the  defendant.     3  Taunt.  525. 

Where  a  debt  due  from  the  vender  to  the  vendee  is  to  be  taken  in  part 
payment,  it  need  not  be  set-off  in  an  action  for  the  price.     12  East,  1. 

The  court  cannot  apply  a  fine  estreated  in  payment  of  the  expencea  of 
prosecution.    2  Anst.  523. 

Two  parts  of  a  plea  of  a  set-o£^  are  as  two  counts  in  a  declaration* 
and  if  one  part  be  good,  a  general  demurrer  to  the  whole  is  bad.  2  Blk. 
910. 

There  is  no  compulsion  upon  a  defendant  to  make  a  set-off,  and  if  he 
pleases,  he  may  bring  a  cross  ^tion.     2  Smith,  €68.  '  4  Camb.  134. 

A  replication  to  a  plea  of  set-off,  comprising  two  debts— one  o^  record,  the 
other  a  simple  contract  debt,  protesting  that  the  plaintiff  owes  the  debt  of 
record,  that  he  is  not  indebted  modo  et  format  and  concluding  to  the  cotmtry, 
teems  bad.     1  East,  369. 

The  statute  of  limitations  may  be  replied  to  a  plea  of  set-off.    Str.  1271 . 

It  is  enacted  by  stat.  5  Geo.  2.  c.  30.  s.  28.  (an  act  to  prevent  the  commit- 
ing  of  frauds  by  bankrupts),  '*  that  where  it  shall  appear  to  the  oo^nmissioa- 
ers,  or  the  major  part  of  them,  that  there  hath  been  mutual  credit  given  by 
the  bankrupt  and  any  other  person,  or  mutual  debts  between  the  bankrupt 
and  any  other  person,  at  any  time  before  such  person  became  bankrupt,  the 
said  commissioners,  or  the  major  part  of  them,  or  the  assignees  of  such 
bankrupt's  estate,  shall  state  the  account  between  them,  and  one  debt  may 
be  set  against  another ;  and  what,  shall  appear  to  be  due  on  either  sid^ 
on  the  balance  of  such  account,  and  on  setting  such-  debts  against  one 
another,  and  no  more,  shall  ,be  claimed  or  paid  on  either  side  respec* 
tively. 

Mutual  credit,  ex  vi  ienrnm,  imports  unliquidated  damages,  as  contradis- 
tinguished from  mutual  debts ;  therefore,  unless  in  the  case  of  bankruptcy, 

unliquidated 
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unUqiddated  losfteft  on  poUcieft  of  ioaunuioe.  cMiiiot  he  9tUoK.  I  M.  &  S. 
494. 

And  debts  deemed  in  law  of  a  different  nutare  may  be  Bet  against  each 
other,  '*  unless  in  cases  where  either  of  the  said  debts  shall  accrue  by  reason 
of  a  penalty  contained  in  any  bond  or  specialty ;  and  in  all  cases  where  either 
the  oebt  for  which  the  action  hath  been  or  shall  be  brought,  or  the  debt  in- 
tended to  be  set  against  the  same  hath  accrued,  or  shall  accrue,  by  Reason  of 
any  such  penaltr,  nie  debt  intended  to  be  set<oif  shall  be  pleaded  in  bar,  in 
which  plea  shau  be  shewn  how  much  is  truly  and  justly  due  on  either  aide  ; 
and  in  case  the  plaintiff  shall  recover  in  any  such  action  or  suit,  iudgment 
shall  be  entered  for  no  more  than  shall  appear  to  be  truly  and  Justly  one  to 
the  plaintiff,  after  one  debt  being  set  against  the  other  as  aforesaid.*"  Stat. 
8  Geo.  2.  c.  24.  s.  5. 

Under  the  st.  8  G.  2^  no  d^t  on  bond  can  be  set-off,  unless  it  be  on  k 
bond  for  securing  the  payment  of  money.    Willes,  261. 

A  bail  bohd  cannot  be  set-off.    Willes,  261 . 

Nor  can  such  a  bond  (given  to  an  officer  of  the  paldce  court)  be  set-off 
under  the  st.  2  G.  2.  to  an  action  brought  against  tlut  officer  on  simple  con- 
tract.   Wittes,261. 

A  bail  bond  assigned  over  by  the  sheriff  to  the  party,  may  be  set  off  to  an 
action  brought  by  that  party.    Willes,  261 . 

In  pleading  a  set*K)ff  to  debt  on  bond,  or  in  setting  off  a  debt  due  on  bond,  the 
sum  averred  to  be  due  upon  the  bond  is  material,  and  therefore  traTcrsable  ; 
and  if  not  traversed,  is  admitted.    3  T.R.  65. 

A  materia!  and  definite  averment  is  not  rendered  immaterial  and  indefidite, 
by  being  laid  under  a  videlicet.  Therefore  since  in  a  set-off  to  debt  on 
bond,  it  is  necessary  under  stat.  8  Geo.  2.  c  24.  s.  5.,  to  set  forth  what 
it  really  due  on  the  bond,  the  sum  stated,  though  under  a  videlicet,  is 
traversable.     6  T.  R.  460. 

Debt  on  bond.  The  plea,  without  craving  oyer  of  the  bond,  and  stating 
what  was  Justly  due  thmon,  pleaded  a  set«off  to  the  supposed  promises  in 
declaration  mentioned ;  treating  the  action  ad  an  acdon  of  Assumpnf.  Held, 
that  the  plaintiff  might  treat  the  plea  as  a  nullity,  and  sign  Judgment. 
2  M.  &  S.  606. 

(2  H)  pieaDing  in  an  action  fov  a  oeceipt. 

As  to  the  original  and  declfiration  in  an  action  for  deceipt,  or  in 
an  action  upon  the  case  in  die  nature  of  deceipt,  vide  Action  upon  the 
Case  for  Deceipt,  (F  1,  &c.) 

To  this  action  the  defendant  generally  shall  plead  not  guilty.    Pal. 

895. 

And  lie  nmj  plead  not  guilty  to  an  action  for  deoeipi  in  levj^g 
«  ftne  in  C.  B.  of  land  in  anti^  demesne^idhefeby  it  becomes  frank- 
fee^  though  matter  of  record  is  mixt  with  mattcfr  of  fact.  R«  Tr.  10 
An.  in  C.  B. 

(2 1)  i^leaDing  in  trotter^ 

As  to  a  dedaratioii  in  trover^vide  Action  npon  the  Case  upon  lVo¥er^ 
(G  1,  &c.) 

The  defendant  can  plead  nothing  but  not  guilty,  or  a  release.  Vide 
ibidem* 

Not  guilty  imfra  sex  annos.    Lut«  99. 

(2K)  Pleading 
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(2  K)  i^eaDing  in  contfpfracp. 

(2  K)  In  conspiracy.  ^ 

As  to  the  original  and  dedaration  in  conspiracy,  or  action  upon 
the  case  in  the  nature  of  a  conspiracy,  vide  Action  upon  the  Case  for 
Conspiracy,  (C  l,&c.) 

To  this  action  the  defendant  shall  generally  plead  not  guilty. 

Antiendy  it  was  usual  for  the  derendants  to  pleftd  a  justification 
specially,  shewing  the  grounds  of  the  prosecution.  3  Bui.  284* 
2  Cro.  198. 

But  it  is  not  so  safe^  because  it  is  tantamount  to  the  general  issue. 
B-  that  such  special  matter  may  be  pleaded,  for  it  is  not  safe  to  send 
it  to  Lay  Gens.    20  H.  7. 11.  b.     R.  2  Cro.  131. 

(2  L)  ]^eaOf ni(  in  an  actfon  for  pefamation. 

(2  L  I'O  Declaration. 

As  to  declaration  in  scahdatum  magfuUum^  vide  Action  on  the  Case 
for  Defamation,  (B  3.) 

For  slander  of  tide,  vide  Action  on  the  Case  for  De&madon,  (C 
1,  &c.) 

As  to  a  declaradon  for  slander  against  a  common  person,  vide  Ac* 
tion  upon  the  Case  for  Defamation,  (O  1,  &c.) 

Although  the  publicatioa  of  a  libel  must  be  stated  in  a  declaratioa,  yet  it 
may  be  collected  from  the  whole  of  it,  and  needs  not  any  technical  words. 
2  Blk.  1037. 

The  use  of  the  words  *'of  and  eoncemingy**  in  an  action  or  indictment  tor- 
a  libel*  is  to  connect  the  narty  libelled  with  the  libellous  matter.     The 
innuendoes  being  mere  merely  explanatory,  cannot  do  this.     4M.  &  S.  109. 

A  declaration,  stating  that  the  defendant  published  of  the  plaintiff  a  false 
and  malicious  libel,  purporting  diereby  that  the  plaintiff's  beer  was  of  a  bad 
quality,  and  deficient  in  measure,  whereby  he  was  injured  in  his  credit  and 
buamess,  is  bad-    1  Mars.  522.    6  Taunt.  1 69. 

In  an  indictment  or  acdon  for  a  libel  published  in  a  foreign  languagei.  it . 
must  be  set  forth  in  the  original.    6  T.  K.  162. 

An  allegation  that  a  libel  was  printed  by  the  defendant's  authority,  imports . 
that  it  was  printed  by  a  third  person.     14  Bast,  1. 

(2  L  «•)  Plea.— Not  guilty. 

To  an  action  for  defamation  the  defendant  shall  plead  not  guilty. 
Lut.  1291. 

The  general  issue  is  proper  in  a  suit  for  defamation  of  tide,  where'  the  de« 
fence  iaa  claim  of  dde.    3  I^unt,  246. 

Or^  may  make  a  special  justification. 

The  defendant^shall  plead  not  guilty,  if  he  did  not  speak  the  words  * 
in  the  declaration. 

Or,  spoke  them  in  a  course  of  justice,  or  in  a  maniMgr  not  malfcious. ' 
2  Oro.  91.    Poph^  69. 

On 
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On  not  guilty  pleaded,  the  truth  of  the  words  shalt  not  be  allowed  to  be 
fftven  in  evidence,  in  mit^;;ation  of  damaseB ;  it  shall  be  pleaded,  that  plain* 
tiif  may  be  prepared  to  d^end  himself.  This  was  resolved  on  at  a  meeting 
of  all  the  judges.     Str.  1200. 

Where  the  words  amount  to  treason  or  felon  j,  defendant  cannot  on  general 
issue  prove  the  truth  in  mitigation.  Barnes^  196.  Pr.  R^.  383.  (Com. 
551.)    TVilles,  Ren.  20.  S.  C. 

So,  the  defenaant  may  plead  the  statute  of  limitations. 

Within  age.  Cent,  if  he  was  seventeen.     Noy,  129. 

So,  he  may  plead  that  the  plaintiff  did  not  take  the  oath  mentioDed 

in  the  declaration.     Semb.  Cro.  El.  169. 

♦ 

(2  L  3.)  In  justification. — When  allowed. 

But  if  the  defendant  can  justify  the  truth  of  the  words^  he  shall. 
not  plead  not  guilty,  but  must  plead  a  special  justification :  but  this ' 
admits  the  words,  and  aids  uncertainty  in  alleging  them.     Jon.  307. 

And  there  may  be  an  implied  justification  of  a  libel  or  of  slander  from  the 
occauon»  (as  if  read  in  a  judicid  proceeding,)  as  well  as  on  account  of  the 
iftuUect     IT.  R.  110. 

§o,  if  he  can  confess  the  words,  and  by  special  matter  shew  them 
not  actionable,  he  shall  not  be  put  to  the  general  issue.  4  Co.  14*  a. 
Poph.  67. 

And  therefor^  if  the  words  were  spoken  in  another  sens^  the  de- 
fendant may  plead  it  specially.     R.  4  Cro.  14.  a. 

So,  if  qK>ken  in  a  court  of  justice  as  counsel.     R.  2  Cro.  90. 

The  defendant  may  justify  words  in  scandalum  magnatum^  as  well , 
as  in  an  action  by.  a  common  person.     R.  4  Co.  15,  14.     Kelw.  26. 
R.  Poph.  66. 

But  it  ?s  no  justification  for  the  speaking,  that  there  was  a  conunon 
fame  that  the  plaintiff  was  guilty.     Dan.  163. 

That  he  was  a  bankrupt^  without  averment  that  he  continued  to. 
R.  2  Cro.  579. 

(2  L  4.)  Replication  to  it. 

To  the  justification,  the  plaintiff  by  repfication  shall  say  generally 
de  inftoid  sud  proprtd^&c.     1  Sand.  244. 

Or,  he  may  say,  that  after  the  crime  of  which  he  was  accused, 
and  before  speaking,  he  was  pardoned.  Dan.  163.  R.  Mod.  863. 
872. 

(2  L  5.)  How  justification  shall  be  pleaded. 

The  justification  is  not  good,  if  the  defendant  does  not  confess  the 
speaking  of  the  words  alleged ;  as,  if  the  declaration  is  for  saying  }rou 
stole  my  cloth  and  half  a  yard  of  velvet ;  justification,  that  the  plain- 
tiff being  a  tailor,  had  velvet  delivered  him  to  make  a  coat,  which  he 
made  too  little,  ratione  ctgus  he  said,  you  stole  part  of  my  velvet,  is 
not  good ;  for  it  does  not  confess  any  words ;  though  it  traverses  the 
words  alleged.     R.  Cro.  EI.  239. 

So,  if  the  declaration  alleges  an  accusation  of  returning  on  a  com- 
mission 
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lai^ion  the  examination  of  divers  not  sworn^  it  is  no  justification  that 
lieTeturned  one.    R.  Cro.  El.  623. 

If  the  declaration  be  for  saying,  yon  are  a  thief,  and  stole  20/.,  it 
is  no  justification  that  he  stole  a  nen.     R.  2  Cro.  676. 

If  the  justification  be  upon  a  presentment  at  a  leet,  he  must  shew 
die  matter  to  be  within  the  jurisaiction.     R«  Cro.  EU.  492. 

And  that  the  plainti£P  knew  the  presentment  false.  R.  Cro.  EL 
492. 

So,  the  justification  is  not  good,  if  the  words  with  the  cLrcum- 
stances  by  which  he  justifies  are  actionable.     R.  1  Brownl.  5« 

If  the  defendant  says  that  the  plaintifi^  was  found  guilty  of  peijury 
by  verdict,  &c.  if  he  does  not  shew  judgment  thereon.  R. 
1  Brownl.  11. 

Where  the  slander  of  pofessional  character,  is  a  charee  of  general  mis- 
conduct, a  plea  in  Justification  must  specify  the  particular  mstanoes.  1  TkunC 
543. 

In  Justifying,  in  an  action  for  decimation  of  title,  under  the  authority  of 
adventurers,  the  plea  must  state  their  names  and  relation  to  the  property. 
JM.&S.304. 

A  justificauon  to  a  charge^ of  swindling,  must  specify  the  particular  acts  of 
fraud  upon  which  the  defendant  founds  his  accusation,  that  the  plaintiff  may 
know  what  he  will  be  called  upon  to  disprove,  otherwise  he  must  come  to 
trialprepared  to  justify  the  whole  life.     1  T.  R.  748. 

Wnere  the  plamtiff  declared  against  the  defendant  for  publishing  a  libel, 
in  an  account  of  a  trial,  imputing  to  him  the  crime  of  peijury  and  Judicial 
delinquency,  in  his  character  of  clerk  of  the  court  of  requests  at  Liverpool, 
and  the  defendant  endeavoured  to  Justify  "  as  to  such  parts  of  the  supposed 
libel  as  purport  to  contain  an  account  of  statement  of  the  trial  of  the  plaintiff 
for  an  assault,  &c.  and  of  the  fieicts,  circumstances,  and  statements  which  oc- 
curred,** held  too  general  and  indefinite.    3  Smith,  491. 

Justification  of  a  libel,  that  there  was  reason  for  tbinking  the  imputation 
was  true  from  what  had  been  said,  held  bad  on  special  demurrer,  for',  not 
stating  what  had  been  said,  and  by  whom.     \  Price,  76.  j^' 

A  straneer  who  Justifies  a  publication  defamatory  of  another's  title,  under 
the  party  claiming  tide,  must  shew  that  it  was  made  by  his  authority.  1  14« 
&  8.  304. 

(8  L  6.y  What  shall  be  a  good  justification. 

If  the  words  accuse  of  felony,  the  defendant  in  justification  may 
ms^miodjuraiusfuit^^c.     ]  Sand.  243»  4. 

If  of  peijury,  that  the  defendant  was  perjured  in  his  answer  in 
chancery.     Clift.  103. 

Or,  when  he  was  a  witness  at  nisi  prim  or  sessions  of  the  peace. 

Or,  when  examined  upon  interrogatories  in  chancery. 

That  he  falsely  swore  a  debt  upon  a  foreign  attachment.  R.  BendL 
pL  216.     1  And.  12. 

That  being  sheriff,  he  sold  the  office  of  under-sheriff  contrary  to 
his  oath.    Bro.  R.  97. 

That  being  upon  a  jury  in  a  leet,  the  plaintiff  revealed  secrets  con- 
trary to  his  oath.     Bro.  V.  M.  119« 

So,  if  there  is  a  general  pardon,  a  justification  for  words,  which 
accuse  of  treason,  will  be  good,  if  the  plaintiff  does  not  plead  it^  for 
lie  may  be  within  the  exceptions.    R.  Ray.  23. 

Vd.  VL  Z  So, 


338  PLEADER. 

So,  if  the  defendaiit  justifies,  and  a  verdict  be  tbereoD  fiMmd  fcr 
the  plaintifl^  he  flfaall  not  hare  judgment,  if  the  words  are  not  action- 
able. '  R.  2  Lev.  51. 

(2L7.)  What  not. 

But  the  defendant  to  an  action  for  defiunation  cannot  plead  that 
the  plaintifiTnonyia/  damnificatus  modo  el  forma.     R.  Dy.  26.  b. 

So^  it  is  no  plea  that  the  plaintiff  w|w  not  of  good  fame  jM^omf. 
Dan.  172. 

That  there  was  a  common  fiune  that  the  plaintiff  was  guilt]r. 

In  an  action  for  a  libeU  the  defendant  under  the  geneial  issue  may  prore> 
in  mitigation  of  damages,  that  the  plaintifif  was  generally  suspected  to  be 
guilty  of  the  crime  thereb]|r  imputed  to  him.  1  M.  Si  S.  284.  Secat,  where 
he  has  pleaded  in  |usti6cation  that  the  chaise  is  true.    Id.  286. 

What  is  a  malicious  publication,  it  is  for  ttie  Jury  to  determine.  2  Smith,  3. 

It  is  no  justification  to  plead  that  such  a  one  told  the  slander  to  the  defen- 
dant.   7TR.  17. 

But  if  the  perKin  repeating  the  shmder  at  the  same  time  mention  the  name 
of  the  person  from  whom  he  heard  it,  that  may  be  pleaded  in  justification 
Xo  an  action  brought  against  the  former.    Ibid. 

<s  M)  pieahing  in  an  action  for  a  Diietturbance. 

As  to  Ae  declaration  and  pleas  in  an  action  on  the  case  for  dis- 
turbance, vide  Action  on  the  Case  for  a  Disturbance,  (B  1,  2.) 

(2  N)  Ipleaoing  in  an  action  for  a  nuiietance. 

As  to  the  declaration  in  an  action  on  Che  case  icn  a  nuisance,  and 
pleas  thereto,  vide  Action  on  the  Gise  for  a  Nuisance^  (£  1,  2.) 

As  to  proceedings  in  a  quodpermiitatf  vide  Action  on  the  Case  for 
•a  Nuisance,  (D — £,  8ec.) 

(2  O)  ]pIeaDf ng  in  «n  action  for  a  miiBtfeatfance. 

The  declaration  in  an  action  for  misfeasance  in  an  officer  must 
shew,  that  the  defendant  was  an  officer,  that  it,  was  his  duty  to  do^ 
.iand  that  he  acted  contrary  to  his  duty. 

As,  if  it  be  for  a  felse  return  of  a  writ  for  an  election  to  parliameni, 
he  must  shew  that  such  writ  issued  and  was  delivered  to  the  defen- 
dant, being  sheriff,  who  proceeded  to  the  election  secundum  evigeni. 
irevisj  and  that  the  piaintiff^iV  debito  modo  eleet.^  but  the  defendant 
returned  another  elected.     (Com.  132.     1  Ld.  Raym.  904.) 

But,  if  the  declaration  ^hews  the  misfeasance,  it  is  su&denU  thoiLzh 
St  omits  several  circumsti^ces  not  material :  as,  if  the  action  be  for 
tearing  the  seal  from  a  deed,  whereby  an  annuity  or  rent  was  granted, 
tliQUgn  it  does  not  say  that  it  ^as  the  seal  of  the  grantor,  or  what  seal, 
or  tibtat  thereby  he  lost  his  annuity,  or  the  deed  was  void,  or  whether 
it  was  an  annuity  or  Tent  charge.     R.  2  Cro.  255. 

In  actions  for  malicious  prosecutions  or  arrest,  it  must  be  shewn  that  the 


Pkading  in  an  action  Jbr  negligence.  339 

original  suit  b  terminated,  otherwise  there  might  be  two  contradictory  yerdicts. 
Doogl.  215.  The  rule  holds  in  a  malicious  commitment  under  the  warrlmt 
of  a  mai^iHtrate,  upon  a  charge  of  felotiy,  since  that  is  bi|t  a  preparatory  step 
in  order  to  trial.     2  T.  R.  225. 

In  an  action  for  a  malicious  prosecution,  by  a  commitment  under  a  magi* 
8trate*s  warrant  upon  a  charge  of  felony,  the  averment  that  the  plaintiff  was 
discharged  from  his  imprisonment,  without  disclosing  upon  what  grounds, 
does  not  sufficiently  shew  that  the  prosecution  is  at  an  end,  since  he  mitfht 
Lave  been  discharged,  and  the  prosecution  still  be  carried  on.  To  say  that 
he  was  acquitted  is  sufficient,  since  that  means  by  the  verdict  of  a  jury. 
2T.R.225.  ... 

In  case  for  a  malicious  arrest  in  an  inferior  court  that  had  no  Jurisdiction, 
an  ai^rment  that  defendant  knew  that  the  court  had  no  Jurisdiction,  seems 
unnecessary.     2  Wils.  302. 

In  case  for  a  Analicious  prosecution  for  felony,  a  copy  of  the  record  and 
•eottittal  must  be  proved  ;  mcks,  if  only  for  a  misdemeanour.     1  Blk.  358. 

In  an  action  for  a  malicious  prosecution  for  felony,  the  original  record,  or 
a  copy,  must  be  admitted  in  evidence,  however  obtained ;  though,  if  surrep- 
titiously, proceedings  will  be  stayed.     14  East,  302. 

In  case  for  malicious  prosecution,  the  plaintiff  must  prove  malice,  eiprest 
•r  implied,  and  the  want  of  probable  cause.     4  Burr.  1971. 

From  the  want  of  probable  cause,  malice  may  be,  and  usually  is,  implied. 
1  T.  R.  545. 

Proof  of  an  acquittal,  from  want  of  prosecution,  is  not  presumptive  proof 
of  malice  in  an  action  for  a  malicious  prosecution.     9  East,  361. 

A  nonproi  affords  no  inference  of  malice.    4  Taunt,  7. 

An  action  for  nudicious  prosecution  in  indicting  the  plaintiff  for  an  assault 
voA  battery,  where  the  bill  has  not  been  found,  cannot  be  supported  without 
evidence  of  express  malice,  as  well  as  of  the  want  of  probable  cause.  1  Mars. 
12.    5  Taunt.  187. 

Tlie  essential  ground  of  an  action  for  malicious  prosecution  is,  that  a  1^1 
prosecution  was  carried  on  without  a  probable  cause.  Every  other  allegation 
aMiy  be  impfied  from  this ;  but  this  must  be  substantially  and  eq>ressly 
proved,  and  cannot  be  implied.     1  T.  R.  544,  545.  784. 

To  an  action  upon  the  case  for  a  misfeasance  the  defendant  shall 
plesd  not  guilty.     Cro.  EL  569.        ^ 
«   Or,  not  guilty  ififira  sex  annos.    Lut.  99. 

(2  P)  J^IeaHing  in  an  action  for  negligence. 

(2P  I.)  In  his  office,  &c 

In  an  action  against  a  sheriflPy  &c.  for  an  escape,  the  plaintifF  must 
ahew  a  judgment  against  him  who  escaped.     R.  1  Lev.  191. 

And  ou^t  to  say  directly  that  he  recovered,  and  not  ptod  cum  re^ 
euperasset.     Semb.  1  Sid.  306. 

If  an  £scape  be  out  of  the  counter  upon  a  plaint  before  one 
aheriff  of  London,  the  action  shall  be  against  the  two  sherifis.  R. 
Garth.  145. 

But,  in  an  action  for  an  escape,  the  plaintiff  need  not  shew  how 
the  debt  in  the  original  action  became  due.  Lut.  110.  Vide  ante, 
(E  18.) 

Nor  the  original,  and  all  the  proceedings  thereon;  for  it  is  sufficient 
^  begm  quod  cum  recuperatiei^  &c    R,  Cro.  £!•  877. 

Z  2  Nor 
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Nor  shew  the  original,  &c  though  the  escape  was  of  one  oathwed 
by  mesne  process ;  for  it  b  suflScient  to  say,  quod  cum  implaciiasset^  &c* 
Lutlll. 

Nor  shew  that  he  did  not  find  bail,  though  the  precept  in  the 
counter  be  nisi  interim  inveniat  manucaptores  ;  for  it  will  come  from 
the  other  side,  if  he  found  them*     R.  Sbo.  162.    2  Bos.  &  Pul.  561. 

Nor  say  that  the  debt  was  not  satined;  for  it  shall  not  be  supposed. 
R.  1  Rol.  47. 

To  this  the  defendant  shall  generally  plead  not  guilty. 

But  if  the  action  be  for  not  returning  a  writ,  &c«  the  defendant 
may  plead  quod  pertinuii  ad  alium. 

So,  in  an  action  for  an  escape,  the  defendant  may  plead  non  per^ 
snisit  ire  ad  largum.     5  Co.  89.  a.     10  Ed.  4.  10.  b. 

Or,  nul  tiel  record*     R.  Hob.  209. 

So,  quod  non  arrestavit.     Ash.  Ent  14. 

Qtiod  recenter  insecutus /uii.    3  Co.  52.    Vide  Ent.  195.  198. 

And  a  voluntary  return  of  a  prisoner,  after  an  escape,  before  action  brc^i^t, 
is  equal  to  a  retaking  on  a  fresh  pursuit.     2  T.  R.  126. 

And  by  the  stat.  8  &  9  W.  3.  27.  it  shall  not  be  allowed  in  eri- 
dencey  without  plea. 

.    By  the  same  statute,  plea  of  fresh  suit  shall  not  be  allowed  without 
an  affidavit  that  the  escape  was  without  consent 

That  he  was  rescued  after  an  arrest  upon  mesne  process.  Lnt.  130. 
R.  3.  Lev.  46.  R.  2  Lev.  144.  R.  2  Cro.  419.  R.  cont  Croi  El.  868. 
R.  ace  16  Ed.  4.  3.     Vide  infra. 

A  rescous  may  be  pleaded^  without  saying  that  he  returned  the  res- 
cous.     R.  S  Lev.  46.     2  Lev.  144. 

Under  a  count  for  a  voluntary  escape,  the  plaintiff  may  give  evidence  of  a 
nefflig^t  escape.    2  T.  R.  126. 

If  an  action  be  for  a  voluntary  escape,  he  may  take  by  protesta- 
tion, that  it  was  not  voluntary,  and  plead  recent,  insecui.  R.  1  Vent. 
^17. 

There  is  no  need  to  traverse  that  the  escape  was  voluntaty.  R. 
Latch,  201.     [2  T.  R.  126.] 

But  the  defendant  cannot  say  that  the  party  afterwards  appeared  at 
the  return  of  the  writ.     Lut.  72,  73. 

So,  the  defendant  cannot  plead  a  rescous  to  an  escape  upon  a  judi- 
cial process.     R.  3  Lev.  46.    R.  Mo.  852. 

Nor,  upon  mesne  process.     Mo.  852.     Vide  supra. 

Though  the  arrest  be  upon  a  latitaU  whereon  the  cause  of  action 
does  not  appear.     Mo.  852. 

But  he  shall  not  plead,  in  an  action  for  not  keeping  a  ferry  where 
he  ought,  that  he  erected  a  bridge  there.  Semb.  1  oal.  12.  Vide 
post,  (2  S  2.) 

(2  P  2.)  In  keeping  a  dog,  &c. 

▲  declaration  for  a  n^lect  in  keeping  his  dog,  horse,  cattle^  &c. 
must  say  that  the  defendant  was  sciens  of  the  mischievous  quality* 
Vide  Action  dn  the  Case  for  Negligence^  (A  5.) 

So,  if  scierii^  qr  scienter  is  omittedi  it  will  be  bad  after  verdkt. 
R.  Sal.  662. 

5  (2  R)  Pleading 
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Bat,  quod  habuit  suem  ad  mordendum  animalia  constiet.  will  be 
wdtt  after  verdict ;  for.  it  shall  be  intended  to  have  been  proved  that 
they  were  animals  of  which  the  defendant  hod  notice  and  the  biting 
of  which  was  a  damage  and  loss  to  the  plaintiff.     R.  Sal.  662. 

To  such  action  the  defendant  shall  plead  not  guilty, 

Or,  that  the  do^  made  an  assault  upon  his  dog. 

So,  to  every  action  on  the  case  for  misfeasance  or  non-feasance,  the 
defendant  shall  plead  not  guilty. 

But  in  action  on  the  case  for  non-feasance,  it  was  resolved,  that  the 
defendant  shall  not  plead  not  guilty,  though  in  an  action  for  misfea- 
sance he  may ;  for  not  guilty  to  non  feasance  are  two  negatives,  which 
do  not  make  an  issue.     Cro.  £1.  569. 

But,  it  is  no  plea  that  he  made  the  thing  more  beneficial  for  the 
plaintiiF;  for  this  being  a  voluntary  act,  it  does  not  excuse  him  for 
the  n^lect  of  his  duty :  as,  in  an  action  upon  the  case  for  not  keep* 
ing  a  ferry,  it  is  no  plea,  that  he  erected  a  bridge,  which  was  more 
commodious.     R.  Sho.  257. 

(S  P  3.)  In  keeping  fire, 

A  declaration  in  an  action^  founded  on  the  custom  of  the  realm,, 
for  not  taking  care  of  his  fire,  must  shew  the  custom  of  the  realm^ 
and  the  damage  by  the  defendimt's  neglect.  Ash.  Ent.  23. 56.  Vide 
Action  upon  Uie  Case,  (B  2,  3.) — ^For  N^igence,  (A  6.) 

And,  therefore,  if  it  enlarges  to  foreign  matter,  it  is  bad.    Lut.  00.^ 

But^  it  need  not  say,  time  whereof,  &c.  for  secundum  legem  et  con» 
suetudinem  regniy  is  sufficient*  R.  2  H.  4.  18.  b.  Vide  Action  on  the 
Case  for  N^ligence^  (A  6.) 

And  it  is  sufficient,  if  it  says,  ne  dampnum  alicui  eveniaif  though  it 
is  not,  alicui  vidno,    2  H.  4.  18.     R.  3  Lev.  359. 

So,  if  it  saysj  ignem  suam^  though  he  has  no  property  in  the  fire*. 
2  H.  4.  18.  a. 

To  this  action  the  defendant  may  plead  not  guilty. 

So,  he  may  plead  quod  tgnotus  combussit  messuagium  per  quod,  add^ 
traverse  the  n^lect  in  keeping  his  fire.     1  Bro.  Ent.  29. 

By  the  st.  6  An.  31.,  if  an  action  be  brought  against  any,  in 
whose  house  or  chamber  any  fire  accidentally  began,  or  for  any 
thing  done  by  virtue  of  that  act :  the  defendant  may  plead  the 
ffeneral  issue,  and  give  in  evidence  the  said  act ;  and  if  the  plaintiff 
be  nonsuit,  discontinue,  or  have  a  verdict  against  him,  he  shiill  pay 
treble  costs. 

(2  Q)  jpieaUfng  in  an  action  againiett  a  common 

inn&eeper. 

As  to  the  declaration  against  a  common  innkeeper  for  the  negligent 
keeping  of  the  goods  of  hu  guest,  vide  Action  upon  the  Case  for  Neg- 
ligence,  (B  1.) 

To  this  action  the  defendant  shall  plead,  not  guilty. 

Though  he  has  matter  of  excuse ;  as,  that  his  inn  was  full,  &c. 

1  And.  29.  . 

Z  3  (2  B)  Heading 
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(2  R)  ^leaning  in  an  action  against  a  common 

carrier. 


As  to  tbe  declaration  in  an  action  against  a  conmion  canier  and 
pleas  thereto,  vide  Action  on  the  Case  for  Negligenoe.  (C  S,  S.) 

(2  S)  iproceeDing  in  actionjef  upon  0et)eral  ^tatutev. 

When  an  action  lies  npon  a  statute  or  not,  vide  Action  opon  Statute 
(A  I.— B). 

How  it  shall  be  sued  by  qui  tarn,  &c.  or  the  party  grieved,  vide 
Action  upon  Statute  (E — F). 

When  the  statute  shall  be  recited  or  not,  and  how,  vide  Aotfon  up» 
on  Statute  (G— H— I). 

(2  S  1.)   Upon  the  statute  of  Winton  IS  Ed  1.   of  hue 

and  cry. 

If  an  action  be  commenced  upon  the  statute  of  hue  and  cry,  IS  Ed.  1. 
Ae  plaintiff  must  take  out  his  original.    Vide  Hundred,  (C  1.  &c) 

And  the  suit  in  B.  R.^  as  well  as  in  C.  B.,  must  be  commenced  by 
original ;  for  tbe  inhabitants  of  a  hundred  cannot  be  in  the  custody  of 
the  marshal.     R.  3  Keb.  126.     Vide  2  Sand.  375.     4  Mod.  296. 

And  the  original  usually  recites  tbe  statute.  Th.  Br.  141.  1  Bro. 
Ent.  99.     S  Sand.  374.    4  Mod.  296. 

The  original  shall  be  tested  for^  days  (in  Leonard  it  is  by  mistake 
'said,  half  a  year)  after  the  robbery,  otherwise  it  is  error.  R.  2  Leo. 
12.    Vide  post,  (2  6  4.) 

Because  the  hundred  b  not  liable*  if  the  robber  be  taken  within  40  dajs 
after  the  robbery  was  committed.    Doug.  704. 

And  within  a  year  after  the  robbery.     R.  1  BrownL  156. 

And  the  day  on  which  the  robbery  was  committed  is  to  be  included  in  the 
year.    Dous.  465. 

But,  if  the  day  of  the  robbery  be  mistake  it  may  be  amended. 
R.  1  Brownl.  156. 

If  several  are  robbed  together,  they  cannot  join  in  an  action  against 
the  hundred,  except  where  they  are  joint  owners  of  the  m<Hiey 
stolen.     R.  Dy.  370.  a.    2  Leo.  12. 

It  is  amendablej  not  being  a  penal  action.    Andr.  ]  15. 

(9  S  2.)  Declaration  must  be  against  the  inhabitants  of  the 

hundred  generally. 

The  declaration  must  be  against  the  inhabitants  of  the  hundred 
generally. 

For,  if  it  is  against  any  by  name,  and  all  are  not  namedj  it  is  bad. 
R.  2  Keb.  126.    Adm.  cont.  Bend.  pi.  157* 

Declaration  need  not  recite  the  original  at  large.  Per  Rule^  1654* 
Mills,  26.  . 

Declaration  need  not  recite  more  of  the  statute  t^an  is  portinent  to 
the  action.     R.  2  Vent.  215.    Vide  Action  upon  the  Statute  (I). 

And 
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And  therefore  may  omit  the  part  of  the  act  conceminir  the  bumimr 
Ofhouses.    2  Vent.  815. 

f 

(2  S  3.)  Reciting  the  statute. 

And  if  it  recites  the  sense,  though  not  the  exact  words  of  the  sta- 
tHte,  it  is  sufficient.     Vide  Action  upon  Statute  (I). 

Asi  if  it  i%  quod  respond*  pro  maMactoribus^  where  the  statute  says 
pro  corporUm  makfactorum.     R.  2  Vent.  215. 

CS  S  4.)  Must  shew  the  time  of  the  robbery. 

The.  declaration  must  shew  the  time  when  the  robbery  was  com* 
mittedy  whereby  it  may  appear  that  the  action  was  commenced  after 
forty  day^  since  the  robbery.     R.  2  Leo.  12. 

And  the  forty  days  for  taking  the  thieves  are  limited  by  the  statute 
of  Wint6n,  (for  the  28  £d.  3.  11.  is  only  a  confirmation  thereof,) 
and  therefore  they  who  say  that  half  a  year  was  allowed  by  the  statute 
of  Winton,  are  mistaken.    R.  3  Lev.  320. 

(2  S  5.)  And  that  it  was  within  the  hundred,  &c. 

So^  the  declaration  must  shew  the  robbery  to  be  within  the  hun* 
dred,  and  upon  the  highway. 

But  though  the  parish  be  mistaken,  if  it  be  within  the  hundred,  it 
IS  sufficient.     R.  2  Leo.  175.    Ow.  7. 

And  if  the  parish  be  not  alleged  within  the  hundred,  it  is  good 
after  a  verdict.     R.  3  Mod.  258. 

80,  if  it  does  not  appear  that  the  robbery  was  in  the  highway,  it . 
shall  be  aided  after  veraict.     R.  3  Mod.  258.    Sho.  60.    R.  1  Mod. 
221.     Carth.  71.     Vide  Hundred,  (C  2— 4.) 

So,  if  it  does  not  appear  thlit  the  robbery  was  by  day-light.  R. 
3  Mod.  258.     Carth.  71. 

(2  S  6.)  Must  allege  oath  before  a  justice  of  peace. 

So^'  the  declaration  must  allege  that  he  made  oath  before  a  justice 
of  peace,  pursuant  to  the  st.  27  £1.  13.  that  he  did  not  know  the 
robbers.  Cont.  for  the  declaration  need  not  shew  it.  Sal.  614. 
Vide  Hundred,  (C  4.) 

It  is  not  necessary  to  aver  that  the  Justice  was  such  at  the  time.    And.  115. 

If  die  robbery  was  by  four,  oath,  that  he  did  not  know  them,  i» 
not  sufficient,  without  saying  nee  eonm  aUquem.  Per  three  J.  Noy, 
21.    Dub.  S  Lev.  328.     12  Co.  62. 

r 

(2S7.)  And  notice.   ^ 

So,  the  declaration  must  all^  that  the  plaintiflPgave  notice  of  the 

robbeiy. 
It  is  not  necessary  to  aver  that  the  high-constable  was  the  only  one,,  nor 

that  he  was  such  at  the  time.    Aodr.  115.  ^    «.     %    *    « 

Z  4  (2S8.)  And 
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(2  S  8.^  And  property  of  the  goods. 

S0|  the  declaration  must  allege  that  the  plaintiff  has  the  propefiy 
of  the  goods  stolen. 

If  a  «ervant  be  robbed  of  hb  master^s  money,  he  may  dedare  de 
pecun,  ipsius  querent,  propr.     R.  4  Mod.  SOS.     R.  2  Leo.  82. 

And  if  the  plaintiff  declares  de  pecun.  in  custodia  ipsius  querent, 
without  saying  de  pecun.  querent,  propr.  it  is  bad.     R.  2  Sand.  379. 

But  where  the  plaintiff  declares  that  he  was  robbed  dg  bonis  ipnus 
querent,  propriiss  and  of  other  goods  in  custodia  querent,  on  demurrer 
to  the  whole  declaration,  the  plaintiff  shall  have  judgment  for  aa 
nuich  as  is  well  alleged,  and  shall  be  barred  only  for  the  residue. 
R.  2  Sand.  379.    Vide  ante»  (C  32.) 

(S  S  90  And  particulars  of  them* 

So,  the  plaintiff  must  name  the  goods  stolen  in  his  declaration  par* 
ticularly ;  for  it  is  not  sufficient  to  say,  quod  diversa  bona  ceperuni^ 
R.  2  Sand.  379.     Vide  ante,  (C  21.) 

But  he  need  not  in  the  writ,  if  he  particularise  them  in  his  deda* 
ration.     2  Sand.  379. 

And,  as  much  certainty  as  in  trofser^  &c.  is  sufficient.  2  Sand. 
263. 

(S  S  10.)  Must  conclude  contrc^formam  statuti. 

The  declaration  must  conclude  contra  formam  statuti,  for  contra 
farmam  staiutorum  is  bad,  the  action  being  founded  upon  the  st. 
Wint.  13  Ed.  1.  only,  and  not  on  the  st.  27  El.  R.  Tel.  116.  Eg. 
1  Vent.  235.  Vide    Indictment,  (G  5,  6.) 

But  contra  formam  statuti,  without  more,  is  sufficient ;  for  it  shall 
be  intended  the  st.  of  Winton.  R.  Yel.  116.  Noy,  125.  2  Cro. 
187.     And.  115. 

(2S11.)  Plea. 

To  an  action  against  an  hundred  the  defendants  may  anffiar  judg- 
ment by  confession,  or  non  sum  infbrmatus. 

Or,  the  defendants  may  plead,  not  guilty.  Vide  Ent.  211.  1  And. 
158. 

So,  they  may  plead,  that  the  plamtiffdid  not  make  hue  and  cry  to 
give  notice  of  the  robbery.     Co.  Ent.  350.  a.     Bend.  pi.  157. 

But  Semb.  cont.  for  the  plaintijflT  need  not  make  hue  and  ciy,  bot 
by  the  st.  27  El.  1 3.  he  ought  to  give  notice  to  the  next  yill^  cnr  bamleft, 
and  this  shall  be  proved  on  not  guilty.   Vide  Hundred,  (C.  2.  4.) 

So,  they  may  plead  that  they  took  one  of  the  robbers  on  fresh  suit. 
1  Vent.  118.     Vide  Hundred,  (C  4.) 

But  it  is  no  plea  for  the  hundred,  that  they  made  fresh  snil^  ff  they 
did  not  take  any  of  the  robbers.    R.  Dy,  370.  a. 

(S  S  IS.)  Vtnire 
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(2  S  12.)  Venire  facias.  , 

If  the  defendants  plead,  after  issiie^  a  venire  facias  shall  be  awarded 
to  the  next  hundred.     Thes.  Br.  144. 

(2  S  IS.)  Judgment 

As  to  judgment  against  the  hundred,  vide  Hundred,  (C  5.) 
If  there  t^  judgment  for  the  hundred,  the  inhabitants  of  the  hun- 
dred may  sue  for  costs  by  debt  or  xire  facias  on  the  judgment ;  for, 
though  no  corporation,  they  may  have  an  action  quoad  hoc.    R.  F.  g. 

296. 

Or,  if  die  pUintiff  be  in  execution  for  the  costs,  and  escapes,  they 
may  have  an  action  against  the  sherifFfor  the  escape.     Ibid. 

If  the  record  is  said  to  be  taken  before  the  secondary  to  the  chief  derk,  it 
is  well ;  and  the  court  will  take  notice  without  averment,  that  he  was  then 

officer.    Andr.  115. 

» 

(2  S  14.)    Upon  the  statute  2  (or  2  &  S)    £d.  6.  13. 

for  tithes. — By  whom  it  lies. 

^  *  Action  of  debt  lies  on  the  st.  d  (or  2  &  S)  Ed.  6.  18.  for  the  treble 
value  for  not  setting  out  his  predial  tithes.  2  Inst.  650.  612.  R, 
Cro.  El.  608.  618.  681.     R.  Mo.  710. 

The  party  entided  to  the  tithe,  when  served,  must  sue  for  the  treble  value* 
'  1  B.  &  P.  458. 

But  it  must  be  by  the  party  alone,  and  not  by  qui  tam^  ftc.  R. 
Mo.  911.     Cro.  El.  621.     Semb.  Sav.  63. 

And  may  be  by  the  rector,  or  by  the  former  of  the  rectory.  R« 
2  Cro.  70.    Mo.  915. 

And  may  be  by  an  executor  for  not  setting  out  tithes  in  Us  testa- 
tor's time. 

So,  it  lies  bv  the  husband  alcxie^  seised  in  right  of  his  w^  for 
tithes  arising  after  his  marriage.     Cont.  Noy,  136. 

Or;  husband  and  wife  may  join.     R.  Noy,  186.    Adm.  Mo.  912. 

So,  it  lies  by  a  former  of  two  parts  of  a  rectory  by  one  title,  and  oF 
the  third  part  by  another  title ;  for  he  declares  as  fanner,  and  need, 
not  mention  the  title.^  R.  Yel.  68.  Mo.  915.  2  Cro.  68.  1  Brownl. 
86.     Noy,  8. 

So,  by  two  formers  of  the  same  rectory.    2  Cro.  70.     Mo.  915. 

But  two,  who  claim  by  several  titles,  cannot  join  in  debt  upon 
statute.     R.  Yd.  68.     1  Brownl.  86. 

As,  if  one  claim  two  parts,  and  the  other  the  third  part  of  the 
same  rectory*    R  Yel.  68.  ^ 

Evidence  that  the  parishioners  have  treated  with  the  proprietor  for  a  com- 
position*  is  not  alone  sufficient  to  establish  his  possession  of  the  tithes  in  an 
action  on  this' statute.     1  B.  &  P.  458. 

Qiuere.  Whether,  if  one  only  of  two  joint*tenants  execute  an  assignment 
of  a  lease  of  tithes,  the  person  claiming  under  that  lease  can  support  an 
action  for  not  setting  them  oat  ?    Ibid. 

(2  815.)  Against 
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(2  S  15. )  Against  whom. 

Debt  lies  on  the  st.  S  (or  2  &  S)  Ed.  6.  IS.  agBinst  two  jcAa^ 
.  tenants,  who  occupy  together.     R.  IJat.  121. 

Or,  against  one  joint-tenant,  or  tenant  in  common  only,  if  he 
occupies  the  whole.    Ibid. 

But  it  does  not  lie  against  several  tenants  for  th^  several  tithes. 
R.  Yel.  63. 

(2  S  16.)  Declaration. 

The  plaintiff'  in  his  declaration  need  not  recite  die  statute.  Per 
Rul.  1654,  Mills,  27.     Per  Holt,  Sho.  837. 

And  if  it  be  recited  to  be  made  at  a  parliament,  4  Nov.  2  Ed.  6. 
when  the  parliament  began  1  Ed.  6.  and  so  was  prorogued  till  4  Nov. 
2  Ed.  6.  yet  it  shall  be  allowed,  for  there  are  several  precedents  so. 
R.  Yel.  127.    Vid.  Dy.  171.  a. 

And  if  it  beVedted  aggreavit  cum  reeior.Jlrmar*  out  and.  proprietor, 
where  the  statute  says,  other  owner,  proprietor^  &c.  so  owner  is  omit- 
ted, it  is  not  material.     R.  2  Cro.  362. 

The  plaintiff  in  his  declaration,  need  not  shew  any  title ;  for  it 
is  sufficient  to  say  quod  cum  sit  rector^  &c.  otfirmar.  et  proprietary 
decimarum,  &c.  R.  2  Bui.  66.  2  Cro.  318.  R.  2  Cro.  362.  437. 
R.  2  Bui.  228.     D.  Yel.  63.     1  Brown.  86. 

And,  if  he  shews  a  grant  to  himself,  he  need  not  say,  it  was  by 
deed,  though  tithes  cannot  be  granted  without  deed.  R.  2  Bui.  228* 
1  Rol.  13. 

So,  if  he  claims  by  lease  under  the  kbg^s  patentee,  he  need  not 
shew  the  patent. 

So,  it  is  sufficient  that  the  plaintiff  alleges  Inmseii prqprietar.  with- 
out saying  conjunctim^  or  in  common. 

So,  if  he  says  that  he  is  proprietor,  decimarutn  et  60  acrar.  in 
D.  without  saying  which  in  certain.  R.  H.  7  Car.  Rot.  587.  in 
B.  R. 

So^  it  is  sufficient,  if  he  says  that  he  is  rector  of  A.,  and  ratUme 
inde  ought  to  have  tithes  out  of  the  parish  of  B.,  which  is  another 
parish.     R.  Hard.  173. 

The  plaintiff  in  his  declaration  usually  alleges  that  the  plaintiff  is 
proprietor,^  &c.  that  the  defendant  occupied  lands  within  the  parish> 
and  sowed  them,  and  reaped  and  carried  away  his  grsJB,  without  set- 
ting out  the  tithes  or  agreement  with  the  rector,  &c.  for  them. 

So^  if  he  claims  as  rector,  &c.  he  must  allq^e  the  tithes  taken  to 
belong  to  the  rectory.     R.  Jon.  322. 

But  the  non-payment  of  the  treble  value  is  the  gist  of  the  action, 
and  the  possession,  and  the  whole  declaration  precedent  is  but  in- 
ducement ;  and,  therefore,  if  it  be  allq^ed  as  recital^  the  dedaratioa 
is  good.     R.  2  Cro.  362. 

So,  the  declaration  is  sufficient ;  though  it  does*  not  shew  that  the 
defendants  occupy  jointiy  or  in  common. 

Tb^gb  it  does  not  shew  the  kinds  of  grain  sown*  R.  2  Cro. 
438. 

Nor, 
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Nor,  by  whom  it  was  sown.     R.  2  Cro.  362. 

Or^  if  it  alkges  the  time  of  the  severance  before  the  sowing. 

Or,  more  than  a  jear  after ;  for  it  is  possible.     R.  2  Cro.  862. 

So,  if  it  does  not  allege  the  time  of  severance,  but  says,  that  30 
Sept.  sic  inde  possessiaruU.  messtut  g '  for  it  shall  be  intended  that  he  se- 
vered the  same  day  on  which  the  possession  is  alleged.     Ibid. 

So,  if  the  day  of  severance  be  coupled  with  the  removal  of  the 
grain.     Ibid. 

Or,  if  the  term  was  expired  before  the  day  allied  of  the  removal. 
R.  2  Cro.  324. 

So,  if  the  quantity  of  the  land  sown,  and  the  quantity  severed, 
vary :  as,  if  he  says  qua%  quidem  30  acr,  for  40,  the  word  thirty  shall 
be  rejected  as  surplusage.     1  Sid.  135. 

So^  if  the  declaration  does  not  sav  that  the  defendant  did  not 
agree  with  the  plaintiff,  it  will  be  good  after  verdict,  though  not  upon 
a  demurrer.     R.  Caith.  304. 

So,  it  is  sufficient  that  the  declaration  demands  the  single  value ; 
for  it  shall  be  trebled  by  the  jury  or  court    2  Rol.  54^  SB. 
■  And  if  it  adds  the  treble  value,  and  it  is  mistaken,  it  will  be  good. 
2  Rol.  B5. 

The  plaintiff  must  allege  in  his  declaration  what  brings  the  party 
within  the  statute,  and  therefore  he  must  allege  him  to  be  the  subject 
of  the  king  that  now  is. 

If  he  recites  the  statute,  and:  says,  that  he  is  subdihu  dicti  domini 
regiSf  it  is  bad ;  for  this  refers  to  £d.  6.  Per  three  J.  2  Cro.  325. 
Vide  infra. 

He  must  allege  a  vetme,  where  the  tithes  are  alleged  to  be 
carried  away  witnout  severance ;  for  this  is  the  gist  of  ttie  action. 
R.  Yel.  127. 

So^  it  is  sufficient  if  he  alleges  the  value  of  the  tithes  to  be  11/. 
et  sic  actio  Occrevit  ad  habendum  pro  triptiei  valore  32/.  The  mis- 
casting is  no  prejudice.     R.  2  Cro.  499.     Vide  ante,  (C  84.) 

So,  if  he  alleges  that  the  defendant  is  occupier,  it  is  sufficient, 
though  he  does  not  say  that  he  is  a  subject;  for  it  implies  as  much. 
R.  Hard.  173.    Vide  supra. 

So,  if  ^ere  are  two  plaintiffi,  and  they  allege  that  the  defendant 
did  not  agree  with  them,  it  is  sufficient,  without  sayiiig  vet  eorum  altero, 
for  it  b  unplied.    R.  2  Cro.  70. 

A  declaration,  stating  that  tithes  were  within  forty  years  next  before  the 
statute  paid,  &c.  was  ordered  to  be  amended,  and  the  word  payable  to  be 
inserted  in  it.    5  T.  R.  264.  n.  a. 

(2  S  170  Hea- 

To  debt  upon  the  st.  2  (or  2  &  3)  Ed.  6.  13.  the  defendant  may 
plead  nS  debet.     R.  Hob.  218.     Cro.  £1.  608. 

Or,  VMy  plead  not  guilty.    R.  Mo.  914. 302.    R.  Cro.  £1.  621.* 

Not  guilty,  pleaded  to  an  action  of  debt  on  a  penal  statute,  is  not 
such  a  nullity  as  warrants  Judgment  to  be  signed  for  want  of  a  plea» 
1  T.  R.  462. 

Whether  not  guilty  may  not  be  pleaded  to  an  action  of  debt  on  a  penal 
statute?    QuKre.    Ibid.  «k 
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Soj  an  agreemeiit  with  the  plaintiff  for  his  tithes  for  three  yean, 
though  it  be  not  by  deed ;  for  it  will  be  ffood  between  the  parties^  and 
shalibe  a  bar  by  the  statute^  though  it  does  not  pass  the  right rf the 
tithes.     R.  Ray.  14. 

But  a  plea,  that  after  the  tithes  were  set  out  the  owner  of  the  soil 
took  them  damage  feasant,  is  not  good ;  if  it  does  not  shew  quamdiu 
they  remained  on  the  land.     Latch,  8. 

(2  S  18.)  Action  upon  the  stat  1  R.  S.  S.  iot  seizure  o#  a 

felon's  goods  before  conviction. 

If  action  be  upon  the  st.  1  R.  S.  3.  for  taking  the  goods  of  one 
accused  of  felony  before  conviction,  the  plaintiff  must  recite  the 
statute^  and  shew  the  breach.    Lut  132.  ^ 

(2S  19.)  Upon  the  stat  1  &  2  Ph.  &  M.  1«.  for  5L  for 

driving  a  distress  three  miles,  &c. 

If  action  be  upon  the  st.  1  &S  Ph.  &  M.  18.,  for  driving  a  distress 
out  of  the  hundred,  &c.  above  three  miles,  the  defendaift  may  plead,. 
not  guilty.     Co.  EJnt.  44.  b. 

That  the  taking  was  by  capias  in  withemam.     Co.  Ent.  44.  a. 

(2  S  20.)  Upon  the  stat  8  H.  6.  9.  for  a  forcible  entry. 

If  action  be  upon  the  st.  8  H,  6.  9.  for  a  forcible  entry,  or  de- 
tainer, the  plaintiff  in  his  declaration  must  recite  the  statute.  Lut. 
1548.    Co.  Ent.  44.  b.  315.  b.     Vide  Action  upon  Statute  (G.) 

To  this  action  the  defendant  may  plead,  not  guilty.     CI.  Ass.  84. 

Von  est  ingresam  coniraformam  stahUL    Co.  Ent.  46.  a.  ' 

Nan  expulit  nee  disseisivii  querentem, 

(2S  21.)  Upon  the  sUt.  23  H.  6.  8.  for  being  under. 

sheriff  two  years  together. 

If  an  action  be  upon  thest.  23  H.  6.  8.  for  using  the  office  of  un- 
der-sheriff two  years  together,  the  plaintiff  must  recite  the  statute  and 
the  offence.    Lut  193.     Lev.  Ent.  135. 

He  need  not  aver  that  the  sheriff  had  no  estate  of  fireehdd  in  the 
office.     Semb.  Lut  197* 


(2  S  22.)  Upon  the  stat.  21.  H.  8. 13.  against  tk  spii 

person. — For  taking  a  farm. 

If  an  action  be  i^x>n  the  st.  21  H.  8.  13.  against  a  spiritual  person 
for  taking  a  form,  the  plaintiff  must  recite  the  statute.  Lut  135. 
Cont  Bro.  Action  sur  Scatote  4.    Vide  Action  i^Mm  Statute  (G.) 

To  this  the  defendant  may  plead  not  guilty. 

That»  not  having  glebe^  he  took  it  for  sustentatiop  of  his  fiunily. 
Lut  136. 

Qttod  nontemut  adjbmam  amhraformam  slaMu    Sav.  32. 

And  upon  the  last  plea»  he  may  give  in  evidence  that  it  was  for  the 
sustentation  Ksf  his  fomily.  Per  two  J.  Baldwin,  oont.  Bro.  Actmn 
s«r  Statute  3.    Sav.  3S. 

(2  S  83.)  For 
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(2  S  23.)  For  iion-residencel  , 

If  an  action  be  upon  the  st  21  H.  8.  13.  for  non-residence,  it  is 
usual  to  recite  the  statute.     Rob.  Ent.  41 4*.     Lut.  138. 

(2  S  24.)  Upon  the  stat.  33  H.  8.  9.  for  using  unlawfid 

games. 

If  an  action  ^  is  brouffht  upon  the  st  83  H.  8.  9.  for  using  un« 
lawful  games,  the  plaintiff  may  recite  the  statute  and  shew  a  breach. 
Lut.  iJi. 

To  this  action  the  defendant  may  plead  quod  nan  GUitodwit  domum 
baahan,  &c.     Lut.  134. 

(2  S  25.^  Upon  the  stat.  13  R.  2.  and  2  H.  4.  11.  for  suing 

in  the  admiralty  for  a  matter  not  super  altum  mare. 

• 

If  an  action  be  upon  thest.  13  R.  2.  5.  15  R.  2.  3.  and  2  H.  4.  1 1. 
for  suing  in  the  admiralty  for  a  thing  not  done  super  altum  mare,  it 
must  be  by  qui  tarn,  &c.  Dy.  159.  b.  Vide  Action  'upon  Statute, 
(E  1.  &c.) 

The  plaintiff  in  his  declaration  must  surmise  the  effect  of  the  libel, 
and  suggest  that  the  matter  arose  infra  carpus  com,  and  not,  wper 
altum  mare.    Dy.  159.  b. 

And  in  actions  upcm  these  statutes^  the  par^  shall  recover  double 
damages,  and  the  king  10/.    Dv.  159.  b. 

And  the  costs  as  well  as  the  aamages  shall  be  doubled.  Dy.  )59.  b. 
Vide  Costs,  (Cl.&c.) 

(2  S  26.)  Upon  the  stat  5  EL  14.  for  forgery. 

If  an  action  be  upon  the  st.  5  E3.  14.  fiir  ifbrgery^  he  must  recite 
the  statute  and  the  offence.     Lut.  191. 

(2  S  27.)  Upon  the  stat.  8  EI.  2.  for  suing  in  another's  name, 

without  his  consent. 

^  If  an  action  be  upon  the  st  8  El.  2.  for  suing  in  another's  name 
without  his  consent,  the  plaintiff  must  recite  the  statute,  and  shew 
the  offence.    Lut.  166. 

And  it  well  lies,  though  there  be  no  conviction  before  for  the 
proof  may  be  in  the  same  action.     R.  2  Cro.  188. 

But  an  attorney  is  out  of  the  statute.    Semb.  Lut  199. 

So,  it  does  not  lie  for  a  suit  in  C.  B.  for  it  is  not  mentioiied  in  the 
statute.     R.  Lut  169. 

(2  S  28.)   Upon  the  stat.  25  Car.  2.  2.  for  not  taking 

the  test. 

If  an  action  or  mformation  be  upon  the  st.  25  Car.  2.  2.  for  not 
king  the  test,  the  plaintiff  must  expressly  allege  that  the  defendant 
was  admitted  to  the  office  at  such  a  time,  and  diat  he  did  not  take  the 
oath^&c.  at  such  a  time;  for  it  is  not  sufficient  to  say,  that  he  was 
an  officer^  and  never  took  the  oaths.    Lut  1^2. 

60, 
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So»  he  must  demand  the  penal^  by  express  words,  per  quod  aeth 
accreoit  ad  habendum^  &C    Dub*  Lut.  163. 

Must  shew  a  conviction  prior  to  an  action  or  information  for  the 
500/.  penal^.  Semb.  Lut.  16S.  it  was  not  shewn  CUA;.  12S.  but  it 
was  in  Sir  Edward  Hale's  case,  Clift.  1 38,  4. 

So,  he  must  expressly  aver  that  the  defendant  exercised  the  office 
after  the  time  limited  for  taking  the  oaths.     Lut  168. 

So,  he  must  recite  the  oath  tendered  conformable  to  the  statute. 
R.  Ray.  374,  5. 

And  the  same  law  shall  be  in  an  information  for  not  taking  the 
association.     CI 'ft.  Ent.  d9S,  398. 

To  this  acdon,  or  informaticm,  the  defendant  may  plead  that  he 
took  the  oaths  pursuant  to  the  statute.    Lut.  161. 

If  the  defendant  pleads  that  he  took  the  oaths,  he  must  conclude 
prout  paiel  per  rec&rdum.    Semb.  Lut.  168. 

He  must  shew  that  he  was  admitted  to  the  office  when  he  took 
them.     Lut.  163. 

So,  if  a  roan  neglects  taking  the  oaths,  &c.  after  iadmission  to  an 
office,  he  will  be  an  officer  from  the  time  of  his  admission  till  three 
months  expire. 

And  after  neglect  he  may  maintain  an  action  against  a  stranger  for 
the  profits  of  the  office  received  during  that  time.    R.  Lut  910. 

(2  S  290   Upon  the  stat.  2  W.  &  M.  5.  for  rescous  of  a 

distress. 

If  an  action  be  for  rescous  of  a  distress  upon  the  st  2  W.  &  M.  A 
the  plaintiff  must  shew  the  demise,  distress  for  rent  arrear,  and  rescous. 
Lut  213. 

He  must  shew  the  whole  substance  of  the  lease.    Semb.  Mod.  Ca. 

215. 

And  if  he  says  that  he  was  seised  in  fee  and  leased,  he  must  prove 
a  stisin  in  fee.    R.  Mod.  Ca.  215. 

But  he  need  not  say  that  notice  was  given ;  for  it  is  nothing  to  the 
defendant,  though  necessary  to  the  owner.     R.  Lut.  214. 

'  Nor,   that   the   com   (ustrained ,  was   threshed,   or  unthreshed. 
Ibid. 

He  need  not  shew  a  thing  collateral  to  the  lease ;  as,  that  he  gave 
a  quarterns  warning.    Per  Holt,  Mod.  Ca.  215. 

(2  S  SO.)   Upon  the  stat.  4   &  5  W.  &  M.  8.  for 

apprehending  highwaymen. 

If  an  acticm  is  brought  upon  the  st  4  &  5  W.  &  M.  8.,  aninst 
the  8heri£P  for  non-payment  of  the  allowance  for  apprehendhig likfa* 
waymen,  &c  the  plaintiff  must  recite  the  statute,  ana  every  thing  toat 
entitlea  him  to  the  allowance  within  the  statute.  Clift.  120.  New 
Digest,  Hundred,  III.  (d.)  IV.  (c) 

[(2S  31.)  Upon,  the  stat.  9G.  1.  c.  22.] 

In  a  declaration  upon  the  st  of  9  O.  I.e.  22.,  it  was  laid,  that  two  stada 
of  oatt  of  the  plaintiff  were  set  on  firs  feloniously ;  and  well  enough,  thoi^h 

objecteuf 
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objected^  it  ought  t»  have  been  laid  to  have  been  done  imlawfiillj  and  mali- 
ciously.   3WSs.318.    2Blk.  842. 

The  deposition  on  oath  required  by  st.  9  Geo.  1 .  c.  22.  s.  7.,  b  a  condition 
precedent  to  the  risht  of  the  party  grieved  against  the  hundi<ed  under  that 
statute,. and  must  therefore  be  averred  to  have  been  made,  and  in  what  terms, 
in  the  declaration.    3  East,  400. 

An  averment,  that  notice  was  given  to  the  parish  near  the  place,  &c.  is 
tnffieient  ^Stet  verdict  in  ah  action  on  stat.  9  Geo.  1.  c.  22.  s.  8.  8  East^ 
173. 

[(2  S  32.)  Upon  the  stat.  41  G.  3.  c.  24.] 

In  an  action  on  stat.  41  Geo.  3.  c.  24.,  which  gives  a  remedy  against  the 
hundred  for  the  riotous  demolition  of  mills,  it  is  not  neceAuy  to  allege  in 
the  declaration,  that  the  oflfence  was  a  felony,  or  committed  feloniously. 
2  Mars.  362.     7  Taunt  45.    3  Price,  48. 

(2  T)  pieaHing  in  account. 

As  to  process,  declaration,  pleas  sind  other  proceedings  in  accounty 
Tide  Account,  (E  1,  &c.) 

In  account  there  are  two  judgments;  the  first  judgment  is  quod 
defendant  computet. 

And  upon  such  judgment  a  capia$  ad  comjmtefidum  lies.  I  Brownl. 
24.     Br.Jud.  17. 

If  non  est  inventus  be  returned  thereon,  an  exigent  goes.    Ibid. 

But  if  he  be  taken  on  the  capias^  he  shall  be  bailed.  1  Brownl.  24. 
though  ex  rigore  he  ought  to  account  in  prison.  Vide  Accompt,(£  18.) 
— .Bail,(G2.) 

'  As  to  the  writ,  declarationj  pleas^  judgment,  &c  in  annuity,  vide 
Annuity,  (D— E— F— G— H.) 

'  As  to  the  writ,  count,  pleas  and  other  proceedings  in  appeal,  vide 
Appeal,  (O  1,  Sec.) 

As  to  the  phdnt  and  odier  proceedings  in  assise,  vide  Assise, 
<B  8,  8cc.) 

As  to  the  pleadings  in  attaint,  vide  Attaint,  (C  1,  &c.) 

As  to  proceedings  in  audita  querela,  vide  Audita  Querela,  (E  1, 
&c.) 

(2  V)  ipleaoing  in  covenant 

(2  V  1.)  Process. 

A  writ  of  coveQant  shall  be  sued  in  B.  R.  or  C.  B. 

Or,  covenant  may  be  sued  by  plaint  in  the  county  or  hundred. 
f.  N.  B.  145.  E.     ^eg.  166. 

Or,  by  justices.    Ri^.  167* 

If  it  be  sued  by  plaint  in  Uie  county,  it  may  be  removed  into  C.  B. 
by  reeordare.    ¥.  N.  B.  145.  £. 

So,  in  the  hundred,  it  may  be  removed  by  accedas  ad  curiam.  F. 
N.  B.  145.  £. 

If  it  be  sued  by  justices,  it  may  be  removed  by  pone.  Reg.  166, 
167. 

The  process  in  covenant  in  C.  B.  by  the  common  law  was  sum- 
mom. 

And 
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And  now,  by  the  st  12S  H.  i.  14.  like  pfdoeie  as  in  debt;  ud 
therefore  an  oatlawxy. 

(2V  2.)  Declaration. 

The  declaration  in  covenant  shall  be  laid  in  the  county  where  tbs 
covenant  was  made.    F.  N.  B.  146.  K    Vide  Action,  (N  60 

The  declaiatien  ought  to  be  founded  upon  a  deed ;  for  covenant 
does  not  lie  without  deed,  expept  by  the  custom  of  London.  Vide 
Covenant,  (A  1.) 

And,  therefore,  if  the  declaration  be,  quod  cum  per  scripL  ariieul. 
&c.  conoenity  without  saying,  sigiUai,f  it  is  bad.  R.  Cro.  £1.  571. 
Vide  p|ost,  (2  W  9.— «  W  14.) 

.   So^  if  the  declaration  be  by  an  assignee  of  a  reversion,  he  must 
shew  an  assignment  by  deed.     R.  3  Lev.  155.    Vide  post,  (2  W  14.) 

And  though  he  shews  an  attornment  by  the  lessee,  it  is  not  supplied. 
R.  3  Lev.  155. 

But  per  scriptum  smtm  fadum  apud^  8^  is  sufficient;  for  this  inv> 
ports  that  it  was  sealed  and  executed,  otherwise  it^cannot  he  factum 
suum.    Semb.  Cro.  £1.  571' 

Confroj  per  scripium  suum  factum  ij^ud  W.  concessit^  &c.  is  not  suffidoit, 
for  factum  here  does  not  signify  a  deed,  but  is  an  adjective.  Nor  is  this 
helped  by  oyer^  though  it  appears  to  be  sealed.  Per  iotam  curiam.  Str.  814. 
Ld.  Baym.  1536j 

Bo,  per  indenturam  cujus  alteram  partem  sigttto  of  the  defendants 
omiCtinff  sigiUat,  will  be  aided  by  plea  or  verdict.     R.  1  Sal.  141. 

8o^  m  covenant  by  an  assignee,  he  need  not  shew  the  deed  of 
assignment,  where  the  thing  may  be  assigned  without  deed,  though 
the  oovenant  ought  to  be  by  deed.     R.  Cro.  El.  373. 436. 

If  a  man  covenants  widi  A.  who  was  went  for  B.  to  pay,  &c. 
B.  shall  not  have  covenant    Dub.  2  Mod.  (Ja.  116. 

In  an  action  of  covenant  by  husband  of  tenant  in  fee,  he  must  deelaie  en 
asdsin  *Mnfee  in  himself  snd  his  wife  in  ri^ht  of  his  wife."  If  he  state  that 
he  is  seised  **  in  his  demesne  as  of  freehold  m  right  of  his  wife,"  it  will  be 
bad  on  special  demurrer.    DougL  329« 

If  a  oovenant  be  with  several,  and  it  appears  by  the  deed,  or  by 
the  count,  that  their  interest  is  joint,  all  must  join  in  the  declaration. 
R.  Skm.  401.    Vide  Obligation,  (F.) 

So»  when  it  appears  that  their  interest  is  joint,  they  must  join; 
though  the  defendant  covenants  with  them  et  earum  quolibet.  R.  5 
Co.  19.  a.     3  Leo.  161.     R.  1  Sand.  155.     Sho.  S. 

Or,  covenants  with  them  eonjunctim  et  divisim.    D.  Mo.  849. 

Or,  several  covenant  with  several  quilibet  per  se  cum  attero  et  atte^ 
^ris  eorum  respective.     R.  1  Sand.  155. 

So,  if  die  interest  and  covenant  of  the  covenantors  be  j<nnt,  the 
action  must  be  agunst  all. 

So,  on  a  demise  I^  A.  and  B.,  covenant  must  be  against  both  upon 
a  covenant  in  law,  if  it  assigns  the  breach,  that  a  stranger  was  seised. 
R.  1  Sal.  137.     Carth.  98. 

Otherwise,  if  the  breach  be  of  a  covenant  in  law  by  tort  of  one  of 
the  lessors  only.     R.  Carth.  98. 

Where  the  oovenant  is  loint  and  several,  in  an  action  against  ^e  only, 
the  breach  may  be  assigned  in  the  n^lect  of  both.    Str*  563. 

But 
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But  if  the  interest  of  the  covenantees  be  several,  and  the  covenant 
be  with  them  et  eorutn  quclibetj  every  one  may  sue  severally  in  re^ 
spect  of  his  several  interest.  R.  5  Co.  19.  a.  Mo.  849.  R.  cont. 
«  Leo.  47. 

So»  if  the  covenant  be  mutual  between  them,  et  earum  querniihet. 
R.  2  Lev.  67. 

Soy  if  the  interest  is  several,  each  must  sue  severally;  though  it  is 
said^  that  it  was  agreed  between  the  parties,  and  there  are  several  on 
the  covenanting  part.     R.  3  Mod.  263. 

If  pne  named  m  the  indenture  does  npt  execute,  he  must  be  excluded  by 
lan  averment;  or  they  may  join  in  the  action.     Str.  1 146. 

So,  if  several  eanveniunt  separatim  to  do  such  a  thing,  though  they 
join  in  the  covenant,  yet  by  the  word  separatim  they  may  be  sued 
severally;  for  it  is  the  several  contract  of  eaeh.  R.  5  Co.  2S.  a. 
Cro.  El.  408.  (470.)  646. 

And  if  the  seal  of  one  of  the  covenantors  is  broken  off,  the  deed 
shaH  be  void  only  as  to  him ;  for  it  is,  jis  it  were,  the  several  deed  of 
eadi  of  them.    6  Co.  28.  a.    Vide  Fait,  (F  2.) 

So^  if  several  eanveniunt,  pro  se  et  quolibet  earum.  Per  three  J. 
Holt  cont.  1  SbL  398. 

So^  if  sevend  eonoeniuntj  covenant  lies  against  one  for  a  several 
breach  by  him.     1  Sal.  188. 

If  A.  and  B.  covenant  to  collect  the  rents  of  C.  and  D.^  and  that 
they  and  each  of  them  will  pay  a  moietv  to  each  of  them,  A.  alone 
shall  have  covenant  against  C.  alone,  ana  assign  breach,  that  he  or  D. 
did  not  pay  him  a  moiety.     R.  j?  Mod.  Ca.  166. 

A  declamtion  in  covenant  must  recite  the  deed  in  which  the  cove* 
nant  is  contained ;  as,  if  it  be  in  an  indenture  of  feofiment. 

Or,  in  an  indenture  of  bargain  aiid  sale.     Lut.  284. 

Or,  in  an  indenture  of  covenant  to  stand  seised.     Lut.  287. 

In  an  indenture  of  demise.    Lut  298.  808. 

So,  he  must  shew  the  original  deed,  and  not  a  counterpart.  R, 
Noy,  53.     Vide  ante,  (O  8.)  '     * 

Biit,  it  is  sufficient  to  say^  quad  cum  testat.  exist,  by  such  an  inden* 
ture,  without  a  direct  affirmation,  that  by  such  indenture  canven.  R. 
Cro.  ^.  196.  R.  2  Cro.  883.  R.  2  Cro.  637*  For  this  in  covenant 
is  only  inducement.  R.  Cro.  Car.  188.  Ad.  2  Leo.  74.  2  Jon.  229. 
Vide  ante^  (£  8.) 

Or,  per  quoddajn  script,  per  quod  testat*  exist.     R.  1  Sid.  876. 

So,  it  is  sufficient  to.nedte  the  deed  according  to  the  construction 
in  law;  though  diffisrent  from  the  words..    R.  2  Rol.  249. 1.  20. 

And  that  is  the  safest  wi^»  as  it  may  prevent  objections  arising  from  van- 
ieince.    Vide  Doug.  667. 

So^  it  is  sufficient  to  repite  so  much  of  the  deed  as  contains  the  co- 
venant.    R.  1  Lev.  88.    Per  Rule^  1664.    Mills,  27. 

And  it  IS  not  onlv  sufficient,  but  if  Uie  declaration  contain  mpre  than  is 
sufficient  to  nudntam  the  plaintiff's  action,  the  court  will  refer  it  to  the  mas- 
^r  to  strike  it  put  with  costs,  and  will  animadvert  on  the  drawer  of  the  de- 
clandon.    Cowp.  665.  727.    IX>ug.  667. 

Though  it  is  a  coodidofi  or  proviso  which  goes  in  defeasance ;  for 
this  will  come  from  the  other  side.  R^  1  Lev.  88.  [Vide  Doug.  272. 
M4.     1  T.  R.  688.] 

Vpj..  VI.  A  a  So, 
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So,  it  is  sufficient  to  shew  an  ngaignmeQt  to  the  ptlaintifl^  40^gh  be 
does  not  name  himself  a^simee.     £•  2  Cro*  240* 

So,  a  recital  in  the  words  of  the  deed  d^es  not  prejudice,  fl^ough 
they  are  uncertain,  Ike;  as,  that  he  demised  messuagium  sive  teiiemeaf 
turn.     R.  Cro.  Car  188. 

So,  in  covenant  by  the  husband  alone,  testai.  exist*  (pffld  husband 
and  wife  demised,  is  weU.     Sal.  515. 

So,  a  mistake  in  the  recital  of  an  imma.terial  thing  is  no  prejudice. 

The  plaintiff  need  not  set  out  a  title,  when  he  declares  on  his  own  demise. 
Str.  229. 

So,  it  is  sufficient  to  say  that  he  demised  by  indenture,  in  which 
the  defendant  covenanted,  without  shewing  how  he  was  entitle^  to 
make  a  demise.     R.  Cart.  32. 

So,  if  he  says  in  plaeiio  conventian.jracy  it  is  as  well  as  fU  placiip 
quod  teneat  convention.     R.  2  Jon.  229.     I^ard.  178. 

So,  if  it  be  said  that  the  plaintiff  covenanted  with  the  defendant, 
where  it  should  have  been^  the  defendant  with  the  plaintifl^  it  will  be 
aided  after  verdict.     R.  1  Sid.  49. 

Or,  quod  pradict,  Thomas  Chapman,  where  th^  s^n^une  is  nus^ 
taken ;  for  prcedict,  Thomas  is  sufficient.     R.  Cro.  El.  ^97. 

A  declaration  in  covenant  ought  to  assign  a  good  breadi.  Vide  ante, 
(C  45,  &c.) 

The  breach  ought  to  be  co-extensive  with  the  import  and  effect  of 
the  covenant.     Vide  ante,  (C  47.) 

If  it  assigns  for  breach  disturbance,  &c.  by  a  stranger,  it  must 
shew  that  it  was  lawful,  and  how.    Vide  ante^  (C  49.) 

If  the  covenant  be  in  the  disjunctive,  the  breach  ought  to  be  that 
he  has  not  performed  the  one  or  the  other.     Vide  ante,  (C  45.) 

The  breach  must  be  assigned  to  have  been  befor/e  the  actiop  brought 
1  Sid.  307.     Vide  Action,  (E.) 

In  covenant  several  breaches  may  be  assigned.  S  Sand.  380. 
Winch.  Ent.  147.     1  Sal.  138. 

So,  by  the  st.  8  &  9  W.  3.  1 1.  in  debt  on  bond  or  penal  sum  for 
performance  of  covenants  in  an  indenture,  &c.  pliuntiff  may  assign 
as  many  breaches  as  he  pleases ;  but,  before,  it  was  double*  Dy. 
295.  b. 

And  if  he  assigns  two  breaches,  he  ought  to  say  that  he  does  it 
secundum  formam  statuti.     Per  C.  B.  P.  7  Geo.  Ace.  pter  Cur.  ibid. 

(Com.  376.) 

This  statute  is  compulsory  on  the  plaintiff ;  and  he  cannot  enter  up  judg- 
ment for  the  whole  penalty  on  a  judgment  by  default ;  a^  he  might  have  done 
at  common  law.     .5  T.  R.  538.  636. 

After  oyer  of  the  condition,  and  non  est  factum  pl^ed  to  debt  on  bond, 
on  which  issue  is  joined  and  notice  of  trial  given,  the  plaintiff  may  enter  a 
miggesUon  on  the  roll,  and  assign  breaches  pursuant  to  the  statute  ;  but  it  is 
irregular  to  deliver  such  second  issue  without  a  summons  and  judge's  order. 
8  T.  R,  255.    Vide  infira,  (2  V  1 7.) 

The  court  will  order  satbfiEustion  to  be  entered  on  the  record  in  an  actioo 
ati  a  bond  of  indemnity,  on  the  defendant's  paying  Uie  penalty  of  the  bond, 
and  the  costs  of  the  action.     6  T.  R.  303. 

But,  it  is  sufficient,  though  it  is  not  a  direct  averment^ 
et  in  facto  dieit,  &c.  but  only  licet  ipse  perform  omnia  es  parte 

sua 
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VMf  and  the  defoKknt  entered^  &€.  R.  2  Crcti  S83.  Vide  aixte, 
(C  77.) 

It  is  sufficient,  if  the  breach  be  assigned  in  the  words  of  the  cove- 
nant.    Vide  ante^  (C  45.) 

Or,  in  words  equivalent  to  the  sense  and  intent  of  the  cpvenant. 
Vide  ante,  (C  46.) 

And,  if  the  plaintiff  demands  more  than  by  the  covenant  appears  to 
be  due,  it  is  not  bad.     B.  2  Lev.  57. 

So,  if  he  demands  less  without  shewing  the  residue  to  be  satisfied, 
it  b  not  bad  upon  a  general  demurrer.  R.  2  Lev.  57.  Vide  ante^ 
(C  84.)— Post,  (2  W  7.) 

Otherwise,  upon  a  special  demurrer.     Semb.  2  Lev.  57. 

If  the  plaintiff  does  not  conclude  his  breach,  et  sic  infregU  convenm 
tion.j  it  is  not  bad.     R.  upon  a  special  demurrer.     2  Jon.  229. 

Or,  says  infregit  conventionem^  where  he  assigns  breaches  upon  se- 
veral covenants.     R.  2  Mod.  Sll. 

So,  he  ought  not  to  repeat  the  covenant  in  the  conclusion.  Per 
Rule,  1654.     Mills,  27. 

In  debt  upon  bond  for  performance  of  covenants,  the  breach  shall 
be  assigned  m  the  replication.     Vide  antes,  (F  14.) 

Where  the  covenant  is  to  be  performed  upon  a  condition  or  con- 
sideration, or  other  thii^  previous,  the  declaration  must  aver  per- 
formance.    Vide  ante,  (C  51,  &c.) 

But  in  covenant  nothing  can  be  alleged  or  averred,  which  varies 
the  case,  as  it  appears  upon  the  deed.     R.  1  Sal.  197. 

Siace  the  statute  of  Anne*  c.  16.  s.  9.  attorament  need  not  be  averred  in  a 
declaration  of  covenant  for  rent  by  an  assignee.    Vide  Doug.  283. 

'  (2  V  3.)  Demurrer  to  the  declaration. 

If  the  declaration  does  not  shew  sufficient  cause  for  the  plaintiff 
to  maintain  his  action,  the  defendant  may  demur  to  the  declaration ; 
as,  if  the  plaintiff  is  not  entided  to  covenant  against  the  defendant, 
2  Sand.  164. 

As,  if  tiie  action  be  brought  against  the  assignee  of  a  lease  assigned  after 
covenant  broken  by  the  lessee.     1  Bl.  35 1 . 

If  on  oyer  it  appears  that  two  others  besides  the  plaintif&  are  named  in  the 
deed,  &ough  they  did  not  seal,  defendant  may  take  advantage  of  it  by  de- 
murrer.   Str.  1)46. 

If  the  covenant  does  not  extend  to  the  breach* assigned.  Co.  Ent. 
115. 

So,  if  several  breaches  are  assigned,  he  may  demur  to  one,  and 
plead  to  the  others.     1  Sand.  108. 

And  default  of  a  good  breach  is  bad  upon  a  general  demurrer. 
Win.  EnL  120. 

So)  if  the  breach  is  not  well  assigned,  he  mav  demur  specially ;  for 
it  will  be  aided  upon  iL  general  demurrer.    Vide  ante,  (C  47f  48.)^ 

If  the  declaration  recites  the  indenture  according  to  a  construction 
which  the  Words  dp  not  import,  the  defendant  may  demand  oyer  of 
the  deed,  and  then  demur.    2  Sand.  866. 

So»  if  it  recites  it'materially  variant  in  any  respect,  he  may  demur 
q>eGialIy  for  such  cause.     Win.  Ent.  166. 

Aa  3  If 
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If  debt  be  upon  a  bond  tar  perfonnance  cyf  covenantSi  and  the  de* 
fendant  shews  the  indenture,  and  pleads  that  there  were  no  cove- 
nants, the  plaintiflPniay  demand  qyerj  and  then  demur. 

So,  if  the  defendant  shews  only  part  of  the  indenture»  and  pleads 
performance,  the  plaintiff  may  demand  quod  indentura  irrohdeiurp 
and  then  demur ;  for,  by  shewing  part  only,  he  deprives  the  plain* 
tiff  of  the  opportunity  of  assigning  a  brleacfa  in  the  other  part.  B. 
8  ^^v.  60. 

But  if  several  breaches  are  assigned,  some  good  and  some  bad,  and 
the  defendant  demurs  generally  to  the  whole  declaration,  the  plain- 
tiff shall  have  judgment  for  Uie  part  which  is  good.  8  Sand.  380. 
R.  2  Cro.  557.    Vide  ante,  (Q  8.) 

(2  V  4.)  Plea. — When  it  shall  be  after  oyer. 

Advantage  cannot  be  taken  of  any  covenant  omitted  in  plaintiff's  dedara- 
tion^  on  an  action  of  covenant,  without  craving  oyer.    Fort.  354. 

To  an  action  of  covenant  the  defendant  may  plead  after  or  befiwe 
€jf€r  of  the  deed ;  but  to  debt  upon  a  bond  for  performance  of  cove- 
nants the  defendant  cannot  plead  without  oyer  of  the  bond.  Bro. 
Oyer,  16.  25.    Vide  ante,  (P  1,  2.) 

And^after  oyer  of  the  bond  and  condition  the  defendant  ought  to 
set  out  the  deed  mentioned  in  the  condition  under  the  seal  of  the 
plamtiff.     1  Sid.  50.  97.     1  Vent.  87-     R.  1  Sd.  425. 

And  if  he  does  not,  it  will  be  bad  on  a  special  demurrer.  1  Sid. 
50.  425.     1  Sand.  9. 

And  if  the  defendant  has  not  the  deed,  the  court  will,  upon  nao- 
tion,  order  the  deed  or  a  copy  to  be  delivered  to  him  by  the  plaintiff. 
1  Sid.  50.    And  thb  of  favour.     1  Sand.  9.  ^ 

(2  V  5.)  What  Pleas  are  bad. — Non  in/regit  canventianem. 

To  covenant  the  defendant  cannot  plead  non  infregii  convtntionem  s 
for  it  is  too  general ;  and  two  negatives,  viz.  et  sic  non  tenuit  eonfoenr 
iionem,  et  non  in/regit^  &c.  do  not  make  good  issue.  B.  1  Lev.  183. 
Semb.  1  Leo.  114.     R.  8  Lev.  19.    [2  Bl.  1312.     8  T.  B.  278.J 

But  it  shall  be  aided  after  verdict.     R.  1  Lev.  188.     1  Sid.  289. 

So,  where  one  party  covenants  to  do  one  thing,  the  other  party  dmng 
another,  defendant  cannot  plead  want  of  performance  on  the  part  of  the 
l^tiff.    2  fil.  1312. 

So,  where  there  are  mutual  and  independent  covenants,  it  is  no  plea,  to 
allege  a  breach  by  the  plaintiff  of  the  covenants  to  be  performed  by  him. 
Cowp.  56.    Doug.  690.    3  Wils.  387.    2  Bl.  1312. 

In  covenant  on  a  quarterly  reservation  for  the  arrears  of  several  quarters^ 
a  plea  to  the  whole  breach,  which  avoids  the  demand  as  to  some  (Quarters 
oiily»  is  bad.    5  Taunt.  27. 

(2  V  fl.)  Nil  debet,  fy:. 

Soi  to  covenant  the  defendant  cannot  plead  nil  debet,  though  the 
action  be  founded  upon  an  indenture  of  demise^  and  breach  assigned 
tor  non*pavment  of  rent.    B.  upon  general  demnrrer^  8  Lev.  170* 

S0|  to  debt  on  bond  for  performance  of  Qovenants^  he  cannot  plead 

no 
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no  ootenimtsi  fiv  dioi  the  bond  is  single.    R.  1  Le?.  S*    R.  Cro.  EI. 
756. 

Nor,  can  plead  that  there  is  no  aach  indenture ;  for  he  if  estopped. 
R.  1  Rol.  408. 

(2V7.)  What  good.^Non  est  Jactum. 

But  to  corenant,  the  defendant  may  plead  in  discharge  or  per^ 
-formance. 

As,  he  may  plead  to  a  deed,  non  esi/adunL 

And,  on  this  plea,  the  defendant,  lessee  in  possession,  shall  not  oontio** 
f«rt  the  title  of  toe  plaintiil^  his  lessor,  to  demise.    2  Bl.  1 152. 

Within  age.     n.  Cro.  Car.  179. 

IT  the  heir  be  sued  upon  the  fitther^s  oorenant,  he  must  plead  riens 
perdisceni.    Lut  290.    Vide  ante,  (2  £  S.) 

(2  V  8.)  Accord. 

So^  he  may  plead  accord  with  satis&dion  made  after  the  breach 
Co.  Ent.  117.  a.     Fl  T.  R.  141.]     Vide  Accord,  (Al.) 

Bat  accord  is  no  plea  in  covenant  for  the  payment  of  money.  Vide 
Accord,  (A  2.) 

To  covenant  for  non-pavment  of  rent,  it  is  a  bad  plea  that  defendant  before 
rent  due,  with  assent  of  lessor,  assigned  to  A,  who,  with  assent  of  lessor, 
en  tered  and  pud  rent  to  lessor.    B.  R.  H.  343. 

Nor,  in  an  executory  covenant,  if  it  is  made  before  the  breach* 
Vide  Accord,  (A  2.) 

(2V90  Arbitnunent 

So,  the  defendant  may  plead  in  bar,  an  arbitrament  made  after  the 
covenant  broken. 

To  covenant  in  a  deed,  (made  for  the  perfonnance  of  several  matters,) 
the  defendant  cannot  plead  that  in  the  deea  there  is  a  covenant,  that  in  case 
any  difference  should  arise  between  the  parties  respecting  any  part  of  the* 
ttre^ent,  it  should  be  setded  by  three  arbitrators  to  be  chosen,  &c.  and 
tfist  he  offered  to  refer  Uie  matter  in  dispute,  &c.  but  that  the  p^ntifF  refused^ 
he»i  sudi  a  plea  being  holden  bad  on  demurrer.    2  Bos.  &  Pull.  131  • 

How  an  arbitrament  shall  be  pleaded,  vide  Accord,  (D  1») 

j(2  V  10.)  Outlawry. 

So,  the  defendant  may  plead  ontlawiy  in  bar,  where  the  breads 
is  for  a  thing  forfeited  by  outlawry ;  as,  for  non-payment  of  rent. 
Lut  1513. 

But  where  the  breach  is  for  not  repairing,  he  cannot  i  for  the  da» 
mages  are  nnoertain.    R.  Lut.  1513. 

(2V11.)  Rdease. 

So  the  defendant  may  plead  a  release  of  all  actions,  covenant8>  air 
demands.    Vide  post,  (2  W  3a) 

So^  a  release  or  covenants  or  agreements  in  the  indentor^  toabond 
for  pcrfinrmance  of  covenants.    3  Leo^  69* 

Aa  3  Scb 
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89*  if  ft  cotnennt  be  with  B.  his  executors'  and  BBtigosh  in  an 
action  by  an  assignee^  the  defendant  may  plead  a  release  by  B« 
R.  Cro.  Car.  50S.     S  Rd.  411.  L  55^ 

Though  the  release  by  B.  be  made  after  a  breach  in  the  time  of 
the  assignee.     R.  Cro.  Car.  503. 

But  a  release  by  B.  after  an  action  brought  by  the  assignee,  is  no 
plea ;  for  then  an  interest  in  the.covenant  is  vested  in  him.  R.  Cro. 
Car.  503.     2  Rol.  411. 1.  SO. 

Soy  a  release  of  actions  to  the  covenantor  before  breach  is  no  plea. 
D.  Al.  39. 

So,  a  release  of  all  covenants  after  breach  is  no  dischaive  of  die 
bond  for  performance  of  covenants,  for  it  was  for^ted  be&re.  R. 
3  Leo.  69.     Dy.  57.  a. 

So,  where  a  covenant  is  joint  and  several^  a  release  of  the  acticm 
to  one  shall  not  be  a  bar  as  to  the  other.  Dub.  Sal.  574.  [1  Ld* 
Raym.  420.  690.] 

A  discharge  in  nature  of  a  release^  .without  deed,  in  gaUsfacdon  of  all 
demands,  camiot  be  pleaded  in  covenant ;  for  covenant  by  deed  must  be 
discharged  by  deed.     2  Wiis.  376. 

(2  V  12.)  Defeasance. 

So^  the  defendant  may  plead  in  bar  a  defeasance  of  the  covenant. 
Vide  post,  (2  W  35.) 

As,  a  subsequent  covenant,  which  discharges  this.  Vide  Defea* 
sance. 

Or,  a.  covenant  that  he  will  not  sue  the  defendant  upon  a  former 
covenant.     (Com.  139.)     Adm.  Sal.  574.     Semb.  cont.  Sal.  575. 
^     And  in  all  cases,  where  the  defeasance  is  absolute  and  perpetual^ 
it  amounts  to  a  release,  and  shall  be  a  good  bar.     R.  Sho.  46. 

But  on  a  covenant  by  charter-party,  the  defendant  shall  not  plead 
a  breach  of  covenant  on.  the  other  part  in  bar ;  for  one  may  be  less 
damage  than  the  other.     R.  3  Lev.  41. 

SO|  if  several  covenant,  and  the  covenantee  makes  a  collateral  co- 
venant with  one  that  he  shall  not  be  sued,  this  cannot  be  pleaded  in 
bar;  for  it  does  not  amount  to  a  discharge  of  the  prior  covenant; 
for  it  will  not  be  to  the  benefit  of  all,  but  only  of  one.  Sal.  575. 
(1  Ld.  Raym.  688.)     (Com.  139.) 

So,  a  covenant  that  he  will  not  sue  for  such  a  time.     R.  Sal.  575. 

So,  if  a  covenant  be  to  give  licence  for  seven  years  for  payment,  it 
is  no  bar.     R.  Sho.  46. 

So,  sequestration  of  the  parsonage  in  covenant  for  rent  upon  a 
lease  by  indenture  is  no  bar.     R.  Dal.  44. 

So,  if  A.  covenants  to  pay  300/.  per  ann.  to  B.  quamdiu  he  «id 
his  wife  live  separate,  and  by  a  subsequent  deed  B.  covenants  to  in- 
demnify A.  from  the  payment  of  3002.  quamdiu  he  and  his  wife  co- 
habit, this  is  no  bar  to  the  action  upon  the  first  deed ;  but  A.  imist 
have  his  remedy  by  covenant  upon  the  collateral  indenture,  if  he  is 
sued  on  the  first.    R.  2  Vent.  dl8. 

(5iV  IS.)  Co- 
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(2  V  IS.)  Covenants  performed. 

Hke  dd^^daht  ttay  plead  performance  generally^  or  a  special  per. 
formance.     Vide  post,  (2  W  S3.) 

in  covenanti  or  in  debt  upon  a  bond  for  performance  of  covenants, 
if  all  the  covenants  are  in  the  affirmative^  the  defendant  may  plead 
covenants  performed  generally.     Co.  Lit  SOS.  b.     R.  Cro.  £1.  749. 

1  Lev.  SOS.     2  Sand.  411.     Vide  ante,  (E  26.) 

So,  if  some  of  the  covenants  are  negative,  but  they  are  void  in 
Iaw,«  the  defeMhttt  shall  [dead  perfornlance  generally ;  for  the  court 
will  take  notice'  that  the  negatives  are  contrary  to  law.  R.  Mo. 
856. 

86,  though  tor  dfimuitive  covenants  negative  words  of  the  same 
import  Arei  added.     1  Sid.  87. 

So,  in  covenant  to  discharge  all  arrears  of  rent,  it  is  a  good  plea 
that  he  left  money  in  the  [uaintiff's  hands  to  discbarge  it.  R.  4 
Mod.  249. 

If  several  bveaches  ar^  assigned,  he  may  fd^ad  to  each.  1  Sal* 
1S8. 

But  generallv,  where  some  of  the  covenants  are  negative,  the  de- 
fendant toast  plead  to  them  specially.    Vide  ante,  (£  25.) 

So,  if  the  covenant  requires  an  act  to  be  done  by  a  stranger.    Ibid. 

Or,  an  act  upon  record.     Ibid. 

Soy  if  a  covenant  be  in  the  disjunctive,  the  defendant  must  shew 
what  part  he  has  performed.    Ibid. 

So,  where  the  agreement  is  to  do  an  act  upon  request,  and  the 
request  is  alleged,  it  is  no  plea  to  say,  quod  paratusjuit  facere,  R. 
8  Mod.  295. 

Vet,  upon  a  general  demurrer  it  shall  be  aided ;  if  the  defendant 
pleads  generally,  where  there  are  any  negative  covenants.  Vide  ante» 
(E26.) 

If,  in  covenant  or  debt  upon  a  bond  for  performance  of  covenants, 
the  defendant  pleads  performance  to  the  affirmative  matter,  alleged 
for  breadi,  or  to  be  done  by  the  condition,  it!  is  not  sufficient  without 
shewing  how,  and  in  what  particular  manner  he  has  performed  it* 
Vide  ante,  (£  25.) 

As,  if  the  covenant  be,  that  he  make  appear  to  B«,  it  is  not  suf- 
ficient to  say,  that  he  made  appear  to  B.,  without  saying  how.     R. 

2  Lev.  125.       , 

That  he  will  pay  a  moiety  of  a  sum  to  be  received,  it  is  not  suffi- 
cient to  say,  that  he  has  paid  a  moiety^  without  shewing  how  much 
he  i^eceived.     1  Sid.  SS4. 

That  he  will  pay  as  long  as  letters  patent  stand  in  force,  it  is  not 
sufficient  to  say,  they  are  not  in  force,  without  shewing  how  become 
void.     R.  Sho.  290. 

So,  it  is  not  sufficient  to  say,  that  he  paratusfuit,  or  aiUulil  to  per- 
fonn^  when  he  takes  upon  himself  to  perform  at  his  peril.  R.  1  Lev. 
19J.    Vide  ante,  lC61.~C  75.) 

But,  if  the  concfition,  Sec.  comprehends  multiplicity  of  matter^ 
to  avoid   prolixity,   performance  generally  has  been  allowed,  and 
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tfie  other  party  shall  be  put  to  shew  a  particular  breach;    Vide  taMf 
(E  26.) 

As,  if  the  condition  be  to  pay  a  moiety  of  all  sums  which  he  shall 
from  tim^  to  time  receive.     R.  1  Sid^  334. 

ScL  fa,  on  a  recognizance,  which  was  conditioned  for  the  due  performanoe' 
of  ardCles  entered  into  by  A.  B.  Plea,  that  the  defendants  ne^efhad  a  counter- 
part of  the  articles ;  that  A.  B.  had  performed  idi  the  affirmative  covenants ; 
that  they  contained  only  one  negative  tovetiaiit»  (stating' it),  which  had  also* 
been  complied  with.    The  plea  held  bad.     1  Anst.  1 93. 

So,  if  the  covenant  be  in  the  negative^  it  is  suflkient  to  plead  ge- 
nerally in  the  negative ;  as^  if  the  condition  or  covenant  be^  to  m-- 
demnify,  &c.,  the  defendant  may  plead  generally,  quod  nan  fuit  damn 
nificatus.     Vide  ante,  (£  25.) 

So,  if  to  affirmative  words  the  defendant  pleads  in*  the  n^ative 
0um  darnnificatuSf  &c.     R.  2  Co.  4.     2  Cro.  363,  4<.     Mar.  pk  200. 

So,  if  the  condition  be  to  free  and  indemnify  from  the  charges  of 
a  suit.     R.  5  Mod.  244. 

But,  where   the  covemmt   or  condition   is  to  indemnify  from  m- 
certain  and  a  particular  thia^  it  is  not  sufficient  to  say,  nan  dam-- 
nificaitis  generally^  but  he  must  shew  how  he  indemnified.     Semb. 
5  Mod.  244. 

Performance  pleaded  otherwise'  thaii  in  the  terms  of  the  eovenant,  is  bad 
even  on  a  general  demurrer.-    1  Bos.  &  Pul.  455. 

(2  V  14.)  Pleas  to  a  breach  for  non-pa3mEient  of  rent^ 

In  covenant,  if  the  breach  be  for  non-payment  of  rent,  the  defen- 
dant may  plead  riens  arrear.  R.  cont.  1  Browol.  19.  (Covirp.  588.) 
i^cc.  2  Brownl.  273. 

That  the  plaintiff  nil  habuH  in  ienemeniis.  3  Lev.  1 93.  Vide  po8t» 
(2  W  48.) 

llie  defendant  may  plead  nU  hahuU  m  tenementii  to  an  action  of  covenant 
brought  by  the  committee  of  a  lunatic  on  a  lease  made  by  him  as  committee 
in  his  own  name  ;  for  the  committee  of  a  lunatic  cannot  grant  such  a  lease. 
2  WUs.  ]30^ 

Nil  kabet  in  tenementis  eannot  be  pleaded,  if  the  demise  is  by  induiture. 
Str.  817.    Ld.  Raym.  1550. 

That  apother  was  seised  in  fee  before  the  demise  amounts  to  ful  habet,  ke 
Ibid. 

Solvit  ad  diem.     2  Brownl.  2?3. 

But,  if  breach  be  assigned  upon  a  Covenant  in  a  lease  for  non- 
payment of  a  swn  in  gross,  nil  habet  in  tenementis  is  no  plea.  R. 
2  Vent.  99. 

To  covenant  fdr  rent,  the  defendant  may  plead,  that  before  the  rent 
becaitie  due,  he  assigpied  all  the  estate,  title,  intereitt,  and  term  for  years  which 
he  then  had  to  come  in  the  premises.    Doujg;.  461.  n. 

And  to  this  it  will  not  be  a  good  replication,  that  the  assignee  never  took 
actual  possession,  without  addmg  that  the  assignment  was  fraudulent  or  by 
way  of  mortgage,  &c.    Ibid. 

In  covenant  for  rent  i^inst  the  defendant  as  assignee  of  all  the  oiiffinal 
lessee's  interest,  &c.  by  virtue  whereof  he  became  and  still  is  possessed ;  if, 
the  defendant  plead,  that  all,  &c.  did  i#t  come  to  him  by  assignment,  aad 
that  he  did  not  become  possessed,  &c.  it  is  good  evidence  to  support  the  plea, 

that 
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•  • 

tiiAt  thfe  assignnieftt  was  by  v^y  of  mortgiAge,  with  It  clause  of  r  6dettiption» 
and  that  the  defendant  has  never  taken  actual  possession ;  and  this,  although 
the  mortgage  be  forfeited.    Dougi  455. 
But,  evidence  of  an  under-lease  will  not  support  such  a  plea.    Id*  183a 
Nor,  evidence  of  an  assignment  of  all  the  original  lessee's  estate  in  port  of 
the  demised  premises.    Ibid,  in  the  notes. 

So,  levy  by  distressy  is  no.  plea  in  covenant  for  non-payment  of 
rent ;  for  this  admits  the  rent  not  paid  at  the  day.  R.  2  Brownl.  279« 
Vide  post,  (2  W  470 

It  is  no  plea  that  aU  the  estate  and  fortune  of  the  lessee  was  transferred  to 
trustees  under  an  act  of  parliament,  though  a  public  one,  if  there  were  nor 
words  of  dischaige.    Andr.  40.    1  T.  R,  93. 

In  covenant  for  rent  against  an  assignee,  an  ass^ment  to  a  feme  covert 
before  the  rent  accrued,  is  a  good  plea.    Pougl.  452. 

lliat  the  house  was  burnt  down,  and  not  rebuilt  by  the  lessor  who  was 
obliged  to  do  it,  is  no  plea.  Str.  763.  Ld.  Raym.  1477.  Vide  1  T.  R. 
310.    Ambler,  619.     (Com.  626.)     6  T.  R.  650. 

Neither  can  the  defendant  set  off  any  uncertain  damages  which  he  may  be 
entitled  to  recover  against  the  landlord  on  any  of  the  covenants  in  the  lease. 
6  T.  a.  488. 

Whether  bankruptcy  be  a  plea  to  an- action  of  covenant  for  fent?  Queveg 
1  T.  R.  86. 

If,  to  covenant  for  not  repairing  certain  premises  demised,  the  defendant 
plead  that  the  {>laintiff  before  the  cause  of  action  accrued,  entered  and  pulled 
down  the  premises  and  expelled  him ;  the  plaintiff  may  reply  that  he  did  not 
expel,  &c.  fnodo  et  forma,  &c.     Wiliest  129. 

The  lessee  covenanted  to  put  a  house  in  repair  before  the  first  of  June 
"  5000  slates  bang  found,  alfowed,  and  delivered  by  the  lessor  towards  llie 
repair,**  and  afiemwds  to  keep  it  in  lepair  during  the  term :  the  ledsor  bi^ 
sigmed  a  breach  for  not  keeping  in  repair  after  the  first  of  June,  and  it  was 
holden  no  plea  to  say  that  toe  lessor  had  not,  ajfter  making  the  lease,  found* 
allowed,  and  delivered  the  sbtes,  &c; .  Willes,  146. 

But  to  an  action  of  covenant  for  not  repairing  several  premises,  the  defen- 
dant cannot  plead  an  expulsion  by  the  plaintiff  m>m  part.    Ibid. 

(2  V  15.)  For  not  making  assurance. 

In  covenant  for  further  assurance,  if  the  breach  be^  that  oonnad . 
devised  a  note  for  a  fine,  which  the  defendant  was  required  to  ac- 
knowledge and  refused,  the  defendant  may  plead  turn  requisivitm 
Lut.  286. 

Covenant  to  levy  a  fine  of  certain  lands  in  the  township  of  A.  in  the  parish 
of  B.,  on  the  request  and  at  the  costs  of  the  grantee;  breach  assignea  that 
the  grantor  refosed  to  acknowledge  a  fine  (tendered  to  him)  of  lands  in  the 
parish  of  B. ; ,  plea  that  the  note  of  the  fine  tendered  comprised  other  lands 
m  B.  than  those  contained  in  the  covenant,  of  which  the  grantor  was  seised ; 
and  it  was  holden  a  good  plea.    Willes,  150.     7  Mod.  292.  S.  C. 

(2  V  16.)  For  not  repairing. 

In  covenant,  if  the  breach  be  for  defiiult  of  repmiing,  the  defen- 
dant may  plead  quodreparavit. 

That  the  phuntifip  was  to  deliver  timber^  whidi  upon  request  he  did 
not  deliver.    Lut.  316. 

Otherwise  if  the  breaeh  be  assigned  in  a  thing  which  does  not  re* 
quire  dmher.    Ibid. 

If 
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If  he  pleads  qu&d  reparaoit  ge&eraliT>  and  issne  thereWf 
verdict  for  the  defeodaat)  it  shail  be  well.     R.  2  Mod.  176. 

But  he  cannot  plead  that  he  rebuilt.     R.  2  Leo.  189. 

The  bankruptcy  of  the  lessee  is  no  bar  to  an  tedon  of  covenant  brought 
^nst  him.     4  T.  R.  94. 

A  plea  of  bankruptcy  given  by  the  stat.  5  Geo.  3.  c.  90.  s.  7*  must  state 
that  the  eatise  of  actioii  accraed  before  the  bankruptcy ;  stating  that  an  in- 
V    denture,  on  which  the  aetion  is  folnded,  was  executed  pnor  to  the  bank- 
.  niptcy,  is  msufficient.    4  T.  R.  156. 

If  the  breach  be,  that  the  tenements  were  not  of  sudi  yeariy  valuer 
the  defendant  may  plead  ^t  they  were.     Lut.  389. 

If  the  breach  be»  that  a  stranger  had  tatlci  the  ddendant  shall  plead 
thfti  he  had  net     Lot.  922. 

In  covenant  for  quiet  enjoyment,  a  plea  that  for  the  first  half-year  of  plain- 

'  tiff«  leaae  dm  plafotiff  might  have  enjoyed,  ftc. ;  but  that  for  non-payment  of 

the  rettt  for  twenty-one  days  alter  that  half-year,  the  defendant  had  a  right 

to  re-enter  according  to  a  proviio  in  the  lease,  and  that  he  did  re-enter,  ic. 

waa  hoMen  bad  en  special  demurrer.     5  T.  R.  458. 

Bat  if  the  breach  be,. that  he  did  not  lease,  and  the  defendant  says, 
non  habuil  unde  dimittere  potuit^  replication,  quod  habuit  unde^  &e.  is 
not  good.     R.  2  Bat.  41. 

To  covenant  as  heir,  and  breach  assigned  for  want  of  repairs,  on  a  lease 
for  years,  it  is  a  good  plea  that  the  lessor  was  only  tenant  for  life,  with  a  tr»- 
vefse  that  the  reversion  was  not  in  him  and  his  heirs.     2  Wils.  143. 

Yet,  it  sha)l  b'e  aided  by  a  verdict,  quod  habuit  terras  unde  dimittere 
patuii.    2  BuL  41. 

On  a  covenant  to  build  a  bridge  in  a  substiuitial  manner,  and  to  keep  it  in 
repair  for  a  certain  time^  the  party  is  bound  to  rebuild  the  bridge,  thou|{h 
broken  down  by  an  extraordinary  flood*     6  T.  tL  750. 

(2  V  170  Judgment. 

If  Covenant  be  on  the  word  dimisif  &c*  the  plaintiff  shall  not  hare 
judgment  for  damans,  but  for  the  term.     R.  2  Leo.  104. 

If  the  defendant  has  judgment  against  him  upon  nil  dicit,  confession, 
'  or  demurrel^  a  writ  of  inquiry  shall  be  awarded  to  inquire  of  the 
dtamge^     t  Sand.  47* 

And  by  die  8t»  ft  8c  9  W.  3.  11.  the  plaintiff  may  surest  on  the 
roll  aa  many  breaches  a^  he  ahril  thitik  fit;  on  which  shall  issue  a 
writ  to  summon  a  jury  before  the  justices  o{  nisi prius  for  that  county, 
to  try  eacfa^  and  wh^t  damage  the  plaintiff  sustained  by  it,  which  writ 
the  said  justices  shall  return  to  the  court  from  whence  it  issued. 

In  covenant  if  there  be  an  issue  for  part,  and  a  demurrer  for  party 
the  jury  who  try  the  issue  shall  alio  find  conditional  damages  i^u  the 
demurrer.     1  Sand.  109. 

If  the  issue  goes  to  the  whole,  the  jury  shajl  find  damages,  and 
there  shall  be  ju^ment  tliereon. 

Where  the  precise  sum  is  not  the  essence  of  the  agreement,  the  quantum 
of  damages  may  be  assessed  by  the  jury ;  where  the  precite  sum  is  fixed  by 
the  parties,  the  Jury  are  confined  to  it.     4  Burr.  2225. 

If  two  persons  agree  to  perform  certain  woilt  in  a  Unii>fed  time,  or  to  pay 

a  stipulated  weekly  sunwfor  such  time  afterwards  as  it  should  ^eknaih-^unfinish- 

ed,  and  a  bond  is  prepared  with  condition  for  the  due  perfbmumee  of  the 

work,  or  the  payment  of  Uie  weekly  sufi*  and  the  work  is  not  fimshud  in  the 

6  time^ 
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Utiie»  silch  weekly  peyments  are  not  by  way  of  penalty,  but  ki  the  tiatiM  of 
liquidated  damages.    2T.R.32. 

In  articles  of  agreement,  consisting  of  varioipa  partioukrai  for  the  breach  oC 
some  of  which  stipulated  fines  were  to  be  pai4  >t  was  agreed  by  both  parties 
that  either  of  them  neg;lecting  to  perform  that  agreement,  should  pay  to  the 
other  200L  This  sum  is  in*  the  nature  of  a  penalty,  and  not  of  liquidated 
damages.    2  Bos.  A  Pul.  346. 

Where  articles  contain  coveiiants  for  the  performance  of  several  things^ 
and  then  one  large  sum  is  stated  at  the  end  to  be  paid  on  breach  of  perfor* 
mance,  that  must  be  considered  as  a  penalty.  But  where  it  is  agreed, 
that  if  a  party  do  such  a  particular  thing,  such  a  sum  shall  be  paid  by  hinb, 
there  the  sum  stated  may  be  treated  as  liquidated  damages.  Per  Heath, 
Just.  ibid. 

And  by  the  at.  8fc9W^3. 11*  tbejttry,  beades  damages  and  ooets 
a^  jisaaiy  shall  assess  damages  for  such  of  the  said  breaches  aa  {he 
plaintitf  shall  prove  broken,  on  which  the  like  judgmmit  aball  be  en* 
tered  as  formerly. 

But  if4fae  pldntiiF  assigns  several  breaches^  and  the  defendant  doee 
not  rejcHB^  tke  plainti£F  may  sign  judgment  if  he  plda&eS|  without  a 
writ  of  inquiry  awarded  retamaUe .  before  the  joatices  of  niii  prius ; 
for  he  has  his  election  to  proceed  upon  the  stiatiiie^  or  by  the  eonteon 
laWf  and  this  as  well  where  the  ju^ment  ia  for  WaAt  <h  a  ]ftjoinder> 
as  by  nil  dicit  or  confession,  &e.     (Com.  376.) 

Where  there  is  Judgment  for  the  plaintiff  on  demurrer  in  an  Miction  of  debt 
for  the  penalty  for  non-perfbrmance  of  covenants  in  articles  of  agreement^ 
the  plaintifif  may  enter  up  his  Judgment  for  the  penalty  in  like  manner  as 
before  the  statute  ;  but  then  the  judgment  is  to  stand  only  as  a  security  for 
the  damages  sustained,  and  the  plaintiff  is  not  to  assign  the  breaches  till  after 
the  judgment  is  given,  and  if  he  should  take  out  execution  for  th6  whold 
penidty,  then  is  the  time  to  complain.    Cowp.  357. 

In  debt  for  a  penalty  on  certain  articles^  the  jury  ought  to^asMSt 
damages  on  the  breaches  assigned^  and  if  they  find  the  woele  debt,  a  Wti'e 
de  n&oo  shall  be  awarded,  for  this  statute  was  made  in  ease  of  deftodanlB^ 
2  Wils.  377. 

(2  V.  18.)  Execution. 

After  the  judgment  in  covenant  there  shall  be  the  same  execution 
as  in  debt. 

But  by  the  St  8  &  9  W.  3.- 11.  if  after  judgments  and  before  exe- 
cution^ the  defendant  pays  into  court,  for  the  plaintiff's  use^  the  da* 
mages  assessed  by  the  jury  and  costs,  a  cessat  executio  shall  be  entered 
on  record. 

So,  by  the  said  st.  8  8c  9  W.  3«  11.  if  the  plaintiff  be  satisfied^  by 
execution  executed,  his  damages,  costs^  and  the  charge  of  the  execu- 
tion^ the  defendant's  body,  land  and  goods,  shall  be  forthwith  dis* 
charged,  and  the  discharge  shall  be  entered  on  record. 

But  by  the  same  statute,  such  judgment  shall  remain  as  a  collateral 
security  to  the  plaintiff  against  any  further  breach  of  covenant,  in 
which  case  the  plaintiff,  &c.  may  have  a  scire  facias  on  the  same 
judgment  against  the  defendant,  his  heir,  terre-tenant>  executor  or 
administrator,  suggesting  other  breaches  &c.  upon  which  shall  be  the 
like,  proceedings  ui  supra  to  try  issues,  discharge  execution^  Sec.  Et 
iic  ioties  qwties. 

So 
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SOf  before  where  there  was  a  judgment  in  covenant  npon  a  breadi 
of  covenant,  a  perpetual  scire  Jacias  might  have  been  sued  upon  anew 
breach,  without  suinf  covenant  ife  novo,     R.  Cro.  EI.  S. 

And  covenant  comd  not  be  sued  afterwards  upon  a  new  breach  of 
the  same  covenant.     Per  Manw.  5  Leo.  51. 

After  Judgment  for  the  plaintiff  on  demurrer,  in  debt  on  bond  c(m«- 
ditioned  to  pay  an  annuity,  the  defendant  cannot  take  out  execution  for  the 
arrears  due,  but  most  assign  breaches  on  the  record  under  this  statute* 
^  T.  IL  126. 

(2  W)  pieaning  in  debt. 

(2  W  1.)  Where  it  shaU  be  brought. 

]M)t  lies^  where  a  man  is  indebted  to  anodier  by  judgment 
specialty,  contract,  && 

If  a  debt  be  under  405.  it  shall  be  sued  for  by  plaint  in  the 
county. 

Or,  hyjustieies  in  the  county.     Reg.  199.  a.     F.  N.  B.  1 19.  L 

The  jusiities  requires  the  sheriff  ^uod  jusiic.  the  defendant  that  he 
render  to  the  plaintiff  what  he  owes  to  him,  &c.    R^.  139.  a. 

And  the  word  jutticies  is  repeated  in  the  writ  to  each  debtor. 
Ibid. 

And,  by  thejudicies,  the  county-court  may  hold  plea  in  debt  above 
Ms.    2  Inst.  312. 

If  it  be  sued  in  the  county,  the  plaintiff  may  remove  it  by  pane 
into  C.  B.  without  any  cause^  and  the  defendant  with  cause.  F.  N.  B. 
119.  K. 

Or,  by  recordare,  if  it  be  sued  in  the  ooiHt  of  a  city,  boroudi>  &e. 
Ibid. 

If  the  debt  be  above  Ms.  it  oug^t  rq;ularly  to  be  sued  in  C.  B«  by 
oriflinal.     Reg.  139.  b. 

And  upon  pretence  of  privily  by  bill  in  B.  R.    4  Inst.  71* 

But,  by  .the  modem  practice,  debt  may  be  'sued  in  B.  R.  by  oimnaL 
B.R.H.317. 

(2  W  2.)  What  Process. — Summons. 

Process  in  debt  by  the  common  law  was  only  a  summons.  3  Co. 
12.  a. 

By  the  st  25  Ed.  3. 17.  like  process  was  given  in  debt  as  in  account, 
whidi  by  the  st  W.  2.  17.  was  a  capias,  and  so  to  outkwry.  lUd: 
1  Brownl.  60. 

The  original  or  summons  in  debt  is  by  s  pracipc  quod  reddat. 

Reg.  139.  b. 
And  it  shall  be  in  the  cftfdtf^  and  d^in^^  for  moncrjr,  but  for  chattels, 

or  by  or  against  an  executor,   it  shall   be  in  the  deiinet  tatUum. 

F.  N.  B.  1 19.  M.    Vide  ante,  (2  D 1 .) 

The  original  ought  to  name  the  parties  by  their  proper  namefe, 
and  g^ve  an  addition  to  the  defendant.  1  An.  39.  \^de  Abatement 
(E  18, 8cc.— F  17,  &C-— F  22,  &c.) 

It  ought  to  be  without  rasure^  or  fiilse  Latm,  and  agreeable  to  die 
form  of  the  re^ster.    Vide  Abatement,  (Hi.) 

And 
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And  if  Aeoe  be  a  defect  in  the  writ,  l«tf^  or  retime  it  may 
be  pleaded  in  abatement,  or  assigned  fiir  error.  Vide  Abatement 
(Hl,&c) 

The  original  may  be  returnable  two  or  three  terms  after  the  tetie. 
Dy.  175.  a. 

The  sheriff  returns  upon  the  original,  pledg.  de  pros,  et  quod  sum. 

257. 

Or^  nihil  hqbei  per  quod  sum.  potest  /  or,  if  the  defoidant  be  a  derk, 
no  lay  fee  per  quod^  &&    Ibid. 

The  summons  ought  to  be  fifteen  days  before  the  day  of  the  return. 
Kit  257. 

(2  W  3.)  Capias. 

If  the  defendant  does  not  appear  upon  the  return  of  the  original, 
a  capias  issues.     R^.  Jud.  1.  b.    Off.  Br.  22. 

If  he  does  not  appear,  nor  is  taken  upon  the  eapiasj  an  alias  capias^ 
and  afterwards  a  plmies  capias^  issues.     R^.  Jud.  1  b.    Off.  Br.  2S. 

And,  if  the  sheriff  returns  upon  the  capias  that  the  defendant 
latitat  in  al.  com.,  a  testatum  capias  to  the  sheriff  of  such  county.  Off. 
Br.  2S. 

By  the  common  law  a  capias  does  not  lie,  except  in  actions  sup* 
posed  to  be  done  vi  ei  armis.    3  Co.  12.  a. 

Or,  for  the  kiiufs  debt.     S  Co.  12«  b. 

By  the  st.  of  MwA.  2S.  and  W.  2.  11.  it  was  given  in  account,,  and 
by  the  st.  25  Ed.  S.  17.  in  debt    8  Co.  12.  a. 

The  capias  ought  to  be  tested  *at  the  return  of  the  orignal,  the  aUas 
at  the  return  of  die  capias,  and  the  pluries  at  the  return  of  the  alias. 
Comp.  Att  7. 

It  ought  to  be  returnable  in  the  next  term  after  the  teste.  JD.  Cro. 
EL  (467.) 

The  capias  ought  to  be  conformable  to  the  ori^al,  and  the  alias 
9odpluries  to  the  capias^ 

And  therefore^  if  the  original  is  A.  i2e  B.  and  capias  b  A.  nuper  de 
B.  it  is  errdr.     R.  2  Cro.  576. 

If  the  original  be  Launcelot,  and  the  capias  Lancelot.  Semb.  Cro. 
El.  50. 

If  the  one  be  A.  B.  alderman,  the  other  armiger.     R.  Yel.  120. 

An  outlawry  is  valid,  though  it  do  not  appear  that  the  capioi  and  exigent 
were  under  the  seal,  but  omy  signed  by  the  Justices  of  oyer  and  termikier. 
4T.R.521. 

.  The  St.  25  Edw.  3.  s.  5.  c.  14.,  which  requires  that  the  second  capiat  against 
a  party  indicted,  shall  require  the  sheriff  to  seise  as  well  his  chattels  as  his 
body,  does  not  apply  to  courts  of  oyer  and  terminer  and  gaol  delivery,  since 
the  writ  is  to  be  returnable  in  three  weeks,  when  such  court  will  not  be  sitting. 
4T.  R.52I. 

(«W4.)  Exigent. 

If  the  defendant  is  not  taken,  or  does  not  appear  upon  the  return 
of  the  pluries  capias,  an  emgi facias  issues.     Reg.  Jud.  2.  a. 

A  plaintiff  cannot  pitxseed  to  outlawry  in  the  exchequer,  the  court  having 
no  process  on  which  to  found  such  a  proceeding.     1  Price,  309. 

By 
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By  the  at  SI  EL  3*  in  ail  peiaonal  actimis,  m  writ  of  proclamalioD 
shall  be  made  oiit  upon  evenr  exigent  of  the  same  iesU  and  raturn, 
and  delivered  to  the  sherijBT  of  the  county  where  the  defendant  thao 
dwells,  who  shall  thereon  make  three  prodamations,  the  first  at  the 
county  court,  the  second  at  quarter  sessions,  and  the  third  a  month 
before  the  quinio  exaet.f  at  the  church  door  where  the  defendant 
dwells,  &c.  and  all  outlawries  otherwise  had  shall  be  void.«^-<So,  by 
the  at.  6  H«  8.  4. 

In  criminal  cases  no  proclamation  is  neoesaary  to  outlawry,  oAerjudflBeDt. 
3  T,  R.  503. 

If  a  writ  of  proclamation  require  the  defendant  to  render  himself  (not 
to  the  justices,  &c.  but)  to  the  sheriff,  (as  it  may)  so  that  he  might  have  his 
body  before  the  justices,  &c.  at  the  next  sessions  of  oyer  and  terminer,  it  is 
the  duty  of  the  defendant  to  render  himself  to  the  sheriff  before  the  fifth 
Q0uatf  court ;  so  that  an  outlawry  after  that  time,  and  belbve  the  next  ses- 
sions,  is  valid,  since  wheo  given  the  de&ndant  had  no  future  day  for  sumn-' 
Bering,    4T.R.5. 

A  writ  of  prochupation,  re<}uiring  the  sheriff  to  proclaim  the  dgife.njlanl  in 
*'  opeu  court,  ]fx  the  sheriff's  CQuatyt**  me^ns  in  his  co^p^y  wurt,  and  is  tlvere- 
fi^  sufficient.    4  T.  R.  52 1 . 

If  it  appear  by  the  writ  of  proclamation  and  return  thereon,  that  au  out- 
lawry for  felony  was  pronoupced  before  the  day  of  appearance  given  to  the 
party,  it  is  erroneous.*   3  T.  R.  499. 

The  St.  31  Eliz*  c.  3.  requires  ''one  other  of  the  said  proclamations  lo  be 
made  at  the  general  quarter  sessions  of  the  peace,  in  those  parts  where  the 
|Ni|r^  defend^ti  at  the  time  of  the  e^iigevt  a^wsided^  sbaU  be  dweiliag.'*  By 
**  in  those  parts"  is  meant  county,  riding,  qr  division^  A  writ  of  pi^clarojMtion, 
^er^P.re,  requiring  proQlam^tion  to  be  ];n«4e  at  the  genenal  quarter  sessions 
of  the  peace  to  be  holij^n  for  the  md  sheriff's  goupty,  b  good.  4  T.  R, 
621. 

The  sheriff's  return  to  a  writ  of  proclamation,  statine  that  he  had  pro- 
claimed the  defendant  at  the  church  door  of  the  parish  of  Y.,  in  which  the 
writ  states  that  he  is  inhabiting,  is  sufficient,  though  it  do  not  add  '*  where  he 
b  inhabiting."    4T.R.521. 

The  sheriff  in  his  return  to  the  writ  of  proclamation,  need  nat  state  that 
the  defeodq^t  did  not  appeari  though  h^  mmt  in  that  t»  the  writ  of  exigent. 
4T.  R.521. 

The  exigent  shall  be  conformable  to  the  ori^nal  and  capiflji. 

And  therefore,  if  it  be  a  testatum  capias^  an  exigent  does  ooi  lie 
thereon  in  the  last'CouQ.ty»  without  an  original  capitU  there.    Dy. 

295.  b. 

The  exigent  shall  have  such  return^  as  that  five  county-courts  Biay 
intervene  between  the  teste  and  return.     Comp.  Alt.  IS. 

And  if  there  are  not  five  county-courts  before  the  return,  an  exigent 
denovo allocate  4  com.  issues.     Reg.  Jud.  21. b.  61.  b.    Kit.  264.  a. 

So,  if  another  person  of  the  same  name  with  the  defendant  appears 
upon  the  exigent,  the  plaintiff  may  have  an  exigent  de  novo  against  the 
defendant     Off.  Br.  80. 

But  the  exigent  attocat,  com,  must  be  ^cecuted  at  the  next  county 
after  die  fourth ;  for,  if  by  any  accident  the  fifth  cpMnty  intervenes, 
it  will  be  error.     PI.  Com.  371.  b. 

So,  prodamatibn  n^st  appear  to  be  made  at  the  county-court  held 
pro  com.,  for  in  com,  is  not  sufficient.  R.  1  Vent.  108.  R.  3  Mod.  89* 

Return 


Return  of  proclamatioD,  <'  tha^  t}iey  were  qiadf  i^  b^  the  writ  comnvinded," 
good.    Semb.  Barnes,  322; 

If  ther^  are  seyeral,  it  must  be  .$aid^  quoi  nee  eorujn  (iliquis  cannpi' 
ruit.     R.  S  Mod.  90. 

If  the  defendant  appears  upon  tbe  esigfnt,  the  sheriff  may  retiirn  a 
reddidit  se.     Kit  264.  a. 

So»  if  one  of  the  defendants  appears  he  may  return  so  for  him^  (md 
proceed  against  the  others.     Kit.  264. 

Sq,  if  one  defend^t  dies.     Kit.  264.  b. 

If  the  defendant  appears  upon  the  exigent^  he  may  have  a  superse- 
deas to  the  sheriff. 

Supersedeas  to  the  exigent  should  be  ddivered  to  sheriff  before  return. 

Barnes,  3 19. 

Whilst  the  writ  remains  in  sheniTs  hands,  though  after  the  retucn,  a 
supersedeas  may  be  allowed  on  costs.    Barnes,  323. 

1$  defendafit  becomes  ^  prispn^r  after  th^  ieuie^  and  b^^oro  |^e  letmii  of 
exigent  on  ca,  sa.  proceedings  shall  be  staid.     Barnes,  321. 

If  the  sheriff  procee^f  fifter  supersedeas  to  outlawry}  it  will  \i/^  ei3K>r. 
Yd.  57.     R.  Mo.  73. 

So,  it  will  be  error^i  if  the  outlawry  be  prououjc^^  on  tl^  aapie 
day  |he  exigent  bears  tesU.    R.  S  Cro.  660* 

If  there  bs  no  return  to  tbe  exigent.    R.  Dal.  68.     1  And.  36. 

Or,  the  name  of  the  sheriff  be  not  added  to  it.  Dub.  Dal.  68.  Lee. 
ISO.    Semb.  Hob.  70. 

But  it  is  no  error  in  an  oudawry,  after  judgment,  if  there  be  no  pro- 
clamation in  the  county  where  the  defendant  inhabits.    R.  2  Cro.  577* 

So,  an  outlawry  shall  not  be  reversed  for  default  of  proclf^n^aition  ii| 
the  county  where  the  defendant  dwelt,  till  issue  tf^ke^  thereon  an<I 
tried.     R.  1  And.  36.     [Vide  Utiagary.] 

(2  W  5.)  Outlawry  upon  it 

If  the  defendant  upon  the  exigent  being  quinto  excfct.  ipakes  defiai\ilt, 
there  shall  be  jud^eut  quod  utlaget.  Kit.  263.  b.  [Vide  iufiv^ 
Utiagary,  (C  1.)] 

And  the  outlawry  shall  be  by  judgment  of  the  coroners.  R.  2  RoL 
805.1.35.     R.2Cro.  521. 

Therefore  in  a  countv  in  which  there  is  no  coroner,  there  can  be  no  out** 
lawry.    Ld.  R.  591^ 

If  there  are  several  defendants,  the  Judgment  shall  h^'quod  utlageniur. 

If  defendant  be  a  woman,  it  shall  not  say  quod  utlaget.,  but  quod 
waiveat.,  otherwise  it  is  error.     R.  2  Cro.  858.     Vide  Utiagary  (A). 

But  a  return  of  tlie  coroners,  that  he  was  outlawed  upon  a  certio^ 
rari  to  them,  does  not  conclude ;  for  it  does  not  belong  to  them. 
Dy.  223.  a. 

Soy  in  every  case,  where  the  entry  varies  from  the  legal  form,  it 
will  b#  error :  as,  if  it  does  not  appear  that  the  coun^-court  was  held 
pro  com.     R.  S  Mod.  89.     R.  2  Rd.  802.  1.  SO. 

Or,  if  it  be  in  hustingiSf  without  saying,  that  it  was  in  hustingis  de 
communibus  placitis.     Cro.El^  50.     2  Rol.  80S.  1.  10. 

So,  if  the  quinto  exast.  &c.  be  entered  the  day  of  the  teste  of  th« 
exigent    }l.  2  Cro.  660. 

Or^  there  are  only  fourteen  days  between  the  two  counUes  up<»i 
the  return  of  the  exigent.    R.  2  RoL  802.  1.  42. 

If 
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If  di€fe  wte  several  deftndants.  and  the  entry  is  nan  comparueruni^ 
tridioot  aajmi^  nee  e&rum  aUquU.  R.  2  Cro.  S58.  2  Rol,  490. 
2  Rol.  802.  1.  2B.  Cro.  El.  50.  5  Mod.  90. 

If  the  year  is  mentioned  to  the  quarto  exact. ^  though  it  be  to  the 
tertio  and  quinto^  by  which  it  may  appear  to  be  the  same  year.  R. 
2  Rol.  803.  1.  25.  2    : 

If  it  be  oil  oomitat.  tent,  prima  M.  anno  regni  domni  nostri  Jaisobit 
omitting  re^.     R.  2  Rol.  30^.  1.  45. 

Qr>  damtni  regiSf  omittbg  the  kin^s  name.    R.  2  Roh  802. 1.  60. 

Or,  omitting  regni  Anglia*    R.  2  Rol.  803.  1.  5. 

If  the  outlawry  h^per  judicium  coronatorumf  without  naming  Ifae 
oonmersi  except  in  London.    R.  2  Rol.  802.  L  37. 

Bttty  in  London  namii^  the  ooronen  is  not  usual*  R.  2  RoL  902^ 
L  45. 

SOf  juinto  exact,  ad  Jest.  SiPauU  1653,  without  saying  A.  D.is^ 
no  error.   R.  Hard.  6. 

S09  in  London  fourteen  days  between  two  hustings  will  be  well ;  fiir 
the  hustings  may  be  held  every  week.    2  Leo.  14. 

In  arecord  of  oudawty,  it  is  necessary  to  state  the  year  of  theldiig*s  reign 
in  which  every  transaction  liappened*  though  in  other  records  it  is  not ;  benee 
an  outlawrjr  was  reversed,  beosuser  in  ^e  shenflfs  vetum  tt>  the  extgrnft,  <he 
year  of  the  iourth  exaction  was  not  stated.    5  T.  R.  202. 

If  it  appear  by  the  return  of  the  sheriff  on  the  record  of  outlawrjf,  that  thi 
writ  of  proclamation  was  delivered  to  him  three  lunar  months  before  its  r^ 
tum^  it  u  sufficient,  though  not  expresslv  averred.    4  T.  R.  521. 

The  record  of  an  outlawry  need  not  all^e  that  the  defendant  did  not  come 
in  before  the  extgr^^  was  awarded.    4T.  n.  521. 

An  averment  even  in  a  record  of  outlawry,  that  the  sheriff  was  co|iima;nded 
to  take  the  defendant,  to  exact  him,  or  odierwise^  is  a  suffident  averment 
that  a  writ  of  capUu,  of  exigent  and  so  forth,  was  issued  against  him.  6  T. 
R.  673. 

The  names  of  the  coroners  by  whom  the  outlawry  b  pronounced  need  not 
be  subsaribed  .to  the  outlawry ;  since  all  that  is  ^uisite  is,  that  it  appears 
by  whom  the  outlawry  was  pronounped,  and  that  they  had  authority  so  to  do. 
4T.R.521. 

If  in  therecoidof  an  outlawry  it  is  averred  that  one  sheriff  executed  the 
exigent  and  another  returned  it,  and  the  duration  of  time  between  the  quinto 
exactui  and  the  return  does  not  exceed  a  year,  it  will  be  intended,  thou^  not 
averred,  that  the  sheriff  who  made  the  return  was  the^ucoessor  of  him  wh6 
eatequted  the  writ.    6  T.  R.  573. 

(2  W  6.)  Capias  uUagatum. 

After  outlawry  returned*  the  plaintiff  dmll  have  a  capiat  fftlagatum 
against  the  defendant    Vide  UUagary,  (D  5.) 

Capiat,  aUoi,  ^  pjurtct,  may  issue  all  together  in  order  to  an  outlawry. 
And  no  affidavit  for  bail  is  required,  nor  any  date  to  the  writs.    Bamq|j,  322,, 

Or,  special  against  him,  his  goo^Si  fMid  lands. 

And  thereon  an  inquisition  sh^l  Pc  taken  and  returned. 

In  K.  B.  the  writ  of  capiat  utlagaium  and  the  sheriff's  return  to  it,  ough^ 
to  be  filed  in  the  office  of  the  clerk  of  the  exigeatB  and  outlawries ;  s^d  not 
in  the  treasury  chamber.    3  T.  R.  578. 

Yet,  by  tne  st  4  &  5  W.  &  M.  18.  a  defendant  taken  upon  a  ca^ 
pias  utlagatum  shall  be  discharged  on  bis  i^ttomey's  signing  an  appear- 
ancc)  or^  if  special  bail  reqiured^  on  bou^i  &9i     . 

If 
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If  capias  utlagaium  recites  a  special  original,  specially  expre«ing  the 
cause  of  action,  the  sheriff  must. take  special  bail,  though  the  capiat  utlaga- 
turn  is  not  marked  for  bail.    3  B.  M.  1482. 

PkxMsess  of  outlawry  is  not  within  J  2  G.  I.e.  29.     Ibid. 

Defendant  cannot  reverse  outlawr}%  \rithout  giving  such  bail  as  the  law 
requires.     Ibid. 

If  the  defendant  be  taken  upon  a  capias  utlagaium,  the  plaintifF 
cannot  declare  against  him ;  for  the  process  is  determined.  Dy.  Cro. 
El.  706,  7. 

But  he  may  have  a  new  action  of  debt  against  him.  D.  Cro.  El. 
707.     5  Co.  88.  a. 

Or,  may  reverse  the  outlawry  for  error.     I  Bro.  Ent.  215,  216. 

By  the  st.  31  £1.  3.  none  shall  be  admitted  to  reverse  an  outlawry 
for  want  of  proclamation,  unless  he  put  in  bail  to  answer  the  plaintiff 
on  the  same  cause  of  action,  and  to  answer  the  condemnation  also,  if 
the  plaintiff  begin  suit  before  the  end  of  two  terms  next. 

If  the  case  originally  required  special  bail,  and  defendant  stands  out  to  an 
outlawry,  he  cannot  come  in  and  appear  to  the  outlawry,  without  putting  in 
special  bail,  and  the  filacer  shall  not  issue  a  supersedeas  till    then.     3  B.  M. 
1920. 

So,  if  the  reversal  be  ibr  other  defect,  when  the  debt  and  damages 
Amount  to  upwards  of  10/.     Com.  Att.  16. 

So,  if  the  reversal  be  of  an  outlawry  in  ejectment,  &o.     2  Rol.  490. 

If  the  plaintiff  proceeds  to  an  outlawry,  when  the  defendant  was 
in  prison  upon  the  capias,  he  shall  reverse  it  at  his  own  charge. 
2  Vent.  46. 

Or,  if  the  plaintiff  knew  (hat  he  was  in  prison  in  another  action  at 
his  suit.     Sal.  495. 

Or,  if  the  defendant  appears  publicly,  it  shall  be  so  in  B.  R.  other- 
wise in  C.  B.     Sal.  495. 

After  outlawry  reversed,  the  defendant  ought  to  appear  and  accept 
a  declaration  within  two  terms  next.     Vide  ante,  (C  4.) 

If  the  outlawry  was  in  London,  &c.  the  plaintiff  may  afterwards 
decfaure  in  another  county.     R.  Lev.  245. 

If  the  plaintiff  does  not  declare  within  two  terms  after  notice  of  the 
reversal  of  the  outlawry,  the  defendant  shall  have  costs  to  be  taxed 
by  the  prothonotary.  . 

After  outlawry  reversed,  the  plaintiff  may  declare  upon  the  first  or 
upon  a  new  original,  for  by  the  oudawry  the  first  was  determined. 
Jon.  442. 

Yet  they  may,  on  extraordinary  grounds  either  Ibr  or  against  him,  but  are 
not  bound  to  do  it.  Per  Ittansfieid  C.  J.  caterU  non  assentient.  ui  videtuu 
4  Bur.  2527. 

Nor,  will  the  court  bail  him  by  their  discretionary  power,  without  consent 
of  prosecutor,  though  a  writ  of  error  is  allowed.    Ibid. 

For  such  custody  is  in  execution ;  not  for  security  only,  but  in  part  of 

Cunishment,  and  will  be  considered  in  the  final  judgment ;  and  if  the  out- 
iwry  is  reversed,  defendant  must  continue  in  custody  on  the  conviction. 
Ibid. 

Arrest  on  cap.  utlagat.  is  bad  on  Sunday.     Barnes,  319. 
On  plaintiff's  deatl^  and  no  administration,  prisoner  on  cap.  uilagai.  shall 
be  dischaixed.    Bwmes,  366. 

Prisoner  ^m  capias  uitagatftm  discharged  by  insolvent  act,  cannot  be  taken 
on  a  new  cap.  uitagai.    Barnes,  378. 

Vol.  VL  B  b  (2  W  7.)  De- 
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(2  W  7.)  Declaration  in  debt.— Must  shew  the  certainty  of 

the  debt  demanded. 

A  declaration  in  debt  is  founded  upon  a  speciality,  or  judgment,  or 
contract. 

In  alt  actions  for  debt,  the  declaration  must  shew  the  certain  sum 
demanded ;  and  therefore,  if  the  contract  is  contingent,  or  depends 
upon  divers  particulars,  the  declaration  shall  demand  a  sum  certain- 
Vide  ante,  (C  21.) 

If  the  declaration  be  upon  several  bonds  or  CQatracU»  wi)at  is  due  i^n 
both  shall  be  demanded  iu  one  entire  sum.     Yel.  81 .     3  Leo.  119. 

If  it  be  for  arrears  of  an  annuity  granted  for  yearsi  it  must  be  for 
si^h  a  s^m,  without  saying  de  annuald  redditu.     R.  Yel.  208-    1  Sul. 

j.fl. 

'Declaratio;i,  quod  pro  diver  sis  debitis  et  mercimon.  concessit  solvere, 
is  not  good.     K.  2  Kol.  332. 

If  the  contract  be  for  foreign  Coin,  the  safest  way  is  to  declare  quod 
reddat  2p/,  certain,  or  whatever  other  sum,  and  then  shew  the  oon- 
tx^t^n:  so.inuch  foreign  coin,  which  aiting.  ad  20L  monet,  Angl^.R* 
2  CfO.  8B,     Yel.  80.     Mo.  775. 

And  this  in  debt  by  bill  as  well  as  by  original.  R.  2  Cro.  88. 
.  If  tt-snan  biods  himself  in  a  hamd  to  pay  so  much  Flemiab,  &c.-the 
pilaiatiflr  may  declare,  fuod  reddat  ao  much  as  it  amounts  to  ia  Eogliih 
coin.  R.  Yel.  81.  135.  2  Cro.  617.  Jon.  69. 
^  If  Armanis  bound  to  pay  67i.  at  IL,  and  d^  is  brought  for -56/. 
th^wahiti  of  the  cDiath^,  without  more,  if  the  defendant  dfinallda 
oyer  of  the  bill^  and  then  demurs,  there  shall  be  judgment  for  (tbe 
d^ibndpdt     R.  ^  Bui.  154.  >^ 

And  where  the  contract  is  for  foreiga  coin,  the  pkuntiff  hmibis 
dettion  to  demand  sudi-jeQio,  or  as  much  as  it  amounts  to  in  steeling. 
R.  1  Leo.  41.  ....,,. 

If  thete  be  a  sale  of  godds  for  two  jewels,  two  diamcmda^^&c'  mt 
ceprtain,  the  declaration  niay  Asmand  the  jewels,  Sec.     I  And/  lift. 

Yet,  if  diAtbd  for  fio'mucfh  moneU  Flandr*  ad  valor.  soinuclim6fie^. 
AngLj  it  is  well.     R.  Cro.  El.  5^6.     Mo.  7^4.  * 

But  then  the  jui^  puffht  to  inquire  of  the  valu^  or  a  writ  of  in- 
quiiy  must  issue  before  juclgmetit.    Cro.  Bf.  556l   d'Cro.  617*  [Vide 

siipra  Pleader,  (Z).] 

So,  if  the  contract  be  for  2(Sl.  to  be  paid  in  goods^  without  saying 
what  in  certain,  it  must  demand  tbe  20/.  not  the  goods.     R.  1  And. 

If  the  contract  be  for  100  guineas^  he  may  declare  for  so  much  aa 
they  ar^  valued  for.    Dub.  Skin.  573. 

If  debt  be  for  a  certain  sum,  and  the  particular  contracts  whereon 
the  plaintiff  declares,  amount  to  more,  it  is  bad ;  for  he  ba^  judgment 
for  mpne  thaa  he  deipands.  R,  Yel.  5.  Vide  post,  (2  W  li.)  ute, 
(C  84.)  ^  ^. 

,  If  t(ie  plfintiff  in  ^he  beginDiqg  of  hia.  declaration  in  an  action  for  a  sin^ple 
''Contract,   demandfs  more  than  the  suxns  mentioned  in  the '^veral  counts 
amount  to,  and  calls  the  sum  in 'each  count  parcel  of  the  suta  ^Kemradetf, 
specifying  it,  and  'assi|n^  for  breach  tbar  the  defendittftt'&M^'^t'^iaidUbat 

o  '  «um 
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•urn  or  any  part  of  it,  no  objection  can  be  taken  to  the  declaration  upon  a 
special  d^awver.    1  H<B1.  249^ 

In  debt  upon  a  specialty  the  plaintiff  may  recoTi^r  a  less  sura  than  he  de* 
mands.    Ld.  R.  814. 

Thus,  .in  debt  upon  a  covenant  to  pay  so  much  for  every  hundred  stacks 
of  wood,  where  the  plaintiff  demanded  by  his  declaration  payment  for  850  ; 
the  court  held  him  entitled  to  recover  for  the  800.    Ld.  R.  814.  P.  C. 

So»  if  he  declares  for  so  much  due^  and  demands  a  less  sum  withoat , 
snewfng  that  the  residue  is  discharged.     Vide  ante^  (C  84<.} 

It  is  no  objection,  that  the  aggregate  of  the  sums  demanded  exceeds  that 
in  the  recital  of  the  writ.     1 1  East,  62. 

So,  if  he  declares  upon  several  contracts,  and  shews  part  satisfied, 
but  does  not  say  on  which  contract,  and  he  cannot  recover  upon,  all 
tK^, contracts,  he  shall  recover  for  no  part.     R.  Cro.  El.  583. 

So,  if  the  debt  be  founded  upon  record  or  specialty,  and  be  d^ 
mands  a  less  sum  than  was  due  by  the  specialty,  without  shewing  ^he 
residue  satisfied ;  as,  if  80  shillings  are  demanded  upon  a  judgment 
in  an  inferior  court,  where  the  judgment  was  for  80  shillings  and 
four-pence.     R.  3  Mod.  41. 

On  a  certificate  of  the  commissioners  of  army-debts  for  105/.  185.  7d. 
farthing,  the  demand  (which  it  was  necessary  by  the  statute  to  make)  bad 
been  made  for  105^.  18«.  6d.  farthing,  and  plaiimff  was  n^osuitedi  Bunb. 
166. 

But  debt  for  50i.,  and  a  declaration  upon  a  bill  to  pay  SQL  ^iz. 
ten  pounds  at  five  several  days,  and  ten  pounds  nomine  poems,  is  wdl; 
for  it  is  a  several  bill  as  to  the  nomins poena.     K«  Cro.  EL  771. 

So,  in  debt  upon  several  boada,  if  he  shews  part  satiafied,  il  is 
sMfficient,  though  he  does  not  say  upon  which  ibeod.  B.  8*BaL  244« 
iRoL43S.  ' 

So,  it  is  sufficient,  if  he  decIanDs  for  a  debt  of  ^0/.  though  |iart  be 
salisidd  before  action.     I  Vent.  13fi. 

.  So,  in  debt  upon  a  statute,  &c.  if  the  deidaiiatioa  b»  fuad  atm^  &c. 
it  is  well.     R.  Sho.  837. 

'  A  mispleadioff  of  the  averment  in  debt  "  ^beoby  a»  action  had  aocmed, 
&c"  is  aground  for  special  demuner.     18.^  P..58i..   ■ 

An  indebitatus  count  in  debt  for  gpods  sold  and  deliver^,  iQ  the  general 
form,  is  sufficient.     2  T.  R.  2^.  ,         ;    m 

(2  W  80  When  in  the  (^ebet  el  detinet. 

So,  a  declaration  in  debt,  generally,  shall  be  irt  the  debet  et  detfnet' 

Though  it  be  against  husband  and  wife  for  the  debt  of  the  wife 
dim  sola.     R.  8  Leo.  206. 

Though  debt  be  for  guineas  or  foreign  coin  of  so  much  value 
English. ,  R.  Lut.  488. 

But  where  debt  is  brought  for  goods  and  chattels  it  may  be  in  the 
4dinet  only. 

As,  in  debt  qnodreddat  ddHwmferru    Yel.  71. 

Qjiod  reSdat  so  many  quarteriafruntenti.  2  Cro.  88.  4  Leo.  46. 
11  H.  7.  £.b. 

,    Sq,  ifit  be  for  foreign  coin.    Mo.  704.    Yel.  81.    R.  Latch,  8*. 
R. ;}  Cro.  j617.    a,  I^^.5.    Jon.  69. 

Or.  for  guineas  in  specie.    4  Mod.  410.    Lut  488. 

B  b  2  So, 
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Sof  in  debt  by  or  against  an  executor.  Vide  ante,  (2  D  1. — 2  D  S.) 

But  upon  an  original  in  debt  the  plaintiff  cannot  dedare  in  im- 
nuity.     R.  Yel,  208. 

.    And  therefore,    if  the  declaration  is  quod  reddat  501.  de  annuaU 
reddii.y  and  shews  the  grant  of  an  annuity,  it  is  bad.     Yel.  208- 

So,  a  declaration  in  B.  R.  de  placitodebiti  quod  reddat  ei20L  with- 
out saying,  quas  ei  debet  et  injuste  detinet,  is  bad.     R.  Mod.  Ca.  S06. 

So,  the  assignees  of  a  bankrupt  are  allowed  to  sue  both  in  the  debet  and 
detimtj  because  the  whole  property  of  the  bankrupt  is  vested  in  them  br 
law.     2  T.  R.  45. 

(2  W  9.)  Declaration  upon  a  bond,  &c. 

If  the  plaintiff  declares  upon  a  bond,  or  other  specialty,  he  must 
shew  the  certainty  of  the  bond,  &c. 

And  therefore,  if  he  says  per  scriplum  concessit,  without  saying  per 
scriptum  suum  obligatoriuniy  it  is  bad.     Semb.  Cro.  Car.  209. 

Or,  per  scriptum  manu  sua  signat,     Semb.  3  Lev.  234. 

But,  per  scriptum  suum  Migatorium  is  :»ufficient,  without  saying 
^igillo  sigiUatmy  for  scriptum  obligatorium  implies  it.  R.  Cro.  El.  737- 
R.  2  Cro.  420. 

And  if  he  omits  per  scriptum  obligatorium^  after  plea  upon  oyer 
quod  solvit,  &c.  it  shall  be  aided.     R.  Cro.  Car.  209. 

So,  after  plea  of  privilege,  and  a  demurrer  thereto.     Lut.  1667. 

So,  per  scriptum  obligatorium  is  sufficient,  without  mention  of  the 
date,  or  seal,  or  delivery.     R.  Mod.  Ca.  306. 

So,  per  scriptum  obligatorium  cujus  dat.  est  eisdem  die  et  anno^ 
though  it  has  another  or  void  date,  for  cujus  dot.  shall  be  construed' 
of  the  delivery,  otherwise  if  it  was  gerentem  such  a  date ;  for  then  the 
time  date  shall  be  set  out.     R.  Sal.  463. 

If  the  bond  upon  oyer  appears  to  tie,  I  A.  stand  bound  hi  16 
pounds,  and  is  to  be  paid  to  B.'s  executors,  it  is  good,  without  saying 
to  whom  bound*     R.  3  Lev.  21. 

If  the  whole  substance  of  the  bond,  &c.  be  in  the  declaraUon»  it  is 
not  necessary  to  mention  words,  underwritten,  or  indorsed.  R. 
2  BrownU  98. 

Tlie  plaintiff  may  declare  upon  several  bonds  in  the  same  dedara- 
tion.     Vide  Action,  (G).  * 

So,  he  may  declare  upon  a  bill  for  payment  of  money  on  a  day 
with  a  nomine  pcena  for  non-payment,  and  afterwards  declare  for  the 
nomine  poena.     R.  Cro.  £1.  77 1 . 

So,  he  may  declare  upon  a  peaal  bill,  thot^h  it  be  not  formally 
expr^sed.     R.  2  Vent.  J06. 

If  the  declaration  is  insufficient,  or  upon  oyer  appears  not  sufficieat,^ 
the  defendant  may  demur.     Vide  Ante,  (Q  3.) 

To  an  actipn  of  debt  on  bond  the  defendant  prayed  oyer  of  the  conditioD, 
which  was  •*  for  tlic  payment  of  100/.  by  insUlraents  till  the  said  sum  of 
100/.  be  paid  ;**  and  then  pleaded  non  tst  factum.  Tlie  word  "  hundred**  had 
been  omitted  in  the  second  place,  where  it  occurs  in  the  condition,  and  was 
afterwards  inserted  without  the  defendant's  knowled^.  Held,  thdt  though 
this  alteration  did  not  avoid  the  instrument,  yet  it  made  such  a  vaHance 
between  the  oyer  and  the  condition,  as  precluded  the  plaintiff  from  iteoovednff« 
1  Mars.  214.  5  Taunt.  707. 

The 
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The  breach  may  be  assigned  in  the  words  of  the  condition  y  llius,  in  .the 
case  of  a  bond  to  perforin  an  award,  the  assignment  may  be  in  the  word^  of 
the  award  generally.     1  Price,  1 09.  . 

Assignment  of  breaches  in  debt  on  bond  to  perform  an  award  in  the  words 
of  the  award  generally,  held  sufficient,  although  the  plaintiff  did  not  ^ew 
that  performance  might  have  been  effected,  or  that  the  defendant  had 
become  enabled  to  carry  it  into  effect,  by  the  circumstances  having  taken 
place  on  which  it  was  to  have  been  performed,  the  award  being  held  to 
assume  that  they  had.  And  the  fact  of  suc^h  circumstances  not  having  taken 
place,  if  they  lay  properly  within  the  defendant's  knowledge,  should  be. 
pleaded  and  set  out  by  him.     1  l^nce,  109. 

Unless  in  the  single  caiic  of  debt  for  rent,  where  a  deed  is  the  foundation 
of  the  action,  it  must  be  speciticully  declared  on.     1  N.  11.  10  L 

It  is  a  rule  in  pleading,  that  a  party  may  state  a  deed,  and  leave  it  to  the 
court  to  determine  what  its  operation  is.  If  the  legal  operation  of  the  deed 
is  misstated,  the  plea  is  bad  ;  but  if  the  deed  is'  only  stated  without  fte  legal 
operation,  it  is  good.     2  H.  B.  4. 

In  debt  on  bond,  with  a  condition  for  the  doing  of  any  thing  else  but  the 
payment  of  a  gross  sum  of  money,  or  the  appearance  of  the  defendant  in  a 
bail-bond,  or  replevin  bond,  where  the  action  is  brought  by  the  assignee  of 
the  sheriff,  the  plaintiff  is  bound  to  suggest  breaches  on  the  roll,  in  pursuance 
of  Stat.  8  &  9  W  3.  c.  11.  s.  8. ;  therefore  in  debt  on  an  annuity  bond. 
8T.R.  126. 

A  bond  for  payment  of  money  by  instalments  yearly,  with  a  separate 
agreement  that  the  foffetture  of  the  condition  b  not  to  extend  to  accelerate 
the  payment,  b  within  the  stat.  8  &  9  W  3.  c.  1 1.  s.  8.  2  Sn^th,  663. 
6  East,  550. 

A  bond  conditioned  to  perform  an  award  is  within  8&  9  W.  3.  c.  11. 
6  East,  613.     2  Smith,  666. 

The  Stat.  8  &  9  W.  3.  c.  11.  s.  8.,  relative  to  the  suggestion  of  breaches  in 
actions  for  penalties,  is  compulsory  on  the  plaintiff,  who  therefore  cannot 
proceed  at  common  law  by  entering  judgment  for  the  penalty,  without  sug- 
gesting breaches,  and  assessing  damages  thereon.     5  T^  R.  538.     Id.  540.    - 
636.     2  Smith,  666.     6  East,  613. 

A  jury  may  assess  damages  under  st.  8  &  9  W.  3.  c.  1 1.  though  the  breach 
(here  a  single  one,)  is  not  assigned  by  the  term  "  according  to  the  form  of 
the  statute."     1 3  East,  1 . 

A  suggestion  to  the  breach  of  the  condition  of  a  bond,  under  st.  8  &  9 
W.  3.  c.  1 1 .  s.  8.  cannot  be  introduced  as  part  of  a  replication  whidi  is 
/complete  without  it.     2  N.  R.  362. 

In  debt  on  bond  a  replication  which  denies  the^  defendant's  averment  of 
performance,  and  concludes  to  the  county,  and  then  assigns  breaches,  is  bad 
on  demurrer;  and  if  the  defendant,  instead  of  demurring,'  take  issue  and  go 
to  trial  on  the  question  of  performance,  a  repleader  will  be  awarded  after 
verdict.     1  Mars.  95.  5  Taunt  386. 

If,  in  debt  on  bond,  the  defendant  plead  n<m  est  factum^  the))luntiff  may 
suggest  breaches  on  the  roll  pursuant  to  the  statute  8  &  9  W.  3..  c  II..  s-  8. 
8T.  R.  235.^ 

In  debt  for  a  penalty  in  articles,  the  jury  ought  to  assess  damages  upon  the    . 
breach  assigned,   pursuant  to  the  statute,   and  must  not  find  the  ^ebt. 

'2Wil8.377. 

Where  it  was  apparent  on  the  record  that  a  writ  of  inquiry,  under  st  9  & 

10  W.  3.  c.  11.  after  Judgment  for  the  pliuntiff*  on  rvul  liel  record,  was 

necessary,  he  was  permittea  after  error  allowed,  to  execute  it,  and  sign  a 

new  judgment ;  the  defendant  consenting,  on  the  terms  of  paying  costs^  and 

'  placing  th«  defendant  t»  statu  ^mo,  &c.    1 4  East,  401 . 

B  b  S  In  ' 
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In  debt  for  a  penalty  fer  non-perfonnance  of  covenants,  jacl«nent  on 
demurrer  may  be  enterea  up  for  the  penalty,  in  like  manner  as  before  die 
itat  8  &  9  W.  3.  c.  1 .  though  it  will  only  stand  as  a  security.  Cowp.  357. 

Where  on  judgment  by  default  in  debt  on  bond,  judgment  for  the  penalty 
is  taken,  and  afterwards  a  second  jud^ent  entered  for  the  damages  assessed 
on  the  inouiry,  such  second  judgment  is  erroneous.    3  B.  &  P.  607. 

Execution  shall  not  be  levied  on  an  annuity  bond,  and  judgment  fbr  the 
whole  penalty,  but  only  for  the  arrears  of  the  annuity,  and  the  jndg^nent  stand 
as  a  security  for  future  arrears.    2  Blk.  1111. 

In  a  judgment  on  a  bond  to  pay  an  annuity,  if  a  si  Ja,  be  sued  out.  and 
marked  for  only  part  of  the  penalty,  and  new  9x,fa,  for  subsequent  arrears  cap- 
not  be  taken  out  without  a  «ci./a.  under  su  8  &  9  W.  3.  c.  iK   2  JBik.  843, 

(2  W  10.)  Upon  a  statute,  recognizance,  &c. 

When  it  lies,  vide  D^tt,  (A  S.) 

If  the  plaintiff  declares  upon  a  statute,  recognizance^  &c.  lie  must 
shew  the  certainty  of  thfe  statute  «r  reoognicmice.'  Ash.  £nt«'nB. 
Raat.  189.  a. 

And  thercfcrei  if  he  declares  quod  A^  coram  Ck.  JL  concessit  ^se 
teneri,  &c.  et  si  d^ceritf  cMcessit  per  idem  sariptm»^qtgod  cmrrerei 
super  se  poena  in  stat.  stap.j  without  saying  per  scriptum  sUum.oUi^ 
gatoriumy  or  secundnm  finnam  staitUiy  it  ia  bad.  R*  per  threes 'J. 
Cro.  Car.  363. 

So,  if  th^  declaration  does  not  shew  tbe  statute  to  hate  «i]di  seftls 
as  the  act  directs,  it  will  be  bad.     Mo.  811. 

But,  if  the  jury  find  that  A.  recogni  se  debere^  &c.  wiUioot  sayifi^g, 
]}er  scriptum  obligatorium^  or  secundum  formam  statuti^  it  is  sufficieat. 
R.  4  Co.  65.  b. 

So»  if  the  statute  be  recited,  as  inducement  to  the.  action,  it  iaivuS*^ 
ficient  tliou^h  it  is  not  Baid  that  it  was  sub  sigiUa.     R.  Mo.  ftllMcf 

On  a  recognizance  against  bail*  mutt  shew  at  whose  9uit .  di^fefi^lpHii^ 
became  bail,  and  fbr  what  sum  the  suit  was  brought.     1  WiU.  ,2d4p.    ,  ,  ^^^^ 

If  it  do  not  i^ypear  on  th|b  record  that  there  is  a.  cpn4ition  to  th^  rasogf^ir 
aance,  on  which  an  action  is  brought,  the  court  will  not  intend  that  '^ere  n 
any  condition.    Willes'Rep.  18.    Barnes,  33d.  S.  €« 


(S  W  XI,)  Upon  a  contract. 

When  it  lies,  vide  Dett,  (A  8.)  .  . ,  j;  t,  h  •- 

So,  if  the  pisindff  declares  upon  a  contract,  fae'oog^tiladiesir  ^e 

certain  contract,  where  the  Contract  is  expnsss;  8s>  upoi^-  a  muiMh^ 

or  account.    Bpo.  V.  M.  162.  »  ," 

Upon  a  sale  or  other  agvaeoient  executory,    i  Brov  EnL  1€^.  165« 
For  a  salary  upon  a  retainer.  1  Bro.  Ent.  176.  Bro.  V.  M.  166i.7v 
For  fees.     1  Bro^  Ent.  m.     Vide  Attorney,  fB^  IB.) 
Upon  a  submission  to  an  award  wil&om  spedalty;;     fi  Sind.  127. 

Vide  Arbitrament,  (I  1,  2,  3.) 

So,  if  the  contract  is  oillj  knplied  hy  the  law^  the  plaintiff  fagr  Jus 

declaration  ought  to  shew  the  foundhtion  of  the  contract. 

As,  in  debt  for  an  escape,  the  plaihCiff  shull'shew  Che  jttdgment, 

execution,  and  commitment  thereon.     2  Sand.  98.    2  Bro.  Ent.  59. 

3  Lev.  390.   Vide  Action  on  the  Case  for  N^licence.  (A  2.)— Vide 

Ante,(2Pl.)  ^^       ^ 

For 
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* 

For  a  penalty  of  a  by-law,  must  ahew  a  power  to  .maJke  bjn  law 
made,  and  bieacb.    2  Vent«  U%.     1  Bro.  Eat.  170.  ,   

The  first  ooUnt  in  a  dedarataon  in  debt  for  a  penalty  under  9/bgr-law  set 
foith  the  eharter,  empowering  the  company  to  make  by-lavui,  the  by-^w 
made^  and  the  hieach  of  it;  the  second  count,  omitting  the  above  p^jcticul^r^, 
stated  the  penalty  as  being  forfeited*  '*  under  and  by  virtue  of  a  <:ert;^n  l^y- 
law  of  the  company  before  that  time  duly  made,"  &c.  and  this  count  wea  on 
special  demurrer  holdea  bad.     1  Bos.  &  Pull.  Rep.  98. 

For,  a  fine  of  a  copyhold,  a  custom  for  the  fine*  and  admissipn.to 
copyhold.     Clift.  244.     Lut.  597.     Vide  Copyhold^  (H.  6.)  . 

For  a  fine  or  amerciament,  in  a  court  leet,  the  plaintiff  mnstabew 
a  power  to  liold  the  leet,  the  offence,  and  the  fine  or  amerciament  for 
it.    Lev.  £>t.  62.     I  Bro.  ^t.  )52.  154.  168..         .     ... 

(2  W  12.)  Upon  a  jiidgmeht  ' 

IT'the  plaintiff  declares  upon  a  jadhnaent,  hb  must  shew  \ht\  ^»^r\. 
tainty  of  the  judgment.     Vide  ante,  (£  18.)  .  ,  ;i 

As,  if  the  dedaratioii  be  inf  C.  B.  i^mo  .a*  jui^ment  !»  B«  B^  he 
must  shew  the  term  and  parties^  and  thing  reooveied.  2  Mod.  lat^ 
224,  5«     Lnt.  600. 

So,  if  it  be  upon  a  judgment  in  the  same  court.  2  MoU.  Entr 
228,  4.  ,   )         > 

And  if  it  be  upon  a  judgment  in  C.  B.,  he  must  also  sbj^w;, before 
what  judges.  

So,  if  it  be  upon  a  judgment  in  an  infinrioif  court.  %  ]!^|pdv.  Jpt. 
228.     Cartb.  86.  v        \ 

So,  the  plaintiff  must  aver  that  the  judgment  stands  ia*  fiiU.  fo|roQ.i 
Sdmb.  Lut.  600. 

But  in  debt  upon  a  judgment,  the  phiintlff  need  not  ehew^'aUthot 
prodeedings  at  large.     Semb.  Cro.  £1.  817.  <        . 

Though  it  be  upon  a  judgment  in  an  inferior  ooortJ  ^/2.Mad*  lnt« 
22d:  B.  Sho.  71.     Carth.  86:     Vide  ante,  (E  18.) 

On  a  judgment  of  nonsuit  in  an  inferior  court,  it  is  not  n^ssaiy  to  set 
forth  that  the  plaint  in  the  court  below  was  levied'  for  sf'cauMbr  acdoar 
arising  within  its  jurisdiction  ;  nor  is  it  n^esspv  iO.set  out  the  plaint  and 
subsequent  proceedings ;  i^  Is  enough  if  .the  aon^if  is  laid  to  be  given  and 
recorded  at  a  court  held  within  its  jurisdfcliQlfe.     1  IKfls^'J'lQ^    f  ••      .    // 

It ianot fi^oeorary  to  shew  (exceptiin  the  4SliM*^»of: aH; ewca^c-or 
administrator)  more  tfianthe  judgmant.  •  Fevt  Rul^  i  6M«   MilW27i. 

Nor,  in  a  declaration  against  an  execQlDr  ror  admiifstratoc  upoa 
a  judgment,  more  liian  the  daclaratiaoMd.  the  judgment,  upon  it 
Ibid.  ' 

It  is  not  neceisatV  ta  say  pMd  pdiet  per  reeardimi     Sal.  06^^  : 

So,  if  the  plaintiff  doe9  not  abew  ^bo  were  the  jut^esrpf  rh^JOOPorU 
it  will  be  aided  after  verdict.     R.  Carth;  86.     ' 

An  acdon  of  debt  will  lie  on  a  fi^rei|a  |odgment>  and  the  pUinMff  nfed^jwt 
shew  the  ground  of  the  Jui^^nt«  .  I>ougI.  J . ,  4  T.  R.  493. 

Itedefinidaiit  howarer nay  go^ into  the. qonsideration  of  it.    Ibid. 
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(2  W  13.)  Pleas. — Nul  Hel  recorff,  nil  debeU  Sgc. 

To  debt  upon  judgment  in  any  court  of  record,  if  there  was  no 
such  recovery,  or  the  record  is  mistaken,  the  defendant  may  plead 
nul  tiel  record.     8  Mod.  4-1.     Vide  post,  (2  W  36,  &c.) 

Thoup^h  the  judgment  was  in  tlie  same,  or  in  an  inferior  coort. 
Bro.  V.  M.  244.     Clift.  US. 

So,  in  every  case  wlierc  the  record  is  denied,  the  defendant  shall 
say  nul  tiel  record. 

And  nul  tiel  record  without  more,  is  a  complete  issue^  if  the  record 
is  in  the  same  court.     Mod.  Ca.  40. 

But  where  the  record  itself  is  shewn  to  the  court  in  pleading,  the 
defendant  cannot  say  7iul  tiel  record ;  for,  by  the  prqfert  in  curia^  it 
appears  to  the  court  that  there  is  such  a  record ;  as,  if  letters  patent 
are  pleaded,  the  defendant  may  say  tion  concessit,  but  not  nul  tiel  record, 
Co.  Lit.  260.  a.     Hard.  158. 

If  the  defendant  pleads  7iul  tiel  record,  he  shall  conclude  to  the  ac- 
tion.    Clift.  148. 

And  to  this  plea  the  plaintiff  ought  to  reply  that  there  is  such  a 
record.     Lut.  945. 

And  the  replication  shall  conclude,  prout  patet  per  recordum^ 
Lut.  945.     Vide  ante,  (E  29.) 

If  the  record  is  in  tlie  same  court,  the  replication  shall  pray  quod 
videal.  per  cur.y  and  a  day  shall  be  given  for  the  inspection.  Lut. 
945.     R.  Sal.  566.     Carth.  517. 

Or,  the  plaintifFmay  demand  oyer.     Per  Holt,  Cardi.  517. 

If  it  be  in  another  court,  day  is  given  to  produce  it,  as  in  B.  B. 
Bro,  R.  107.     Sal.  566. 

Ob  nul  Hel  record  pleaded,  B.  R.  will  not  make  an  order  for  the  pfpper 
officer  of  C.  B.  to  attend  with  the  record,-  there  must  be  a  certwfari. 
2B.M.  10:i4. 

In  C.  B.     CI.  Ass.  79. 
'    If  it  be  in  a  county  palatine,  there  shall  be  a  writ  to  the  chamberlain 
to  certify,  &c.     Clift.  148. 

'     So,  if  it  be  in  an  inferior  court,  there  shall  be  a  writ  to  the 'pro- 
per officer  to  certify,  &c.     Bro.  V.  M.  -244. 

If  the  officer  refuses  to  certify,  there  shall  be  a  rule  to  do  it  upon 
pain,  and  if  he  does  not,  an  attachment.     Pal.  562. 

At  the  day  given  for  the  record,  there  shall  be  judgment  for  or 
against  the  defendant,  if  he  shews  or  fails  of  the  record.  Town. 
Jud.  72,  73. 

But  an  immaterial  variance  is  no  failure.  3  Leo.  243.  Hob.  209. 
Vide  Record,  (D.) 

To  debt  upon  a  judgment  in  a  court  not  of  record,  the  defendant 
may  wage  his  law,  or  plead  nil  debet.  Vide  post,  (2  W  17. — 2  W44. 
— 2W45.) 

So,  by  the  st.  4  &  5  Ann.  16.  to  debt  upon  any  judgment  he  may 
plead  payihent  in  bar  of  the  action. 

If  there  is  judgment  for  388^.  Oa*.  Id.  and  debt  is  brought  on  it  for  388/. 
omitting  the  penny,  it  is  variance,  and  cannot  be  cured  by  a  remit  tit  of  the 
penny,  for  that  must  be  before  judgment.     Str.  1 171. 

Non 
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Non  assumpsit  in  debt,  is  a  nullity.  4  Taunt.  1 64.  But  is  cured  by 
verdict  on  issue  thereon. 

Though  a  judgment  in  an  Irish  court  of  record,  is  a  record,  and  majr  be 
pleaded  as  such,  yet  since  it  is  proveable  here  only  by  an  examined  copy  on 
oath,  the  verity  of  which  is  a  question  of  fact  for  the  jury  to  plead  to  it, 
of  nul  tiel  record  must  conclude  to  the  country.  5  East,  473. 
2  Smith,  25. 

The  plea  of  nul  tiel  record,  and  giving  a  day,  makes  a  complete  igsue  ; 
do  that  if  the  adverse  party  demurs,  the  other  need  not  Join  in  demurrer, 
but  on  &ilure  at  the  day,  may  sign  judgment.     2  B.  &  P.  302. 

(2  W  14.)  Upon  a  demise. 

If  the  plaintiff  declares  upon  a  demise,  he  must  shew  the  certainty 
of  the  lands  demised. 

And,  therefore,  if  he  alleges  a  demise  made  to  B.,  but  does  not  say 
where  the  land  lies,  it  is  badL     R.  2  Cro.  682, 

Debt  will  lie  for  use  and  occupation  generally,  without  setting  forth  the 
particulars  of  the  demise.     6  T.  R.  62. 

If  the  plaintiiF  be  an  assignee^  he  must  shew  a  good  assignment : 
as,  an  assignment  by  deed.     Vide  ante,  (2  V  2.) 

And  per  scriptum^  without  saying  sigiUat.  or  fact..,  is  ii6t  sufficient. 

1  Leo.  310.     Vide  ante,  (2  W  9.) 

But  default  of  attornment  shall  be  aided  after  verdict.     R.  Ray. 

487. 

So,  if  he  says  that  he  is  yet  seised  of  the  reversion  where  the  term 
is  determined.     R.  2  Cro.  118. 

So,  it  is  sufficient  to  allege  the  lands  demised^  as  general,  and  cer- 
tain as  they  are  in  the  lease.     R.  2  Cro.  124. 

Though  no  vM  appears  where  the  land  lies,  but  only  the  county. 

2  Cro.  125. 

So,  it  is  sufficient  to  say  that  the  plainti£P  demised,  without  shewing 
what  estate  he  had.     Sal.  562. 

Soothe  plaintiff  must  shew  that  the  defendant  entered  and  was  pos- 
sessed by  virtue  of  the  demise.     Semb.  Cro.  £1.  262. 

And  this  is  necessary  where  the  debt  is  for  rent  upon  a  lease  at 
will ;  for  the  defendant  is  charged  in  respect  of  his  occupation. 
9..  1  Sal.  209. 

If  he  shews  that  he  was  possessed  afiUo  Michaelis  usqtie  ad  festum 
M.  when  he  demands  rent  for  one  year,  it  i^  bad ;  for  it  wants  one 
day  of  a  year.     Per  Yel.  74. 

But  virtute  cujus  intravit  is  sufficient,  without  shewing  the  time  of 
the  entry.     R.  Latch,  196. 

And  if  the  leas^  commenced  at  a  future  day,  it  shall  be  entered 
that  he  entered  after  the  day.     R.  2  Cro.  549. 

So,  upon  a  lease  for  years  no  entry  or  occupation  need  be  alleged. 
1  Sal.  209. 

So,  if  a  lease  begins  from  Michaelmas,  and  the  entry  is  29th  Sep^i 
tember,  which  is  tne  day  before  the  commencement,  it  will  be  well 
after  nil  dfibet,  and  a  verdict  for  the  plaintiff.     R.  Cro.  £1. 169. 

If  a  tenant  from  year  to  year  hold  for  four  or  ^ve  years,  either  he  or  his 
landlord,  at  the   expiration  of  that  time,  may  declare  on  the  demise  as 

having  * 
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having  been  made  for  sach  a  number  of  years.  Salk.  414.  cited  1  T.  R. 
380. 

If  the  declaradon  alleges  a  demise  per  nomen,  &c.  it  oo^bt,  to  say 
that  it  was  by  writing.     K.  S  Leo.  9. 

So,  the  plaintiff  most  diew  expressly  what  rent  is  reserred ;  for 
secundum  ratum  20/.  is  not  sii£BcieQt.     R.  1  SaL  262. 

So,  the  plaintiff  must  shew  when  the  rent  was  in  arrear.  Sembu 
2  Cro.  668. 

Bat  it  is  sufficient,  if  the  plaintiff  says  the  rent  was  in  arrear  at 
such  a  day,  without  saying  that  h  then  became  due ;  for  it  sliiA  he 
intended  upon  a  general  cfemurrer.     R.  1  SaL  139. 

And  if  it  be  reserved  at  two  feasts,  it  is  not  sufficient  to  say  that 
it  was  in  arrear  for  a  year,  without  shewing  at  what  feast  the  year 
'  es^ired.     R.  3  Mod.  70.     Semb.  Sho.  9.     R.  Cro.  EL  702. 

Yet,  if  the  declaration  shews  that  he  bad  possession  only  one  year, 
it  wQl  be  aided.     R.  3  Mod.  70. 

Jf  it  be  reserved  at  two  feasts,  or  ten  days  after,  it  is  not  suffident  to 
say  that  it  was  in  arrear  for  ten  days,  but  he  must  say  after  ten  days. 
R.  Cro.  El.  262. 

If  the  grantee  of  a  reversion  be  plaintifif^  he  seed  not  allege  notice 
or  attonuneni  in  the  declaration ;  for  if  he  has  paid,  it  will  be  a  good 
plea ;  if  not,  the  action  is  a  demand.     R.  2  Cro.  193t 

But  the  rent  must  be  computed  according  to  the  day  mentioned  in 
the  reddendum^  not  according  to  the  habendum  ;  as,  if  a  demise  be  to 
commenoe  from  the  24th  December,  rendering  rent  at  MichaieliBaiy 
St  Thomas,  &c.  the  declaration  must  say  that  the  rent  waa  due 
21st  December,  via.  St.  Tho|aAaB»  not  the  24th  of  December*.    R« 

1  SaL  141. 

Yet,  reddendum  quarterly  shall  be  computed  according  to  the  Ad- 
bendum.    Ibid. 

But  if  debt  be  for  a  sum  more  or  less  than  the  rent  in  demandii  it 
is  bad,  except  where  it  shews  the  residue  discharged.  Vide  anjt^ 
(C  84.-2  W  7.)  I 

As,  if  debt  be  for  lOOZ.  and  the  plaintiff  declares  upon  a  kase» 
rendering  74/.  and  demands  for  a  year  and  ahali^  it  is  bad^if  he 
does  not  shew  that  the   U/.  above  the  lOQi.  is  satisfied,     Semk- 

2  Lev.  4. 

So,  if  debt  be  for  15&,  and  he  declares  upon  a  lease  renderipg  Mi. 
and  demands  rent  for  a  year,  it  is  bad,  if  he  does  not  say  hpw.  the 
1 5s.  are  discharged*     R.  Cro.  Car.  137.  *       .    - 

Yet  in  debt  for  so  much  rent,  upon  nil  debeif  if  it  i^ipears  that  the 
rent  ought  to  be  apportioned  for  part,  the  plaintiff  shall  recover  for 
the  residue.     Per  Poph.  3  Co.  24.  a.    Ace.  I  Sid..  S*     2  Inst.  504* 

So,  in  debt  for  a  quarter's  rent  due  at  the  end  of^tbe  term  it -is 
sufficient  without  shewing  the  residue  satisfied.     R.  2  Vent.  129. 

So,  if  by  his  own  shewing  the  plaintiff  demands  more  than  is  diie> 
after  a  verdict  upon  nil  debet  he  may  remit  the  surfdus.  1  Vent.  49« 

tAens  in  armiia agood  plea  in  debtfor  rent.    Cowp.  588. 


(2  W  16.)  Jw%- 
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(2  W  15.)  Judgment  by  confession,  &c. 

After  a  declaration  in  debt  the  defendant  may  demur. 

Or,  demand  oyer  of  the  deed  on  which  he  may  demur,  if  upon  oy^ 
no  Cause  of  action  appears. 

Or,  to  avoid  more  trouble,  the  defendant  may  give  judgment  tfy 
his  confession. 

Or,  hynildicit,     Bro,  Vad.  M.  216. 

Or,  to  avotd  damages  against  him  in  writ  of  deceit,  die  attorney 
may  plead  non  sum  infarmatus.     F.  N.  B.  98.  I. 

But  the  prothonotary  shall  not  sign  judgment  by  confession,  nil 
iicitf  or  nan  sum  irtformatuSf  if  it  be  not  brought  to  him  after  £ast#r, 
before  the  first  day  of  Trinity  term,  or  within  20  days  after  the  end  of 
every  other  term,  except  where  the  warrant  of  attorney  is  dated  after 
the  term,  and  then  before  the  essoign^ay  of  the  next  term.  M3Isy  75. 

(2  W  16.^  Pleasia  debt-^Upon  a  bond  whataregobd 

or  not*  >     . 

To  debt  what  pleas  the  defendant  may  plead  in  abatement,  vide 
Abatement.  • 

In  bar  to  debt  upon  a  bond,  the  defendant  shall  plead  iH  avoidante 
or  discharge  of  the  action, 

(2  Wl7.)  Nil  debet. 

ASf  the  defendant  may  plead  the  general  issue  nil  iebH  >to  debt  «pK 
on eontiBCt,  not  upon  bond.  y.i   . ■  '  > 

And  this  plea  is  good  in  all  cases  where  nothing  is  dne  bt  thfi  time 
of  the  action. 

6o,  nil  debet  is  a  plea  in  debt  ibr  an  escape;  for  the  commitment 
is  only  inducement.     Sal.  565- 

In  debt  against  an  executor  or  administrator  upon  a  devastavit  afttr 
judgment  gainst  him,  though  mixt  with  -iword.  1  SauL  S19.  R. 
Canh.  2.  /  •    1 

In  debt  upon  a  specialty  to  pay  so  muoh  as  A*  oWes^'  for  it  is  no 
sum  Certain,  but  must  be  ascertained  by  avenacntrf    It»  SUn.  }?« 

Ind^btibr the  arrears-  of  a  rentHliarge  doTised  for  lift;  for  the 
will  is  no  specialty.     Hard.  332. 

In  debt  upon  a  tally.     Hard.  S32,  338. 

Though  the  dcAit  19  barred  by  the  statute  of  limitatiom ;  fbr  be  need 
not  plead  nil  debet  infra  sex  annos,  but  nil  debet  generally.  Per  Hdt 
a  J.    (Vide  1  Ld.  Raym.  153.) 

Or,  a  release  be  given ;  for  then  he  owes  nothing.     1  Sal.  394>. 

'And  this  plea  ought  to  conclude  to  the  country.    R.  1  Sand.  283. 

And  the  plaintiff  ought  to  join  in  issue  without  replication.  C9* 
Lit.  126.  a. 

But  where  the  defendant  has  matter  for  his  excuse  or  discharge^  he 
caxmotfiead  nil  debet. 

So,  it  is  no  plea  to  a  penalty  in  aaindentnceto  perfiotmcovenanil. 
R.  2  Mod.  Ca.  106.  323.  382. 

Where  matter  of  hct  is  the  foundation  of  the  action,  and  a  specialty  only 

inducement  to  it;  as,  in  debt  for  rent  on  an  indenture,  there  nil  de6eiis  a 

goedjdea :  but  where  the  specialty  is  the  feundation,  and  the  hct  is  but  induee- 

^  ment; 


380  PLEADER. 

ment ;  as,  in  debt  for  non-performance  of  a  covenant  to  accept  and  paj  for 
stock,  there  nil  debet  is  no  plea.     Ld.  Raym.  1500.     Str.  778. 

So,  nil  debet  is  no  plea  to  a  debt  by  bond,  single  bill,  or  other  spe- 
cialty, without  an  acquittance.  R.  5  Co.  43.  a.  Cro.  £1.  455.  157> 
Mo.  692.     R.  9  Ed.  4.  53.  a.    [2  Wils.  10.] 

NU  debet  is  no  plea  to  a  bail-bond.    Fort.  367. 

Nor,  to  an  annuity  granted  by  deed.     Hard.  333. 

Nor,  payment  without  an  acquittance,  and  if  found  for  the  defen- 
dant he  shall  not  have  judgment.     2  Cro.  377* 

If  found  for  the  plainti£^  it  shall  be  aided  by  the  st.  32  H.  8.  Vide 
Amendment,  (K  1.) 

If  nil  debet  is  pleaded  in  a  qui  tarn  action,  defendant  cannot  give  in  evi- 
dence a  record  of  recovery  against  him  for  the  same  forfeiture  by  another 
person.     Str.  701. 

A  set-off  may  be  pleaded  to  debt  on  a  bond,  conditioned  for  the  pajrment 
of  an  annuity  or  growing  sum.     2  B.  M.  820. 

In  an  action  on  a  bond  the  defendant  must  set  forth  in  his  plea  the  sum 
really  due  on  the  bond  before  be  is  entitled  to  set  off  any  cross  demand  on 
statute  8  Geo.  2.  c.  24.  s.  5.  and  such  averment  is  traversable.    3  T.  R.  6^. 

Though  laid  under  a  viz.  the  averment  being  material.     6  T.  R.  460. 

Where  a  bond  was  given  to  one  in  trust  for  another,  in  an  action  brought 
by  the  trustee  on  the  Dond,  the  court  permitted  the  defendant  to  set  off  a 
debt  due  from  the  cestuique  trusty  in  the  same  manner  as  if  the  action  had 
been  brought  by  him.     i  T.  R.  623. 

Tlie  whole  penalty  of  a  bond  cannot  be  set  oft  (And  Qu.  Whether 
under  a  penalty  of  a  bond  for  performance  bf  articles,  which  sounds  only  in 
damages,  the  sum  reallv  due  for  damage  sustained  can  be  set  off  ?  > 
2  B.  M.  WZA, 

Nil  debet  on  bond  may  be  good  after  verdict,  though  bad  on  general  do- 
murrer.     2  Wils.  10. 

(2  W  18.)  Non  est  factum. 

So,  to  debt  upon  bond,  &c.  the  defendant  may  say  non  est  faetwn. 
CI.  Ass.  72. 

And  this  plea  is  good  in  all  oases  where  the  bond  or  specialty  vas 
not  executed. 

Or,  if  it  was  executed,  but  was  void  ah  initio ;  as,  for  default  of 
capacity ;  if  the  obligor  was  a  monk,  feme  covert y  &c.  he  may  plead 
a  special  nost  est  factum. 

Coverture  may  be  given  in  evidence  upon  a  general  non  est  factum^  Ld. 
R.  313.     In£Eincy  cannot.     D.  arg.  Ld.  R.  313.  315. 

Where  an  action  is  brought  upon  a  deed  void  ab  initioy  the  defendant  may 
plead  generally  non  est  factum.  4  M.  &  S.  338.  Thus  where  it  is  void  by 
fraud.    Lofft.  457. 

A  count  on  a  deed,  inoperative  without  a  co-existing  schedule,  averred 
that  the  schedule  was  then  (that  is,  at  the  time  of  execution)  annexed  and 
subscribed.  Held,  that  under  non  est  factum^  it  might  be  shewn  that  it  was 
not     14  East,  568. 

And  it  t)ught  to  conclude  to  the  country.     R.  1  Sitl.  274. 

On  non  est  factum  pleaded  to  debt  upon  articles^  defendant  may  gnre 
lunacy  in  evidence,  and  plaintiff  will  be  nonsuited.     Str.  1 104. 

But  if  the  plaintiff*  pleads  over  to  the  special  matter^  it  will  be 
well.     1  Sal.  274. 

If  a  bond  is  void  ab  initio^  the  facts  which  make  it  so  may  by  law  be 

ayerred 
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averred  and  specially  pleaded ;  e.  g.  that  the  bond  was  given  to  indemnify 
against  a  note  given  to  suppress  evidence  on  an  indictment  for  peijury. 

2Wils.  341.347. 

Such  plea  shall  conclude  that  the  supposed  bond  is  void  in  law,  et  hoc,  8cc. 
and  therefore  prays  judgment,  and  this  may  be  pleaded  with  non  esi  factum* 
Ibid. 

A  special  7ion  est  factum  puts  the  proof  upon  the  defendant,  which, 
upon  non  est  factum  generally,  will  be  upon  the  plaintiff.     Mod.  Ca. 

218. 

^Vhere  an  action  is  brought  upon  a  deed  void  ah  initio^  and  tlie  matter  of 
voidance  is  pleaded  specially,  the  proper  conclusion  to  the  plea  is,  et  sic  non 
est  factum  suum.    4  M.  &  S.  338. 

And  a  plea  in  avoidance  of  a  bond  as  illegal,  is  good,  though  it  does  not 
traverse  the  terms  (with  which  it  is  inconsistent),  or  otherwise  expressly  avoid 
them.     9  East,  408.    Id.  416. 

A  special  non  est  factum  is  now  no  longer  necessary,  and  is  therefore  dis- 
used.   4M.  &S.  339. 

So,  if  it  was  executed,  but  became  absolutely  void  before  the  time 
of  the  action  ;  as,  if  it  be  erased,  altered,  or  cancelled.  R.  5  Co.  119.  b. 
Dub.  Dy.  112.  a.     1  Bro.  Ent.  198,  199.'  Cont.  Sav.  71- 

So,  if  two  are  bound,  and  the  seal  of  one  is  broken  ofi^  for  this 
avoids  the  whole  deed ;  though  they  are  bound  jointly  and  severally. 
Dy.  59.  a.  in  marg. — But  it  snail  conclude  actio  non,  occ.  Dal.  33. — 
Not  his  deed.     Dal.  105. 

So,  if  it  was  executed  to  the  use  of  one  who  refused  it,  or  if  her 
husband  refused.     5  Co.  119.  b.   J)y.  167*  b. 

Or,  was  delivered  as  an  escrow^  to  be  his  deed  upon  conditions, 
which  are  not  performed.  2  Rol.  683.  1.  5.  2  Bro.  Ent.  82.  Ray. 
197.  Mod.  Ca.  217. — and  shall  conclude  actio  nony  &c.  Dal.  SS. 
Dy.  167.  b. 

But  it  is  no  plea  where  the  deed  is  only  voidable ;  as,  for  infancy, 
dures  or  per  minas*     R.  5X)o.  1 19.  a« 

S<^  if  it  is  void  by  act  of  parliament.  R.  5  Co.  1 19.  a.  As  by  the 
statute 'of  usury,  &c. 

'  If  the  condition  of  a  bond  is  not  a  good  one,  advantage  cannot  be  taken 
thereof  on  non  est  factum.  The  course  is  to  crave  oyer  and  demur,  &c. 
2Blk.  1108. 

Or,  becomes  void  after  action  brought  by  accident ;  as,  if  the 
seal  is  destroyed  by  rats  or  other  accident  after  plea.  R.  Dy.  59. 
R.  Dal.  33.  ; 

So,  it  is  no  plea  where  the  deed  is  inrolied  upon  record.  1  RoL 
862.  1. 12. 

Nor,  to  a  recognizance  or  statute.     Hard.  367. 

So,  a  stranger  to  the  deed  cannot  plead  a  special  non  est  factum;  but 
shall  say  nothing  passed  by  the  deed.     1  Rol.  188. 

If  the  plea  says  quod  factum  pradictum  was  altered,  et  sic  non  est 
factum,  it  will  be  repugnant  and  bad.     R.  Cro.  £1.  800. 

So,  it  is  no  plea  where  it  was  a  joint  bond,  and  the  plaintiff,  de* 
dares  upon  a  bond  by  one  alone.     R.  5  Co.  119.  a.     Sav.  92. 

Where  the  bond  was  delivered  to  the  party  himself  upon  a  condi- 
tion not  pertbrmed.     R.  9  Co.  IS?,  a. 

Or,  if  the  delivery  to  a  stranger  benot  as  an  escrow*  Dy.  167«  b. 
Co.  Ent.  145*  b.         . 

If 
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If  an  indenture  be  executed  bj  one  party  only,  and  the  other 
party  does  not  execute.     R.  Cro.  El.  212. 

If  the  delivery^  after  couditions  perll>ixued»  is  to  be  z<^  scrij^mm 
suunif  not  iU  factum*     Per  two  J*  Mortonscont.     Ray.  197* 

If  the  issue  upon  non  est  factum  is  ibund  for  the  defendants^  the 
deed  may  be  kept  in  court.     1  Sal.  £15. 

But  shall  not  be  cancelled,  nor  k^  upon  a  collAteral  issue.    Ibid. 

(iW  \9.)  Perdures. 

So,  to  debt  upon  bond  the  defendant  may  plead  per  dures.  CI. 
A«s.  77.    Bro.  R.  200. 

8o,  to  debt  for  arrears  of  an  account.     R.  1  Leo,  13. 

And  it  will  be  dures^  if  a  man  is  forced  to  give  a  bond^  &c«  by  a 
wrongful  imprisonment.    2  In«t.  482. 

As,  when  he  was  under  an  arrest  without  legal  process. 

Or,  by  the  process,  warrant,  &c.  of  him  who  had  no  jurisdiction. 

So,  if  a  man  arrested  by  a  1^1  process  be  forced  by  tortious  usage 
m  priaon.    2  Inst.  482. 

Bvlt,  without  plea  of  duresj  the  bond,  &c.  shall  not  be  avoided ; 
for  it  is  not  void,  but  only  voidable.    Ibid. 

Replication. 

To  this  the  plaintiff  may  reply,  that  the  defendant  was  ad  largum^ 
aoid  not  par  dungs.     CI-  Ass.  77-     Bro.  R.  200. 

But  4  man  shall  Aot  plead  dures  to  a  deed  acknowledged  by  him 
t;o  b^  inroUed  upon  record.     1  Rol.  B62.  L  15. 

So,  it  is  no  plea  for  a  surety  for  B.  that  the  bond  was  obtfdnedl 
l^Air^iofB,    Jl,«Cro.  187.  , 

(2  W  20,)  Per  minas.  ,  ,' 

$o,  per  minas.      CI.  A^s.  72. 

And  menabe  of  life,  member,  mayhem,  or  imprisonment,  is  kif- 
ficient  to  avoid  a  deed.     2  tnst.  483. 

BuLt  menace  of  battery  i»  not  sufficient  to  avoid  a  deed.     Ibid.  ' 

Nor,  menace  of  burning  his  houses.    Ibid. 

Or,  takinff  or  destroying  his  goods ;  for  he  may  recover  damagm 
for  them.    Ibid- 

Replication. 

To  this  the  plfintiff  Jooay.  reply,  that  \\  was  vpl^ntary,  and  not  j»r 
minas*    CI.  Ass.  72. 

{%  W  «1.)  Coverture. 

6a^  to  debt  by  %f0m€€imerU  as  sole»  the  drfendant  may  plead  in 
bar,  that  A.  and  she  «re  married*    Sbo*  50« 

So^  in  dd>t  or  action  upon  the  case,  by  a  man  againtst  a  wodMm. 
R.  Ra^.  395. 

Bnt  in  debt  bgr  hiiabaBd  and  wifi^  h^cannoC  plead  n^Mnjiieiacc^^p/^, 
&C.  for  the  trial  would  be  altered.    R.  Sal.  437. 

(2  W  22.)  Within 
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(2  W  22.)  Within  age. 

So,  to  debt  upon  bond^  the  defendant  may  plead  that  he  was 
within  age.     Q.  Ass.  76.     Ash.  Ent.  27S. 

Soy  to  debt  on  simple  contract,  if  it  was  not  fo^  necessaries.  Vide 
En&nt,  (B  5.) 

And  it  shall  not  be  intended  for  necessaries,  if  it  be  not  alleged ; 
and  therefore  if  the  defendant  pleads  within  age,  and  the  plaintiff 
demurs,  there  shall  be  judgment  for  the  defendant.     R.  2  Cro.  560. 

Replication. 

In  replying  to  a  plea  of  infELncy,  tike  plaintiff  must  shew  enough  fn  the 
replication  to  maintain  every  part  of  the  declaration.     1  T.  R.  40. 

To  this  plea  the  plaintiff  may  reply  that  the  defendant  Jiiit  pkme 
ittatis  et  non  infra.     CI.  Ass.  76.  ^^ 

He  may  reply  to  part  full  age,  to  Uie  residue  for  neeessaries; 
though  all  the  same  day.    R.  1  ^.  2dS. 

To  within  age  pleaded  to  debt  upon  contract,  the  plaintiff  may 
si^,  that  the  defendant  was  indebted  to  him  for  neoeifibry  appard^ 
physic,  victuals,  &c.     Cro.  £1.  583. 

To  plea  of  infancy,  tu  (usumpsit  on  a  farrier  s  bill,  plaintiff  must  reply 
generally,  necessaries  for  tlia  infant,  not  tieceisaries  for  his  horse.  Str.  1101. 
Andr.  277. 

And  if  there  is  a  bill  ibr  the  debt,  that  he  was  indebted  for  neces- 
saries^ and  the  bill  given  for  security  of  payment.     Ash.  Ent.  279L 

And  it  is  sufficient  to  rejoin,  that  it  was  not  for  necessaries  gene  ^ 
rally,  without  saying  that  the  money,  or  any  part  thereof  was  not  for 
necessaries.     R.  Lut.  241.     Carth.  110. 

The  plaintiff  may  reply  to  a  plea  of  infancy,  that  the  defendant,  after  he 
attained  21,  confirmed  his  promise  ;  and  if  the  defendant  rejoin  that  he  did 
not,  the  plaintiff  need  only  to  rejoin  that  he  did,  and  the  defendant  must 
shew  that  he  was  under  age  at  the  time.     1  T.  R.  648. 

A  replication  to  a  plea  of  infancy,  that  the  defendant  latified  and  confirmed 
the  contract,  imports  that  he  affirmed  it  after  he  came  of  age.  1  M.  fit  S. 
724. 

Wliere  an  infigini^  and  an  adult  join  in  a  ootttract  voidable  by  the  iafiuM;  -the 
adult  may  be  sued  alone ;  and  if  the  non-joinder  of  the  infant  is  pleaded  in 
abatement,  the  plaintiff  must  reply  his  ia0niage»  and  not  tak^  issue  on  the 
plea.    3  Taunt.  307.    4  Taunt.  468. 

(i  W  23.)  Statute  of  usury. 

Tliat  the  bond  was  given  iipon  an  tisiirioiis  contract.  -Co.  Ent. 
168.  b.    2  Vent  80.     Clift.  185. 

And  it  may  be  pleaded,  without  vedfcing  the  statute.  Bro.  V. 
M.  2B5. 

But  die  defendant,  by  bis  plea^  nmst  shew  die  wnaticas.t^gneoKXkt 
specially,  and  how  much  more  than  legal  mterest  was  given«  B. 
3  Mod.  35. 

So,  he  must  expressly  aver  that  the  agreement  was  for  givipg  day 

of  payment,  &c.    R.  Jon.  ^W. 

Qtiod  campte  agreatum/uU*    Cro.  Con  501. 

Replication. 
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Replication. 

To  diis  the  plaintiiF  may  reply  quod  turn  corrupie  agreaiumjmi* 

Quad  licite  barganizavit,  with  a  traverse  of  tke  corrupt  agreemeiiC^ 
CI.  Ass.  324. 

That  it  was  for  a  lawful  debt  with  a  traverse,  &c.     Clift.  185. 

So,  on  a  note,  plaintiff  ^ay  reply  that  the  note  was  given  for  a  just  debt ; 
absqu£  hoc  that  it  was  agreed  modo  et  forma  as  defendant  pleads.  B.  R.  H. 
287. 

That  it  was  a  mistake  of  the  scrivener,  with  such  traverse.    2  Vent. 

82.     R.  Cro.  Car.  501. 

So,  if  the  defendant  avers  the  manner  of  the  agreement,  the  plain- 
tiff may  traverse  the  averment.     Semb.  Hard.  418. 

To  debt  on  bond  dated  20th  July,  conditioned  for  repayment  of  the  prin-. 
dpal  sum,  with  interest,  at  51,  per  cent,  from  24th  June  preceding,  defendant 
pleaded  that  there  was  a  corrupt  agreement  between  plamtiff  and  defendant ; 
that  the  former  should  lend  the  principal  sum  on  20th  July,  to  be  repaid  with 
interest  from  24th  June  preceding,  which  exceeds  legal  interest,  and  that 
the  bond  was  given  in  pursuance  thereof :  plaintiff  in  his  replication  traversed 
the  corrupt  agreement,  and  defendant  demurred.  Judgment  was  given  for 
the  plaintiff,  because  the  demurrer  admitted  the  nonre^ustence  of  any  comipt 
agreement.     6  T.  R.  460. 

(2  W  24.)  Outlawry,  &c. 

That  the  plaintiff  was  outlawed.  Bro.  V.  M.  460.  R.  Ow.  22. 
Vide  ante,  (2  G  4.)— Abatanent,  (£  2.) 

So,  though  the  plaintiff  was  outlawed  after  the  action  brought. 
1  Sal.  178. 

So,  that  the  plaintiff  was  attaint  of  felony,  &c.  Bro.  V.  Id.  252. 
Lut.  610.     Vide  Abatement,  (E  3.) 

And  if  a  pardon  be  replied,  it  must  be  averred  to  be  sub  pede  ilgiUL 
I  Bos.  &  Pull.  Rep.  199. 

That  the  plaintiff's  testator  was  Jelo  de  se^  and  the  defendant  baa 
paid  to  the  lying's  grantee.     Cltft.  190. 

So,  it  is  sufficient  to  say,  dMlo  modo  utlagat.Jiaty  without  shew- 
inghow.     Dub.  2  Vent.  282. 

but  to  say,  et  sciend.  est  quod  A.  atlagat.  Juit^  is  not  good.  R. 
1  Sid.  173. 

And  it  is  not  necessary  to  produce  it  sub  pede  sigillu  when  the  plea 
is  in  bar.     Lut.  1514. 

And  it  is  not  necessary  to  say,  after  the  last  continuance,  that  he 
was  outlawed  since  the  declaration.     5  Mod.  1 1. 

But  in  an  action  against  an  executor  or  administrator,  outlawry  of 
the  testator  or  intestate  is  no  bar ;  for  he  may  have  assets  not  forfeited; 
Semb.  Cro.  £1.  575.     R.  Cro.  EL  851.     Hut  53. 

(2  W  25.)  The  st  23  H.  6,  c.  9.  that  it  waa  to  a  sheriff, 

&c.  colore  officii. 

To  a  bond  given  to  a  sheriff  colore  qfficii,  or  for  ease  and  fiivoinr, 
the  defendant  may  plead  the  st  23  H.  6.  c.  9.  1  Sand.  157.  Dy^ 
119.  b. 

Quaere. 
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Qiuere.  Whether  this  is  not  a  pri?ate  statute,  and  therefore  must  b6  set 
out  ?  But  if  set  forth,  in  a  plea  to  an  action  on  a  sheriff's  bond,  a  misrecital 
is  fiital.    DougL  94.  . 

This  statute  is  a  public  act,  and  the  court  will  take  notice  of  it,  though  it 
be  not  pleaded.    2  T.  R.  569. 

And  if  it  appear  in  a  declaration,  by  the  ass^ee  of  the  sheriff  on  such 
bond,  that  the  bond  is  void  by  the  provisions  of  that  statute,  the  court  on 
motiob,  will  arrest  the  judgment  against  the  defendant  on  a  plea  of  n<m 
est  factum.    Ibid.  * 

So,  to  abond  given  to  the  marshal  of  B.  R.  warden  of  the  Fleet, 
&c.     1  Lev.  254.     1  Sand.  162.     1  Sid.  38S.     R.  Cro.  El.  66. 
.  But   the  statute  is  no  plea,   except  as  against  the  sheriff^   his 
bailifi,  or  ministers ;  as,  gaolers,  &c.     Cro.  Car.  809. 

It  is  no  plea  acainst  a  seijeant  of  the  marshes  in  Wales  for ;  he  is 
not  an  officer  wiuiin  the  statute.     Semb.  Cro.  Car.  SQ9. 

Nor  against  the  seijeant  at  mace  of  the  house  of  commons.  R. 
1  Lev.  209.     Ray.  62.     R.  Hard.  464.     Dub.  1  Sid.  884. 

Nor  to  a  bond  to  an  'officer  of  an  inferior  court,  upon  an  arrest  tMt 
of  his  jarisdicdcMi.    R.  Cro.  Car.  809. 

And  therefore,  if  a  bail-bond  be  not*  conformable  to  the  statute  in 
the  condition,  it  will  be  void :  as,  if  it  does  not  say  in  certain  before 
what  justices,  or  in  what  court,  the  defendant  is  to  appear.  Dy.  364. 
a.  in  marg. 

So,  if  it  does  not  say  in  what  suit :  as,  if  it  says  in  placito  debtii, 
where-  the  writ  is  in  placito  transgressianis  ac  etiam  bilke  for  40/« 
debt.  Semb.  1  Vent.  283.  But  afterwards  R.  cont.  for  it  is  sufficient 
that  the  condition  shews  the  time  and  jdace  of  appearance,  and  in 
what  suit.  2  Jon.  138.  Mod.  Ca.  122.  Vide  Ray.  220.  2  Lev.  35. 

Under  an  original  writ  in  a  plea  of  trespass  on  the  case,  on  promises,  the 
sheriff  took  a  bail-bond,  conditioned  for  the  defendant's  appearance,  &c.  in  h 
plea  of  trespass  ;  and  it  was  holden  good.     6  T.  R.  702. 

So,  if  he  takes  only  one  bond  for  three  defendants,  who  are  sued 
severally.     Mod.  Ca.  122. 

So,  if  the  day  pf  appearance  be  after  the  term,  or  impossible. 
Semb.  3  Lev.  74.     Fort.  863. 

So,  if  the  bond  be  without  any  condition.     10  Co.  100.  a. 

Or,  taken  of  him  who  is  not  bailablf.     10  Co.  100.  b. 

If  the  bond  be  to  the  sheriff  not  by  the  name  of  his  office.  2  Jon. 
1S8. 

Or,  to  the  sheriff  in  com.  perdict.  for  pradict.     R.  Pal.  378. 

Or,  to  another  by  the  name  of  sheriff,  and  not  to  the  sheriff. 
10  Co.  100  b. 

But,  if  the  county.be  named,  and  it  be  to  the  sheriff,  without 
saying  de  com.  predict,  it  will  lie  good.     R.  2  Lev.  128. 

To  take  advantage  of  a  baU-bond's  not  being  made  to  the  officer  by  the 
name  of  his  office,,  oyer  of  the  bond  must  be  prayed.    Fort.  371. 

Sq,  if  the  bond  was  to  A.,  without  saying  tunc  vicecom,  it  is  bad, 
though  the  declaration  be  ad  respofid.  A.  nuper  vicecom,  R.  Cro. 
£1.  800. 

If  the  bond  be  to  appeal*,  and  also  to  pay  chamber-rent.  R.  Ray. 
222.     1  Vent  237. 

Or,  also  to  indemnify  the  sheriff.     10  Co.  100.  b.     R.  Dal.  76. 

Vol.  VI.  C  c  So, 
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ScH  if  the  bond  adda^  appear,  and  diere  receive  fitfdier  as  ihey 
shell  award*    Dy.  364.  a.  in  marg. 

So^  if  the  bond  has  no  condition,  or,  which  is  die  same,  an  impos- 
sible one ;  for  then  the  bond  is  single.    Semb.  8  Lev.  74,  75. 

So,  if  it  be  to  appear  coram  majestate  sud^  without  saying  coram 
domina  rege.    R.  8  Lev.  177. 

Ad  respond,  billcs  for  1002«  without  saying  at  whose  suit.    8  LeT. 

177. 

If  it  be  to  pay  for  a  debt*     10  Co.  100.  K 

So^  the  statute  is  no  plea,  if  the  bond  was  taken  without  I^^ 
prooess;  for  he  ought  to  plead  dures*  8  Jon.  76.  Semb.  Crk  £L 
646. 

But  a  bond,  that  the  defendant  appear  personally,  is  good,  though 
the  statute  says,  no  sheri£P  shall  take  obligation  oat  by  name  of  liis 
office,  on  condition  that  the  prisoner  shml  appear  at  the  day  and 
place  as  the  writ  diall  require.  Dy.  864.  in  marg.  R.  2  Leo*  78. 
10  Co.  101.  Sav.  81.  Crow  El.  776. 

A  bail-bond  is  good»  though  made  two  dm  after  the  return  of  the  writ ; 
for  defendant  has  four  days  to  put  in  bail.    Fort.  365. 

If  the  bail-bond  is  for  more  than  the  sum  in  the  writ,  it  is  not  void ;  it  is 
onW  a  misdemeanor  in  the  officer.    Fort.  366.    C.  B.  Fort.  370. 

Bail-bond  is  good,  though  the  indorsement  of  the  writ  is  diffierent  from  the 
Qc  etiam.    Fort.  367. 

Sop  that  the  defendant  appear,  &c  and  then  and  there  answer, 
&C.  for  it  is  tantamount  to  ad  respondendum  as  the  writ  speaks.  R- 
Dy.  364.  8.    Dub.  2  Leo.  78.    Ace.  10.  Co.  101. 

That  he  appear  before  Jusiic  noslris  de  B.  without  saying  apud 
Westm.  is  sufficient.     R.  2  Vent.  238. 

Or,  coram  rege  in  cancettar.  though  it  says,  apud,  Westm.  instead 
of  ubicunque.     Semb.  2  Vent.  238.     Cont  1  Vent  234.  .     . 

Or,  coram  just,  de  B.  R.  apud  Westm.  without  saying,  ad  placiia 
coram  nobiSf  occ.     R.  2  Jon.  46.     2  Lev.  180. 

Li  the  star-chamber,  without  saying  coram  rege  et  concilia^  &c. 
Per  Twisd.  2  Jon.  46. 

On  a  special  original  returnable  coram  dom.  rege,  uHcunque  tunc  Juerii 
in  Anglia,  a  bail-bond  without  the  ubicunquet  &c.  is  good  ;  for  there  are  no 
set, forms  of  words  for  these  bonds  ;  and  if  in  substance  they  are  to  s^ppear 
according  to  the  design  of  the  writ,  it  is  sufficient.     Str.  1 155. 

That  he  appear  adrespondendum^  deplacUo  debiti  generally^  where 
the  writ  is  for  350/.     R.  2  Cro.  286. 

Or^  ad  respondendum^  without  saying  in  quo  placUoy  if  the  writ  is 
recited  in  the  condition.     R.  2  Ley.  123. 

If  the  process  is  in  trover^  and  the  condition  of  the  bail-bond  to  answer  to 
a  plea  of  trespass,  yet  it  is  good :  the  ad  respond,  is  surplusage.    Port.  368. 

So}  a  bond  to  save  harmless  fix)m  past  escapes,  is  not  void,  other- 
wise from  future  escapes.     Mod.  Ca.  225. 

So,  a  bond  to  the  party,  and  not  to  the  sheri£^  to  pay  or  give 
security  for  such  a  sum,  or  render  himself  to  prison,  id  not  within 
the  statute.     R.  2  Mod.  305. 

So,  a  bond  that  he  will  be  a  true  prisoner,  is  not  within  the  sta- 
tute, if  he  traverses  the  ease  and  favour.  R.  1  Sid.  883.  *  Per  Hdt, 
SaL  438.    Semb.  cont.  10  Co.  100.  b. 

Or, 
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Qr^  by  «  person,  nol  in  luft  cnctodyf  for  payment  of  mdaey  levied 
upon  9L fieri  faeioB  into  oourt  at  die  retam.     R.  10  Co.  99.  b. 

Or,  for  the  due  execution  of  ajterijaeias.     R.  10  Co.  100.  a. 

Or,  for  payment  of  mpoey  to  the  l^ing  upon  an  extent  10  Co. 
100.  a. 

So^  the  bond  is  not  void,  though  the  ba9  be  insufficient  R.  Cro. 
EL.  808.  852.  862.     Mo.  6S6.    Vide  Bail,  (K  5.) 

So^  the  bond  Is  not  void^  if  given  by  a  person  not  in  bis  custody, 
or  who  nee4  not  appear^    R.  Mb.  452.    D.  4  Mod.  187. 

Yet  a  bond^aken  by  him  who  is  no  minister  within  the  st  23  H.  8. 
la  in  a  «aaa  not  bailahifl,  is  void  by  the  eammon  law.  R.  Hard* 
464. 

Or,  if  the  bond  be  for  profit  to  himself.     Sal.  438. 

Or,  to  let  to  bail  a  man  pot  bailable.     10.  Co.  100.  b. 

Or,  for  his  foes,  before  execution  done*    R.  Hut  52. 

An  s^;ieement  in  writing  to  put  in  good  bail  for  a  person  arrested  on 
mesne  prpcess  at  the  return  of  the  writ,  or  surrender  the  body^  or  pay  debt 
or  costs,  made  by  a  third  person  with  the  bailiffof  the  sheriff,  in  consideration 
of  his  discharging  the  party  arrested,  is  void  by  this  statute.     1  T.  R.  4 18.  | 

The  underttkmg  of  an  attorney  for  the  appearance  of  a  defendant,  is  not 
within  the  statute,  because  it  is  given  to  Uie  pluntiff  in  the  action,  and  not  to 
the  sheriff    IWd.    VideBail^  (K5.) 

A  bail-bond  m^y  be  9sugifiid  \^y  Uie  sheriff  after  he  is  out  of  his  office. 
Fort  365. 

If  the  assigiuneut  is  said  to  be  ngUlat,  8$  attutai.  it  is  well,  though  not  said 
10  be  underhand  and  seaL    Fort.  367. 

If  to  a  bail-bond  gi^en  to  the  prison-keeper  of  the  marshal's  court,  the 
Hate  he  pleaded,  and  that  A.  sued  forth  or  the  palace,  it  is  bad ;  it  should 
be»  sued  forth  of  the  court  of  the  palace.    Fort.  378. 

Bait-bond  on  an  attachment  (except  out  of  Chancery  for  want  of  appear- 
ance or  answer)  is  void.    Barnes,  S4. 

Reptication. 

If  the  defendant  in  hb  plea  sets  out  an  arrest  under  a  diflerent  writ'from  that 
upon  which  the  bail  bond  was  given  and  the  plaintiff  in  his  replication  sets 
out  that  writ,  he  should  not  traverse  the  other.     D.  anon.  Ld.  R.  562. 

But  the  traverse  will  not  make  his  replication  bad.    R«  Ld.  R.  562. 

To  this  plea  the  plaintiff  may  say,  that  it  was  for  securi^  of  his 
prisoner,  and  traverse  that  it  was  for  ease  and  fiivour.  R.  1  Sand. 
162.     1  Lev.  254.     1  Sid.  383. 

And  if  issue  be  thereon^  little  evidence  will  be  sufficient.  R.  1  Sid. 
388. 

(2  W.  96.)  The  st.  16  Car.  2.  against  gaming. 

So^  to  a  bond  the  defendant  may  plead,  that  it  was  given  for  money 
won  at  ptay  contrary  to  the  st.  16  Car.  2.  Clift.  187.  5  Mod.  8* 
Lttt.  485.    Vide  ante,  (2  O  8.) 

The  defendant  must  shew  at  what  game  the  n^oqey  way  lost.    Str.  493. 

He  must  shew  the  statute. 

That  he  lost  upon  tick  at  the  same  time  above  1002. 

But  in  an  action  upon  a  securiu  for  more  than  KXW.  if  the  defendant 

Cc  2  pleads 


388  PLEADER- 

pieadB  ihat  tlie  whole  of  it  was  lost  at  play  at  the  same  time,  he  need  not  al- 
lege that  the  play  was  upon  tick,  the  security  proving  that  they  did  not  play 
for  ready  money.    R.  Ld.  R.  87. 

That  the  bond  was  gi^en  for  the  same  sum.  , 

But  the  statute  is  not  pleadable,  where  debt  is  brought  for  a  wager 
when  he  was  at  play.     R.  5  Mod.  6.     Lut.  487. 

It  is  no  plea  to  a  bond  that  it  was  given  for  the  repayment  of  the  moiety  of 
a  sum  paid  by  the  obligee,  (with  whom  the  obligor  was  jointly  concerned)  for 
compounding  differences  for  not  delivering  stock,  &c.  and  not  performing  con- 
tracts, &c.  which  are  prohibited  by  stat.  7  G.  2.  c.  8.    4  B.  M.  2069. 

(2  W  S70  The  st  5  Ed.  6.  against  sale  of  offices. 

That  it  was  given  upon  the  sale  of  an  office  witbin  the  st»  5  Ed.  6. 

F.  g.4'5. 

It  is  not  sufficient  in  the  plea  to  state  generally  that  the  case  is  within  the 
statute,  but  facts  must  be  set  forth  to  shew  that  it  is  so.     Willes,  241. 

But  it  is  no  plea  to  debt  upon  a  bond,  that  it  was  mven  for  com- 
position of  felony ;  for  it  is  a  bare  fact,  which  is  no  plea  in  bar  of  a 
specialty.     Semb.  F.  g.  74<> 

(2  W  280  Tender. 

Soj  to  debt  upon  bond  the  defendant  may  plead  a  tender,  and  al- 
ways ready.  2  Mod.  Int.  234.  Bro.  V.  M.  218.  Vide  Condition, 
(G  6,  &c.) 

If  issue  be  upon  the  tender,  there  must  be  an  actual  offer. 

But  where  the  goods  are  cumbersome,  the  bringing  of  them*  to  a 
place  where  the  par^  may  well  receive  them,  and  the  ofler  of  them 
there  is  sufficient.     R.  Sho.     149,  150.     H 

To  a  legal  tender,  the  actual  Production  of  the  money  is  requisite,  unless 
dispensed  with  by  the  creditor.    3  T.  R.  683.     10  East,  101. 

Tender  of  a  larger  sum  is  good,  3  T.  R.  683. ;  if  divisible  without  gif  ing 
change.     6  Taunt.  336. 

Bank  notes  are  not  made  a  legal  tender  by  37  Geo.  3.  c.  45.  2  B.  &  P. 
526.  • 

Tender  by  an  agent  enures  for  the  principal,  though  authorized  only  to 
tender  a  less  sum.     2  M.  ,&  S.  .86. 

Tender  to  an  agent,  a  managing  clerk,  is  good,  though  ordered  by  principal 
not  to  accept  it.     1  Mars.  55.     5  Taunt.  307. 
.   Tender  to  one  of  two  joint  creditors,  is  a  tender  to  both.     3  T.  R.  683. 

The  right  to  tender  is  not  barred  by  the  circumstance  of  steps  having 
been  taken  towards  commencing  an  action.     8  T.  R.  629. 

In  C.  B.  the  plaintiif  is  bound,  at  the  risk  of  subsequent  costs,  to  accept 
the  debt  and  costs  up  to  the  time  of  tender.  •  2  Taunt.  203.  If  the  offer 
amounts  to  a  legal  tepder.  1  Mars.  392.  5  Taunt.  840.  Though  he  goes 
for  other  causes.     2  Taunt.  283.     Secus  in  K,B,     13  East,  551. 

A  tender  and  refusal  is  not  equivalent  to  payment.     2  T.  R.  27. 

A  tender  in  discharge  of  a  bare  covenant  to  pay  money  is  good.  7  Taunt. 
486. 

This  plea  does  not  go  in  bar  of  the  action,  but  of  damages.  R. 
1  Vent.  322.     2  Lev.  209.     R.  upon  a  single  bill.     Carth.  133. 

But  if  tender  be  u[5on  a  bond  with  a  penalty,  it  must  be  in  bar  to 
the.  action.     R.  Carth.  133. 

And  it  cannot  be  pleaded  after  an  imparlance.     Dub.  Dyer,  300. 

13  Semb. 
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Semb.  36  H.  6.  IS.     2  Cro.  627*    5  Ed.  4. 14i:    R.  Lut  226. 239. 
Adm.  good  to  a  bond,  though  in  no  other  case.    2  Mod*  62. 

If  the  dedaration  has  several  counts^  it  must  be  pleaded  to  a  count 
in  certain.     R.  Lut.  259. 

Must  shew  the  day  of  the  tender.     1  Sid.  10. 

And  if  it  be  at  a  day  after  the  time  limited  by  the  condition,  abinde 
always  ready,  is  bad.  R.  M.  9  W.  8.  (Vide  1  Ld.  Ray.  254.  Sal. 
622.) 

Or,  at  a  day  after  the  time  of  request  alleged  in  the  declaration.  R. 
Lut.  227- 

Must  allege  always  ready  after  the  tender,  for  still  ready  is  not  suf- 
ficient    Dub.  Dy.  300.  b.     Ace.  2  Cro.  627. 

A  plea  of  tender,  in  assumpsit^  must  aver  a  contftiual  readiness  to  pay  from 
the  time  the  debt  accrued.    8  East,  168. 

Tender,  when  pleaded  to  the  whole  declaration,  cannot  afterwards'  be  li- 
mited.   3  Taunt.  95. 

There  must  be  a  paqfert  of  the  money  in  court.  R.  2  Rdl.  S2^. 
D.  9  H.  6.  ^S.     Bro.  touts  temps  prist.  3. 5, 6.     R.  Lut  283. 368.   . 

But,  where  it  appears  that  the  thing  to  be  delivered  is  so  ponder-^ 
ous  that  it  cannot  be  brought  into  court,  it  is  not  necessary.  Co.  Lit. 
207.  a.     2  Rol.  524.     Ash.  Ent.  276. 

T\^e  plaintiff  may  on  denial  of  plea,  take  out  the  money.     I  B.  &  P.  332. 

So^  when  a  forfeiture  is  to  be  saved,  a  tender  is  necessary.  .R. 
1  Vent.  322.     3  Keb.  800. 810. 828.     Ray.  419.     R.  3  Lev.  103. 

Otherwise,  it  is  not  necessary.  R.  Ray.  419.  cont.  in  rent.  1  Vent. 
322.     2  Lev.  209. 

The  tender  alleged  must  be  l^;al ;  and  therefore  it  is  not  sufficient 
to  ULjparatusJuit  solvere^  without  saying  et  obtulit.    R.  Sal.  584. 

A  tender  of  com,  &c.  must  be  with  an  wicor^jirfs/.  -  R.  Dy.  25*  a. 

So,  if  by  bond  money  is  to  be  paid  within  two  months  after  the 
death  of  the  obligee,  if  he  pleads  that  within  two  months  there  was 
no  executor  or  administrator,  he  must  say  uncare  prist.     R.,Raym. 

416. 

In  pleading  a  tender  of  a  sum  according  to  a  defeasance,  (which  is  in  a  dif- 
ferent instrument  from  the  original  deed,)  it  is  not  necessary  either  to  plead 
that  the  party  has  always  been  and  still  is  ready  to  pay,  or  to  bring  the  money 
into  court ;  it  is  sufficient  to  plead  that  on  the  day  he  tendered,  &c.  Willes, 
107.     (Ck)m.568.) 

JUter  if  the  defeasance  be  in  the  same  deed.     Ibid. 

It  is  sufficient  to  allege,  that  no  one  was  ready  to  receive,  in  the 
words  of  the  condition.  And  therefore  if  the  condition  was  to  pay  to 
B.,  if  it  is  said  pradict.  B.  non  Juit  paratus  ad  recipiendum^  it  is 
sufficient,  >vithout  saying  nee  aliquis  alius.     R.  Yel.  38.     2  Cro.  14. 

So)  surjdusage  does  not  prejudice ;  as,  if  he  says,  no  one  ready 
adexigendum  et  recipiendum^  though  a  demand  was  not  requisite.  R. 
Yel.  38.     2  Cro.  14. 

So,'  if  a  bond  be  to  pay  a  lq;acy,'  which  was  payable  upon  request, 
it  is  sufficient  to  say  touts  tempsy  &c.  for  the  bond  does  not  alter  the 
nature  of  the  legacy.     R.  1  Leo.  17. 

But,  where  damages  are  to  be  recovered,  and  not  the  debt,  a  ten- 
der may  be  pleaded  without  uncord  prist. :  as^  in  covenant  to  pay  to 
A.  or  his  order,  a  tender  to  B.  who  has  an  order,  and  refusal,  is  a 
good  plea,  without  saying  uncore  prist.     R.  Sho.  130. 

C  c  3  So, 
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Sof  in  nphvih^  if  tbe  defendant  afoWB  for  a  renl-diarM,  the 
tiff  mav  idaul  a  tender^  without  hprafert  indtr.    R^  Sal  584. 

And  Uiotidb  the  plaintaff  acoqitB  the  maoey  hfooght  into  ooilft»  the 
plea  will  be  bad.    Ibid. 

And  where  a  tender  b  pleaded,  add  the  tnoney  broo^  into  csmurt, 
and  the  plaihiiff  aooepttf  it^  he.  cannot  afterwards  |)rooeed  for  damiges. 
Per  HoIt»  B.  R.  H.  13  W.  S.  (Vide  1  Ld.  Ray.  689.  Sal.  5SS.) 
(Vide  2  Ld.  Ray.  774.)     R.  2  Cro.  126. 

ff  defendant  bring  nionej  into  court  on  a  plea  of  tender^  j^inntiff  naay 
take  it  out,  though  he  reply  that  the  tender  was  not  made  befeie  actkm 
brought.     1  Bos.  &  PulL  332. 

So,  now  by  the  st.  4  &  5  An.  16.  at  any  time  pending  the  actum 
on  a  bond  with  a  penalty,  if  the  defendant  brings  into  court  all  prin- 
cipal and  interest  due,  and  all  costs  expended  in  law  or  equity,  en 
such  bond,  the  court  may  discharge  the  defendant  frooi  said  bond. 
Vide  ante,  (C  lO.J 

But,  such  pro£fer  cannot  be  made  before  bail  to  the  action.  Mod. 
Ca.  11. 

All  fects  but  the  amount  of  [the  damages  are  admitted  by  a  plea  of  teiider. 
3  Taunt.  95. 

(2  W  29.)  Sohit  ad  diem. 

So,  to  debt  upon  bond  the  defendant  may  plead  sobrii  od  diem ; 
for  befiHre  breach  it  is  Well  without  an-lu^quittatice.    Sal.  808. 

So,  payment  of  part  with  an  acquittance  jmi5  darrein  amtinuattcei 
for  this  goes  in  bar,     R.  Sal.  519. 

And  now,  by  the  st.  4  &  5  Ann.  16.  if  he  has  paid  before  the  action 
brought,  though  it  was  not  strictly  at  the  dqr,  he  may  pl(^  it. 

If  the  condition  be  that  he  pay  at  D.,  he  must  plead  qmod  sohii  at 
D.,  BXkd  the  omission  is  not  supplied  by  seeundumjormam  oondkicms 
prMct,9  upon  a  special  demurrer.    R.  3  Le?«  2^45. 

A.  gave  B.  a  bond  to  secure  an  annuit]r»  <uid  before  any  payment  became 
due  A.  lent  B  a  sum  of  money ;  on  which  it  was  agreed  that  B.  should  re- 
tain the  payments  of  the  annuity  as  they  became  due*  till  that  sum  was  dis- 
charged :  then  B.  became  bankrupt ;  and  the  agreement  to  retain  was  held  a 
good  plea  to  an  action  on  the  bond  by  B.  s  assignees  for  the  payments  aocra- 
mg  after  the  banicruptey,  being  equivalent  to  a  plea  of  sohit  ad  diem.  3  T.  R. 
599. 

If  it  be,  that  he  pay  within  six  months,  he  ought  to  plead  payment 
within  the  time.     R.  Cro.  £1.  823. 

If  the  condition  be  to  deliver  20/.  or  ten  cows,  at  the  obligee's  Sec- 
tion, he  must  plead  tender  of  one  and  the  other.     R.  1  Leo.  68. 

If  the  condition  be  diat  he  pay  upon  assurance  of  an  estate^  he 
must  shew  when  the  estate  was  conveyed ;  for  payment  at  suck  a 
day  is  not  sufficient,  for  it  does  not  ^>pear  that  it  was  paid  upon  the 
assurance.     R.  2  Mod.  33. 

So^  it  will  be  a  good  plea  that  he  paid  before  action^  viz.  such  a 
day,  which  is  before  the  clay ;  for  the  words  after  the  viz.  shaU  be  re- 
jected.    R.  2  Mod.  Ca.  345. 

But,  it  is  no  plea  quodfuU  itinerant  ad  solvendtim  ad  diem^  and 
he  was  imprisoned  by  ccfoin  of  the  obligee.     R.  Cro.  El.  672. 

That  it  was  not  demanded,  though  payable  upon  demand;  for  the 
suit  is  a  demand.     R.  2  Cro.  242,  3. 

Quod 
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Qfiod  9ohU  pendenie  UUf  without  a  qpedaltjr  for  his  discharge.  R. 
Cio.  EI.  157.  884. 

Oti  sSbdr  the  day,  without  an  acquittance  for  it.  R.  5  Co.  48«  a. 
Cro.  EL  (455.)     Mo.  692. 

Or,  that  the  plaintiff  agreed  to  give  a  longer  day  for  payment. 
R.  Cro.  El.  697. 

In  debt  on  bond  from  defendant's  testator  and  A.,  Jointly  and  severally,  if 
defendant  pleads  that  testator  in  his  life-time,  and  A.  paid  off  the  bond,  and 
pbdntiff  replies,  they  did  not  pay  it  tnodo  eiforma^  &c.  and  it  appears,  that 
testator  paid  part  in  his  life,  and  A.  the  rest  afUx  his  death,  this  does  not 
maintain  the  plea.    B.  R.  H.  133. 

S(dvii  ad  diem  ought  to  be  concluded  with  an  averment^  and  not 
to  the  country.     R.  1  Sid.  215. 

If  payment  m  full  is  pleaded,  it  is  suflScient,  if  it  b  proved  that  plaintifif 
accepted  the  sum  paid  as  in  full.    Str.  691. 

u  any  interest  has  been  paid  af^r  the  day  upon  an  old  bond,  (where  the 
only  evidence  of  payment  is  the  length  of  time,)  defendant  must  plead  upon 
Stat.  4  &  5  Ann.  c.  16.    Str.  652. 

It  is  now  an  invariable  rule,  that  if  there  is  no  demand  ibr  money  on  a 
bond  for  twenty  years,  the  judges  will  direct  a  Jury  to  find  it  satisfied,  firom 
the  presumption  arising  from  the  length  of  time.     2  Atk.  144.     1  T.  R.  270. 

Payment  before  the  day  is  evidence  under  the  plea  of  $oU)U  ad  diem,  D. 
3T.  R.601. 

If  he  pleads  payment  before  the  day,  the  plaintiff  may  demur. 
2  Mod.  Ca.  S46.    D.  cont.  3  T.  R.  601. 

If  the  bond  is  conditioned  to  pay  on  or  before,  payment  before  the  day, 
MciL  such  a  day,  is  good.    2  Wils.  1/3. 

If  money  is  payable  at  or  before  such  a  day,  and  is  paid  before,  it  should 
be  pleadeo,  paid  at  such  precedent  day ;  ana  plaintiff  may  reply,  not  paid 
that  day,  nor  before  nor  after.    2  B.  M.  944. 

To  an  action  of  covenant  to  pay  money  on  a  particular  day,  the 
defendant  cannot  plead  payment  on  a  prior  day,  because  if  found  one 
way  it  is  not  conclusive ;  but  he  must  plead  payment  on  the  day.  Willes, 
585. 

On  a  covenant  to  pay  money  at  the  end  of  six  months,  it  will  be  under* 
stood  to*mean  calendar  (not  lunar)  months.    Semb.  ibid. 

A  replication  taking  issue  on  a  plea  of  payment  to  debt  on  an  annuity  bond 
must  be  signed  by  a  serjeant«     1  Bos.  &  Ful.  469. 

(2W30.)  Release. 

So^  to  debt  upon  a  bond  or  specialty,  the  defendant  may  plead  a 
release  by  the  plaintiff  after  the  bond  ^ven.  Vide  post^  (S  M  12.) — 
Videante^(2Vll.) 

If  there  are  two  obligees^  a  release  by  one.    2  Rol.  410. 1. 47. 

If  the  bond  was  to  a  woman  before  coverture,  a  release  by  the  hus- 
band.    2  Rol.  410. 1. 50. 52. 

A  release  by  one  executor  or  administrator,  where  the  debt  was 
to  the  testator,  or  to  them  in  right  of  the  testator.  2  Rol.  411. 
1.  7. 10. 

But  if  the  release  produced  has  a  material  variance  from  tlie 
release  in  the  plea,  it  is  bad  :  as,  if  it  be  of  a  different  date.  R.  2 
Vent.  131. 

To  a  release  pleaded,  the  plaintiff,  being  a  party  to  the  deed, 

C  c  4  cannot 
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cannot  plead  ne  relessa  pas^  but  must  demur,  or  say  nan  tU/adium. 
R.  2  Bui.  5S. 

Otherwise,  if  he  be  a  stranger  to  the  release.    Ibid. 

So>  if  there  are  two  obligors,  who  bind  themselves  jointly,  a  release 
to  one  may  be  pleaded  in  bar  by  both.     2  Rol.  412. 1. 29. 

So,  if  they  are  bound  jointly  and  severally.     Ibid.  1.  22,    Sal. 

574. 

If  the  obligee  of  a  bond  covenant  not  to  sue  one  of  two  joint  and  several 
obligors,  and  if  he  do  that  the  deed  of  covenant  may  be  pleaded  in  bar,  he 
may  still  sue  the  obligor.  8  T.  R.  168.  13  Will.  3.  1  Ld.  Raym.  690. 
Salk.  575.    Holt,  1 78.     12  Mod.  548.  S.  C.     11  Mod.  254. 

Though  the  release  to  one  was  before  the  other  had  executed  the 
deed.     Ibid.  1.  35. 

So,  if  they  are  severally  bound  for  the  same  sum.  Semb.  ibid. 
1.45. 

So,  if  the  bond  be  by  A.,  for  the  faithful  service  of  B.,  a  release 
to  B.  before  the  condition  broken  is  a  good  bar.     R.  3  Leo^  45. 

But  in  debt  for  damages  recovered  in  a  real  action  by  two  demand- 
ants, a  release  by  one  is  no  bar ;  for  this  savours  of  the  reality. 
2  Rol.  411.1.17. 

So,  in  quare  impedit  by  two,  the  release  of  one  is  no  bar  to  the 
other.     Ibid.  1. 15. 

Nor,  in  ejectment.     Ibid.  1.  20. 45. 

Nor>  in  error  to  reverse  a  fine.     R.  Skin.  343. 

So,  if  a  bond  be  delivered  by  two  to  a  third  hand,  to  be  delivered 
upon  condition,  a  release  of  the  condition  by  one  is  no  bar  to  the 
other ;  for  this  goes  only  in  his  discharge.     2  Rol.  411.1. 2. 

So,  if  a  bond  be  by  two,  a  release  to  one,  after  his  sealing^  and 
before  the  other  has  scaled  and  delivered,  is  no  discharge  to  the  other. 
R.Cro.  El.  161. 

So,  in  replevin,  if  the  defendant  makes  cognizance  in  right  of  B.^ 
and  there  is  judgment  for  the  plaintiff,  in  scire  facias  upon  the  judg- 
ment a  release  by  B.  is  no  plea.  R.  2  Rol.  412.  U  5.  Vide  ante^ 
(2  V  11.) 

So,  if  a  bond  be,  that  B.  shall  serve  truly,  a  release  to  B.,  being  a 
stranger,  after  the  forfeiture  of  the  bond,  is  no  plea.     R.  3  Leo.  45. 

So^  if  the  bond  was  to  A.,  as  trustee  for  B.^  a  release  by  B.  with 
an  averment  that  it  was  in  trust  for  him,  is  no  bar.  R.  Dal.  38. 
1  Lev.  235.    3  Lev.  140. 

If  the  obligor  of  a  bond,  after  notice  of  its  having  been  assigned,  take  a 
release  from  the  obligee,  and  plead  it  to  an  action  brought  by  the  assign^ 
in  the  name  of  the  obligor,  the  court  will  set  the  plea  aside  ;  and  they  will 
not  under  these  circumstances  allow  the  obligor  to  plead  payment  of  the  bond. 
1  Bos.  h  Pul.  447. 

So,  a  rdease  by  A.,  after  an  assignment  by  commissioners  of  bank- 
ruptcy against  B.     R.  Pal.  505. 

Nor,  a  release  by  A.  of  all  actions  on  his  own  account.  R. 
1  Vefat.  35. 

A  release  by  plaintiff  s  testator  s  will  sealed,  cannot  be  pleaded  to  debt  on 
bond.    B.  R.  H.  357. 

So,  if  a  man  receives  part  of  a  debt  due  upon  specia'y,  and  releases 
it^  this  release  does  not  discharge  the  residue.  Vide  ante,  (2  G  14.) 

♦  So, 
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Sob  if  a  bond  is  in  the  penal^  of  400/.  finr  payment  of  SOOL^  and 
be  receives  and  releases  300/.     R.  2  Rol.  41S.  1. 15. 

So,  it  is  no  plea  that  he  gave  another  bond  in  satisfiMtion.  R.  Gro. 
Ei.  716.  R.  Cro.  Car.  85.  R.  Hob.  86.  Ace.  2  Cio.  579.  Vide 
post,  (2  W  46.) 

Or^  that  the  plaintiff  accepted  a  statute-staple  after  the  day  of  pay- 
ment  in  satisfaction.     R.  Cro.  Car.  86.    6  Co.  44.  b. 

Or,  that  the  defendant  amed  by  indenture  to  sell  land  in  sads&c- 
tion  of  the  debt.     R.  Cro.  Car.  193. 

Or,  enfeoffed  the  plaintiff  in  satisfaction  of  the  debt  Cro.  Car.  86w 
R.  2  Cro.  650. 

Though  Uie  other  bond  is  after  or  before  the  day  of  payment  by 
the  prior  bond.    2  Cro.  100. 

Yet,  if  the  plaintiff  does  not  demur^  but  joins  issue,  that  there  is 
no  other  bond,  and  there  is  a  verdict  for  the  defendant,  the  plaintiff 
shall  not  have  judgment.     R.  1  Brownl.  74.     Hob.  69* 

(2  W  31.)   Comperuitad  diem. 

So,  to  a  bail-bond  the  defendant  may  plead,  comperuU  ad  diem. 
Bro.  R.  203. 

But  if,  on  JustifyiDg  bail,  proceedings  on  bail-bond  are  ordered  to  be 
stopt,  and  bond  to  stand  for  security ;  and  after  judgment  in  original  ac- 
tion,  plaintiff  proceeds  on  bond,  defendant  cannot  plead  comperuU^  &c. 
Bamest  35. 

(2  W  32.)  Covenant,  &c.  that  he  would  not  sue. 

So>  if  a  man  covenants,  &c.  that  he  will  not  sue  for  a  year,  it  will 
be  a  good  plea,  if  he  sues  within  the  time.    Dy.  140.  a.  in  marg. 

To  debt  brought  by  husband  and  wife  on  a  bond,  conditioned  for  the  pay- 
ment of  a  certain  sum  at  a  certain  day,  defendant  pleaded  that  by  articles 
of  agreement  between  the  wife,  her  sister,  and  the  defendant,  the  interest  of 
the  money  was  to  be  paid  to  one  of  the  sisters  upon  an  event  which  had  hap- 
pened ;  but,  as  the  plea  did  not  all^;e  the  payment  of  the  interest,  it  was 
holden  bad.    5  T.  R.  250. 

(2  W  33.)  Condition  performed. 

So,  to  debt  upon  'bond  the  defendant  after  oyer  may  plead  con- 
dition performed.     Vide  ante,  (£  25,  26. — 2  V  13.) 

And  it  is  sufficient  to  plead  in  the  words  of  the  condition. 

So,  if  the  condition  be  to  pay,  if  a  ship  returns,  (perils  of  the  sea 
excepted,)  but  if  it  is  lost,  that  the  obligation  shall  be  void ;  it  is 
sufficient  to  say  it  was  lost,  without  saying  by  peril  of  the  sea.  R. 
2  Lev.  7. 

If  the  condition  be  in  the  disjunctive,  it  is  sufficient  to  plead  per- 
formance of  one  part  or  the  other. 

And  if  the  performance  is  to  be  upon  a  prior  act  by  the  plaintiff, 
he  may  plead  that  the  plaintiff  has  not  done  such  first  act.  R. 
1  Mod.  265. 

If  the  last  words  of  the  cQndition  are  an  enlargement  of  the  first, 

he 
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ke  need  oot  plead  (o  them;  for  it  it  eofficknt,  if  die  plai  goes  to  die 
material  part  of  die  coiklitiqD.    R.  Mo.  477- 

80^  in  ddbt  npcrn  bond  for  performaiioe  of  co?enantB^  if  die  defend- 
ant pleads  condition  performed^  and  Ae  plaintiff  assigns  breach  for 
non-payment  of  rent»  secundum  Jbrmam  conditionis  pntdid.  it  will  be 
wdl  on  a  fleneral  deninnrer  or  Terdict    R.  Hnrd.  819. 

So»  in  debt  upon  bond  for  performance  of  covenants  in  an  inden- 
ture if  the  defendant  shews  the  indenture^  and  pleads  oovcnapts  per- 
formed, he  need  not  say  qua  sunt  omnes eonvefUkmes^  &c.  R.  IS  H.  7* 
19.  b.    R,  0  Ed.  4.  1. 

If  the  condition  be  to  perform  a  will,  whereby  a  legaqr  is  given  Co 
the  poor  or  chorohwaidens,  it  is  suffici^it  to  say^  that  he  paid  it  to 
them,  without  naming  them.     R.  1  Leo.  17. 

Bat  the  defendant  cannot  plead  conditions  performed  to  a  bond 
for  performance  of  covenant^  without  oyer  of  the  deed,  which  con- 
tains the  covenants.  R.  1  Sid.  50.  97*  ^26.  1  VeaU  S7.  R.  Al. 
72.    Vide  ante^  (P  1.— 2  V  13.) 

And  he  must  make  a  prqfert  in  cur.  of  die  deed,  odierwise  it  will  be 
bad  upon  a  special  demurrer.     R.  1  Sand.  9.     Vide  Ante,  (P  1,  2.) 

And  shew  the  substance  of  the  deed  in  Latin,  under  seal  of  the 
plaintiff;  or,  if  he  has  it  not,  the  court  ex  gratia  will  direct  that  the 
other  party  shall  give  him  a  copy.    Ibid.     I  Sid.  5. 

If  to  debt  on  bond,  conditioned  for  performance  of  covenant  in  an  indoi- 
ture,  the  defendant  plead  performance  generally,  without  settii^  out  the 
indenture ;  the  plaintiff  may  either  demur  inttanier^  or  set  out  the  mdenture, 
and  thereupon,  if  it  appear  that  some  covenants  are  in  the  negadve  or  dis- 
junctive, demur;  it  tnev  are  all  affirmative,  the  informality  of  the  plea  is 
cured  by  thus  shewing  the  indenture.    4  East,  344,^ 

The  rule  is,  without  an  exception,  diat  in  debt  on  bond  for  the  perfbrmaooe 
of  a  collateral  contract,  general  performance  b  no  plea  without  setting  forth 
the  whole  of  die  contract,  or  at  least,  without  averring  that  it  contains  no 
negative  or  disjunctive  stipulations,  even  if  thitt  would  be  sufficient.  To  state 
that  the  agreement  was  for  building  a  house  conformably  to  particutan 
annexed  to  the  agreement,  **  amongst  which  particulars/  were  such  and 
such,  he.  is  an  admission  that  there  were  other  particulars  besides  those 
detailed.    4  East,  340. 

If  a  bond  is  given  to  4«  ss  a  collateral  security  for  performance  of  a  cove- 
nant to  pay  certain  interest  to  B.  the  covenant  cannot  be  pleaded  in  bar  to 
an  action  on  the  bond,  without  averring  performance.    5  T.  R.  250. 

If  die  condition  c^  the  bond  be  to  do  several  things,  die  defendant 
cannot  plead  performance  generally,  though  all  are  m  the  affirmative, 
but  shall  answer  specially  to  every  particular.  R.  1  Lev.  303.  D. 
I  Sid.  215.  pi.  18.     Keilw.  95.  b.  pi.  3. 

Nor,  if  the  things  to  be  done  are  particular,  and  in  the  affirmative; 
but  he  must  shew  now  and  at  what  time.     Vide  ante,  (£.  25,  26.) 

So^  if  the  condition  consists  of  several  parts,  he  must  answer  to  all 
the  particulars.     R.  Mo.  591.    R.  2  Mod.  S05. 

Sq,  to  debt  on  bond  for  a  receiver  of  rents  to  account,  and  behave  himsdf 
as  a  steward  ought  to  do,  if  defendant  pleads  he  received  but  one  penny, 
which  he  paid  to  obbgee,  it  is  bad ;  for  he  should  also  have  pleaded,  that  he 
had  behaved  as  a  steii^ud  ought. .  B.  R.  H.  322. 

Yet,  where  the  condition  consists  of  multifiirious  particulars,  per- 
formance generally  has  been  allowed.     Lut  593. 

To 
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Tb  debt  m  bond^  condilioiied  that  one  B.  R.  iheuld  aceount  fcr  aod  piy 
o?er  to  the  plain^Bb,  as  treasiirera  of  a  charity,  aucb  voluntary  contribudons  as 
be  shoidd  collect  for  the  uae  of  the  qharity,  the  defendant  pleaded  general 
perlbnnanoe ;  the  plaintiflb^  replied,  that  B.  IL  had  received  divers  sums 
amounting  to  a  large  sum,  vis.  lOOi,  from  divers  persons  for  divers  vdluntary 
contributions  for  the  use  of  the  said  charity,  which  he  had  not  aocounted 
for  or  {mid  over,  &c.  It  was  holden,  on  spedal  demurrer,  that  the  r^plioltlon 
was  sufficiently  certain.    8  T.  R«  459. 

T6  debt  on  botid  conditioned  for  J.  8.  rendering  adxnmt  to  the  plaintiff  of 
all  monies  whidi  be  should  receive  as  their  a^t*  defendant  pleads  perform* 
9oot  m  the  words  of  the  condition ;  plaintiff  replies,  that  J.  8.  reoeived 
diters  sums  of  money  amounting  to  20<K)2.  belonging  and  relatin({  to  the 
plaintiff's  business  as  their  t^gsaU  and  hath  not  rendered  to  the  plamtiflb  an 
account  of  the  said  20002.  or  any  part  thereof.  This  replication  beine 
specially  demurred  to  for  generality,  was  holden  sufficient '  1  Bos.  &  PulL 
640.    Dougl.  215. 

Soy  the  defendant  cannot  plead  quad  conditio  obligj^ionis  nunquam 
fracta  Jiiitf  bul  must  shew  bow  it  was  performed^     R.  S  Vent.  156. 

Hint  no  covenants  or  no  suits  are  mentioned  in  the  condition ;  for 
he  is  estopped.     It  Cro.  £1.  756.    Vide  ante,  (2  V  6.) 

If  the  condition  ia  to  save  harmless  from  rent  tor  a  tenemenl  againet 
A.»  it  is  no  plea  diat  no  rent  is  duej  but  he  shall  say  not  damnified. 
R.  Sav.  90. 

Yet,  if  the  condition  is  to  indemnify,  &c.  the  defendant  may  plead 
in  the  negative  n&nfiut  damni/kaiUM.    Vide  antc^  (E  85.) 

Thou^  the  condition  be  to  acquit,  discharge^  and  ke^  indenmi- 
fied.     R.  3  Mod.  252.     It.  A  Mod.  243.    Adin.  8  &nd.  84k 

The  only  ptes  to  bond  to  indemnify,  are»  non  damm/kaiu  or  by  plainliir' s 
own  findt     S  Wils.  126. 

If  defendant  in  debt  by  churchwaidens,  on  a  bond  to  indemnify  parish 
from  a  bastard,  pleads  aoa  damnyieaiiu  $  leplication  he  did  not  provide* 
pariish  paid  52.,  leioinder  he  did  and  provide ;  and  verdict  for  plaintiff; 
judgment  shall  not  be  arrested,  because  it  does  not  appear  on  the  record  that 
the  child  was  bom  in  the  parish ;  for  the  court  will  mtend  it  was  proYed  at 
the  trial    2  Wils.  5. 

To  debt  on  bond  to  save  harmless  from  expences  by  reason  of  namiiq;  ene. 
to  a  curacy,  or  from  suits  by  reason  thereof,  if  the  defendant  plead  non  dam^ 
nificatus;  the  plaintiff  may  reply  and  saofpi  for  breach,  tiiat  ne  was  oU^ed 
to  pay  such  a  sum  by  reason  of  such  nomination,  without  saying  how  he  was 
obliged.    2  Wils.  11^ 

j^,  if  the  condition  be  to  deliver  a  deed,  &c.  it  is  sufficient  to  aay 
that  he  lias  delivered  it.     R.  Sal.  498. 

Soy  regularly,  perCormanoe  of  the  condition  ought  to  be  pleaded  in 
the  words  of  the  condition.     Sal.  520. 

But  excuse  of  performance  need  not  pursue  the  words  of  the  con- 
dition :  as,  if  upon  a  bail-bond  he  plead  judgment  undetermined,  it 
is  sufficient,  without  saying  that  the  plaintiff  did  not  discontinue^  nor 
was  nonsuited*    Ibid. 

If  the  condition  be  to  leave  his  wife  BOL,  it  is  not  sufficient  to  say 
that  he  made  his  wife  executrix,  and  gave  her  to  the  value  of  lOOL, 
without  saying  that  she  administred,  and  accepted  it.  R.  3  Lev. 
218. 

So,  if  the  condition  be  to  exhibit  an  inventory  into  the  spiritual 
court   before    I  M.,   it  is  not  sufficient  to  say  there  was  no  court, 

without 
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MTithout  saying  that  be  was  ready  at  the  day;  fixrhe  ou^t  to  shew 
every  thing  possible  on  his  part.     R.  1  Sal.  172. 

So,  if  the  condition  be  to  levy  a  fine^  it  is  no  plea  that  no  writ  of 
covenant  was  sued,  v/ithout  saying  tbat  he  was  ready  at  the  day. 
Ibid. 

Or,  to  pav  money  to  A.,  it  is  no  plea  that  A.  did  not  oome^  without 
sayinff  that  ne  was  ready  there.     R.  1  Sal.  172. 

If  Uie  condition  be  to  repair,  it  is  no  plea  that  he  repaired  till  such 
a  dav^  and  then  pulled  down  and  rebuilt.     R.  Sav.  96,  97. 

If  it  be,  that  his  wife  may  make  a  devise  of  1002.  to  be  paid  within 
a  year  after  her  death,  it  is  no  plea  to  say  that  his  wife  devised  100/.^ 
if  he  does  not  say  also  that  he  paid  it.     R.  Cro.  Car.  597. 

If  A.  gives  bond,  conditioned  to  pay  B.  so  much  money  as  C.  is  awarded 
to  pay  him,  and  C.  is  awarded  to  give  B.  a  promissory  note,  it  is  vrithin  the 
condition  of  the  bond.     Andr.  28. 

Wherever  defendant  pleads  performance,  plaintiff  must  assign  an  absolute 
breach  ;  but  this  is  not  necessary,  if  he  pleads  a  collateral  matter ;  as,  a  re- 
Idise.    2  B.  M.  944. 

To  debt  on  bpnd  conditioned  for  the  payment  of  money,  the  defendant 
cannot  plead  that  it  was  given  as  an  indemmty  against  another  bond,  and  that 
the  plaintiff  has  not  been  damnified.     Cowp.  47.     1  Bos.  &  PuU.  638. 

(2  W  34.)  Upon  a  statute  or  recognisance. — Release. 

To  debt  upon  a  statute  or  recognisance,  the  defendant  may  plead ' 
a  release.     Vide  ante,  (2  W  30.) 

A  release  by. one  conusee.    2  Rol.  41 1. 1. 5. 
^  Blit  a  ;release  of  part  due  upon  a  statute  or  recognisance  does  not 
discharge  the  residue.     R.  2  Rol.  418. 1.  5. ,  Vide  ante,  (2  W  30.) 

(2  W  35.)  Defeasance. 

So,'  the  defendant  may  plead  a  defeasance  for  payment  of  a  less 
sum  which  he  ha^  paid.     1  Bro.  Ent  174."    Vide  post,  (2  W  37.)— 

Ante,  (2  V.  12.) 

A  bond  conditioned  for  payment  of  money  on  25th  of  December ;  a  sub- 
sequent deed  between  the  same  parties,  by  which  the  obligee  covenanted  that 
if  the  obligor  should  pay  on  the  25th  December  5s.  in  the  pound,  &c.  such 
payment  should  be  accepted  in  full  discharge  and  satisfaction  of  all  sums  due, 
&c.  and  might  be  pleaded  and  given  in  evidence,  &c. ;  the  obligor  (to  an  ac- 
tion on  the  bond)  pleaded  a  tender  and  refusal  of  the  5#.  in  the  pound  on 
the  25th  of  December,  and  holden  good.    Willes,  107.     (Com.  568.)  S.  C. 

A  defeasance  that  he  shall  not  be  sued  till  such  a  day,  and,  if  he 
be,  that  he  may  plead  it  in  discharge.  Hard.  113.  But  it  was  re- 
solved cont.  where  it  was  not  an  absolute  discharge;  for  it  shall  be 
but  a  covenant*     Sho.  46.     Carth.  64*. 

A  letter  of  licence,  by  which  it  is  agreed  that,  if  he  sues  within 
such  a  time,  the  debt  shall  be  forfeited.     R.  Carth.  64>. 

So,  to  debt  for  rent  he  may  plead  a  covenant  to  deduct  so  much- 
for  charges,  &c.     R.  1  Lev.  152. 

Biit  a  defeasance,  which  is  not  in  writing  under  seal,  is  not  suffi- ' 
cient.     R.  Moi  573. 

But  to  debt  upon  a  statute  or  recognisance,  it  is  no  plea  that  he  had 
judgment  before  in  a  scire  facias  upon  the  same  recognisance.     R. 

Cro.  El.  608. 

(2  W  36.)  Upon 
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(2  W  36.)  Upon  judgment. — Execution  done. 

To  debt  upon  a  judgment,  the  defendant  may  plead  tbat  the 
plamtiff  had  sued  out  execution  by  elegit^  uponwhi  ch  an  extent  was 
made.    Dy.  299.  b.     Vide  ante,  (2  W  IS.) 

And  it  will  be  good  without  shewing  the  return  of  the  extent.  Dy. 
299  b.  . 

The  defendant  need  not  shew  a  return  of  the  writ  upon  any  plea  of  execu- 
tion done.    Ld.  R.  .634. 

Or,  that  the  plaintiff  had  execution  by^fieri  Jacias^  ,Adm..Cro. 
Car.  328.     R.  Say.  128. 

Or,  merely  *'  that  the  defendant's  goods  were-seised  in  execution  upon  die 
Judgment.'*    Ld.  R.  1072. 

But  it  is  no  plea  that  the  plaintiff,  sued  out  a  ca,  sa,  and  took  the 
defendant  and  kept  him  in  execution  till  he  satisfied  Ae  debt  R.  Lut. 
641.  8. 

Or^  that  he  sued  several  eUgitSj  upon  one  of  which  part  of  the 
debt  was  levied.     R.  1  Lev.  92. 

Tliat  error  is  depending  upon  .the  judgment  in  the  Exchequer «  R. 
Skin.  888.  590. 

(2  W  870  Defeasance. 

So,  to  debt  upon  a  judgment  the  defendant  may  plead  a  defea- 
sance.    2  Mod.  Int.  281.     Vide  ante,  (2  W  ^S.) 

So,  now  by  the  st.  4  &  5  An.  16.  if  debt  be  brought  upon  any 
iudgment,  if  die  defendant  has  paid  the  money  due  on  such  judgment. 
It  may  be  pleaded  in  bar  of  such  action. 

But  a  bond  given  for  a  sum,  which  was  in  satis&cdon  of  the  judg- 
ment, is  no  plea ;  for  being  only  to  give  another  action  for  the  debt, 
it  would  not  be  a  bar  to  the  bond,  a  fortiori^  nor  to  the  judgment.  R. 
2  Cro.  579.     Vide  €k)ndition,  (L-2,  3.) 

So,  to  a  scire  facias  upon  a  judgment,  he  cannot  plead  a  judgment 
in  debt  upon  the  same  judgment     R.  Cro.  £1.  817. 

(2  W  38.)  Ntd  tiel  record.— When  this  plea  is  necessary. 

So,  to  debt  upon  a  judgment,  the  defendant  may  plead  nul  tiel 
record.    Vide  ante,  (2  W  13.)— Vide  Record,  (B.) 

So,  if  there  is  a  material  variance  between  the  judgment  and  the 
declaration :  as,  if  it  varies  in  day  or  continuance.  Lut.  945.  What 
variance  is  material,  vide  Record,  (C.) 

So,  if  it  varies  in  the  attorney's  name.     Dub.  2  Mod.  246. 

Variance  from  scurphey  in  judgment^  to  curphey  in  recognizance,  fatal. 
Baraes,  475. 

On  debt  on  recognizance  of  bail,  if  the  record  is  conditional,  and  the  de- 
claration not,  plaintiff  cannot  hftve  judgment.     Barnes,  60. 

(2  W  39.)  When  error  may  be  pleaded ;  when  not. 

So,  if  error  be  pending  on  the  judgment  in  C.  B.  where  tlie  record 
itself  is  removed,  it  may  be  pleaded  in  abatement.  B.  2  Venl.  26i. 
Dub.  4  Wfod.  247.     Vide  Dett,  (A  2.) 

And 
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And  be  miistpl^  in  abatement;  foi"  if  the  <)efiendiiit  demon,  die 
plaindfif  shall  have  judgment.    2  Vent.  261  • 

But  to  debt  upon  a  jodgi^en^  Che  drfjendmit  shal)  not  plead  in 
jttmtimtwij  •cnw  depending  thereon.    Sepnb.  I^iit^  $02. 

IF  error  be  in  the  Excheqiier  ^r  Parliamept  upon  a  jivkpnent  in 
B.  It  for  only  die  trwieiipt  of  the  feoord  is  leinoved.  K.  I  Sid.  236. 
R.  4  Mod.  247.  R.  Sho.  98.  R.  Ray.  100.  R.  Sho.  146.  Cttth. 
I.  1S6.    Vide  Deftt»  (A  2.) 

Nor,  can  he  plead  in  bar  error  in  the  original  jndgpient.  1  Bol. 
€04.  1.  90. 

<S  W  4a)  But  iMttfir  entitliqg  to  on  audita  querela  cannot 

be  pleaded. 

Kor,  aoo^  which  entitliss  him  to  an  audita  querela  i  for  he  flhall 
be  put  to  his  writ  of  error,  or  audita  querela.     1  Rol.  604. 1. 2S. 

(2  W  41.)  Nor  arbitrament. 
Nor^  an  aibhrament.    1  Rd.  604.  1.  25. 

(«  W  42.)  Demurrer. 

Nor^  can  he  demur  to  the  dedarationi  if  |t  shews  error  d^>ending 
upon  Ae  judgment.    R.  2  Vent.  261  • 

(8  W  43.)  Upon  wfOftrBcL^NU  dcbeL 

To  debt  upon  a  contract  die  defendant  shall  plead  nil  debet. 
Vi*B«t^.(2Wi7.) 

So,  to  debt  upoQ  a  judgment  in  a  county^  hundred^  &c.  not  (^  re- 
cord.   Sho.  7 1- 

To  debt  upon  a  grant  of  a  rent-charge ;  lor  he  has  remedy  also  by 
^U«reis.    Hard.  $33. 

f  2  W  44.)  Nil  detinet. 

SOf  if  debt  be  in  die  detinet  only,  he  may  plead  ml  detinet. 
Al.  76. 

And  if  he  pleads  nil  debet^  it  diall  be  aided. ailer  verdict.    Ibid. 

The  defendant  may  pllead  one  plea  to  part,  and  another  plea  to  die 
reu4ue  of  the  debt.     1  Sal.  180. 

(2  W  45.)  Wager  of  htw. 

J&o,  to  debt  iipon  a  simple  contract  die  defendant  may  wage  his 
law.     2  Inst  45. 

SO|  the  defendant  may  wage  his  law  in  debt  upon  a  by4aw. 
2  Lev.  106. 

And  in  debt  upon  an  arbitrament.  Co.  Lit.  295.  a.  R.  Cro.  El. 
600. 

In  debt  upon  a  simple  contract^  though  assigned  to  commisaoners 

of  bankrupt.    2  Lev.  106. 

In  debt  for  a  penakyt  or  amerciament  in  a  court  baroUf  hundred, 

or 


Pleading  in  debt.  999 

or  dCher  eouit  not  of  record.    Co.  Lit.  895.  a.  Mo.  876.  2  Rol.  106. 
1. 10.     Bend.  pi.  800.     R.  1  Leo.  80S.    2  Lev.  106. 

So^  in  debt  upon  a  reeoverj  in  a  court  not  of  record.  R.  8  Vent 
171.    €ont  8  Mod.  140. 

In  debt  upon  an  account  made  before  one  auditor  only.  Co.  Lit. 
295.  a. 

In  debt  upon  a  contract  for  sale  o&bnd.    R.  Oro.  £1.750. 

In  debt  upon  contract  where  a  bond  was  given  for  the  money. 
Dal.  5S. 

But  in  debt  upon  a  deed  or  specialty  the  defendant  cannot  wage 
hb  law.     Co.  Lit.  295.  a. 

Nor,  in  debt  upon  a  statute.    Ibid. 

Or,  upon  an  arbitrament    Lut.  213* 

So,  the  defendant  shall  not  wage  his  law  in  debt  for  scavage  or 
other  du^^  by  the  custom  of  Ixmdon,  which  is  confirmed  by  parlia- 
ment   R.  2  Lev.  106. 

In  debt  upon  a  judgment  in  an  inferior  court    R.  2  Mod.  140. 

In  debt  iuxmi  an  account  ^^a  bailiff.    R.  Cro.  EH.  579. 

Nor,  in  oebt  for  rent  upon  a  lease  for  years.    Co.  Lit  295.  a. 

Nor,  in  debt  upon  an  account  before  auditors  for  balance  or  sur- 
plusage of  the  account.    Ibid. 

Or^  for  a  fin^  or  amerciament  in  a  leet  or  other  court  of  record. 
Ibid. 

Nor,  in  debt  for  his  diet    Per  Gaudy,  Cro.  El.  818. 

Nor,  in  debt  to  the  king^  though  due  to  the  king's  debtor. 
Oodb.  291. 

So,  a  man  infamous  cannot  wage  his  law ;  as,  if  he  be  convict 
in  attaint,  or  upon  an  indictment  of  conspiracy  peijuryt  &c.  Co. 
Lit  295. 

Nor,  a  man  outlawed.     Co.  Lit.  295.  a. 

Or,  within  age.    Ibid. 

Nor,  an  executor  or  administrator ;  for  he  shall  not  wage  bis  law 
for  another's  debt.    Ibid. 

Yet,  in  d^  against  husband  and  wifi^  dum  sola^  both  may  wage 
law.     R.  Cro.  EL  161. 

Soj  if  an  alien  be  plaintiff,  the  defendant  shall  not  be  allowed  to 
wage  his  law.    Co.  Lit,  295.  a. 

Or,  if  the  suit  be  by  the  king,  or  for  his  benefit ;  as,  in  quo  mima, 
&c     Ibid. 

Or,  by  a  gacfler  against  a  prisoner  for  his  victuals.  Ibid;  9  Ca 
87.  b. 

Or,  by  an  attorney  against  any  one  for  his  fees.     Ca  Lit  295.  a. 

Or,  by  a  servant,  retained  according  to  the  statute  for  his  salary. 
Ibid. 

So,  wager  of  law  shall  never  be  allowed  where  the  declaration 
supposes  a  contempt,  trespass,  deceit,  or  wrong.    Ibid. 

As,  in  an  action  upon  the  case  or  trespass.     Ibid.  2  Inst  45.. 

Soy  it  shall  not  be  allowed  upon  a  quo  minus.    Godb.  291. 

So^  in  debt  upon  a  joint  contract,  if  one  pleads  nil  debet f  the  other 
shall  not  wage  his  law.    R.  Cro.  EI.  646. 

If 
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If  the  defendant  come  to  wage  his  law,  the  court  ezamiaes  emj 
point  of  the  declaration.    S  Leo.  212. 

And  if  it  appears  that  the  defendant  is  indebted*  though  it  was 
agreed  to  be  allowed  oat  of  a  debt  due  to  him  from  the  plaintifi^  he 
cannot  safely  wage  his  law.     Ibid. 

And  he  must  have  compurgators,  which  are  usually  eleven,  and 
swear  de  credulitaie,     2  Vent.  171-     2  Inst  45. 

But  they  may  be  a  less  number  than  eleven.     2  Vent.  17r. 

And  with  the  plaintiff's  consent,  the  oath  of  the  compurgators  may 
be  omitted.     1  Vent.  4. 

And  when  the  defendant  has  his  hand  upon  the  book,  the  plaintiff 
may  be  nonsuited.      2  Vent.,  171. 

c 

(2  W  46.)    An  obligation  for  the  same  debt. 

So,  to  debt  upon  a  contract,  the  defendant  may.plead  a  bond  given 
for  the  same  debt;  for  this  determines  the  contract  2  Cro.  33. 
Cro.  Car.  415.     Vide  ante,  (2  G  12.) 

So,  to  debt  upon  a  bond  against  the  heir,  he  may  plead  a  bond 
by  the  executor  or  administrator  in  satisfaction  of  the  same  bond. 
Vide  ante,  (2  E  3.) 

To  debt  by  bill,  by  the  st.  4  &  5  An.  16.,  he  may  plead  payment 
generally. 

But  he  cannot  plead  another  bond  given  in  satisfaction  to  debt 
upon  bond.  R.  3  Lev.  SS.  1  Mod.  225.  R.  Lit  58.  R.  1  Brownl. 
47. 71 .     Vide  ante,  (2  W  30.) 

Nor,  an  agreement  to  accept  a  bond  of  the  executor  or  administra- 
tor, and  a  bond  given  accordingly,  to  debt  upon  a  bond  by  the  testa- 
tor, &c.     R.  3  L^v.  56.    Cont  per  three  J.  2  Mod.  137* 

Nor,  an  agreement  by  parol  to  give  a  longer  day  of  payment  R. 
Mo.  573.     Cro.  El.  697. 

Nor,  words  by  the  plaintiff,  which  hindered  the  marriage  the  de- 
fendant undertook  to  procure,  without  shewing  that  the  defendant 
did  his  endeavour.     R.  Cro.  El.  694. 

But  in  debt  upon  a  contract,  defendant  cannot  traverse  the  con-* 
tract;  for  this  amounts  to  nil  debet;  and  therefore,  he  cannot  say 
that  the  contract  was  for  a  less  sum,  or  another  thing,  &c.  R.  Dal.  49. 

(2  W  47.)  Upon  a  demise. — Nil  debet. 

To  debt  for  rent  upon  a  demise  the  defendant  may  plead  nil  debet' 
Win.  Ent.  225. 
Or,  levy  by  distress.     Dy.  20.  b.     1  Ed.  4.  3.  b.     Vide  ante,  (2  V. 

14.) 

And  upon  levy  by  distress  et  sic  nil  debet j  if  the  issue  is  upon  the  nil 
debety  a  release,  payment,  &c.  which  proves  nothing  due,  will  be  al- 
lowed in  evidence.     Per  Holt,  1  Sal.  284. 

(2  W  48.)  Nil  habet  in  tenementis,  or  non  detnisit 

If  the  demise  be  by  deed-poll,  or  by  parol,  tlie  defendant  may 
plead  nil  habet  in  tenementis.  Co.  Lit  47.  b.  2  Vent  251.  Tho. 
Ent.  153. 

Or. 
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Ofy  may  plead  non  demisiif  and  give  the  other  matter  in  evidence. 
Co.  Lit.  47.  b. 

Or,  if  the  plaintiff  demised  by  parol,  he  may  give  in  evidence  upon 
nil  debeij  auod  nil  habuUj  &c.  4  Mod.  254.  Per  Holt,  LS  W.  3. 
(Vide  1  Lcf.  Ray.  746.) 

Or,  if  the  demise  is  by  writing,  if  the  plaindff  was  not  in  possession. 
Per  Holt,  13  W.  3.     (Vide  1  Id.  Ray.  746.) 

But  he  cannot  plead  nil  hdbet  in  tenementis,  or  non  demisU^  if  the 
danise  is  by  indenture.  Co.  Lit  47.  b.  R.  3  Lev.  146.  [Com. 
891.    6T.  K.62.] 

In  an  action  brought  on  the  indenture  by  the  assijniees  of  the  lessor,  (a 
binlcnipt,)  the  defendant  cannot  plead  this  plea.     7  T.  R.  537. 
Nor,  traverse  the  demise.     R.  2  Cro.  73. 

Nor,  can  he  plead  nil  debet  to  part,  and  nil  debet  in  tenementis  to 
Other  part;  for  this  will  be  double  •    R.  4  Mod.  254. 

NiihaJMtin  tenementis^  is  a  bad  plea  to  (usumpnt^  for  the  use  and  occupa- 
tion in  lands ;  and  in  debt  for  rent  on  deed-poll,  it  must  be,  plaintiff  had  no- 
thing at  the  time  of  action  or  at  any  other  time.     1  Wils.  314. 

If  the  defendant  pleads  nil  habet  to  debt  for  rent  upon  a  lease  by 
indenture^  the  plamdff  may  demur;  for  the  estoppel  appears  upon  the 
record.     R.  lSal.277.     R.  3  Lev.  146. 

Otherwise,  if  the  estoppel  does  not  appear ;  for  he  ought  by  repli- 
cation to  shew  the  estoppel,  and  rely  therecm.    R.  1  Sal.  277. 

If  two  demises  are  allq^ed,  ten^pore  demtssUmum  pntdict.  nil  habuitf 
is  bad ;  for  he  ought  to  plead  distinctly  to  each  demise.  R.  2  Vent. 
253.271.    4  Mod.  76.     Skin.  307. 

So^  in  covenant  for  payment  of  rent-arrear,  the  defendant  cannot 
plead  nil  habet  in  tenementis.    2  Vent.  69. 

To  an  action  by  a  lessor  for  a  breach  of  covenant,  the  lessee  cannot 
plead  in  bar  that  the  lessor  had  only  an  equitable  estate  in  the  premises, 
n>r  that  is  tantamount  to  a  plea  of  nil  habuU  in  tenemeniii.    8  T.  R.  487.^ 

But,  semble,  the  leasee  is  not  estopped  from  shewing  that  the  lessor  was 
only  seised  in  right  of  hb  wife  for  her  life,  and  that  she  died  before  the  cove- 
nant broken,  beonise  an  interest  passed  by  the  lease.    Ibid. 

But  to  debt  for  rent,  riens  in  aniere  is  a  good  plea.    Cowp.  588. 

S09  in  bankruptcy  of  the  defendant    Semb.  1  T.  R.  91. 

The  plaintiff  replied  that  A.  seised  in  fee  by  fine  conveyed  to  him. 
Tho.  Ent  153. 

The  plaintiff  by  his  replication  to  nil  habety  &c.  ought  to  shew 
what  estate  he  has ;  for  it  is  not  sufficient  to  say  generally  that  he 
has  a  good  title  or  estate.  R.  3  Lev.  193.  R.  2  Cro.  312.  Yel. 
227.    2  Bui.  41.     Adm.  per  C.  B.  M.  6  Geo. 

So»  in'  covenant  for  non-payment  of  rent^  if  the  defendant  pleads 

/  habetj  &c.     R.  3  Lev.  193. 

But  it  shall  be  aided  after  verdict.  R.  2  Cro.  312.  1  Mod.  292. 
R.  Yel.  227. 

And  since  it  has  been  resolved  and  affirmed  in  errvor,  that  a  general 
rqpKcation  that  A.  having  title,  leased  to  the  plaintifl^  vrithout  shew- 
ing what  title  A.  had,  is  sufficient  2  Vent.  252.  27  L  4  Mod.  78. 
R.  in  C.  B.  H.  6  Geo. 

If  in  debt  for  rent  against  defendant  as  assi^ee  of  a. term,  he  pleads 
he  has  made  a  further  assignment  before  the  tune  for  which  the  rent  is 
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demanded,  and  plaintifT  replies  fwn  oisignami,  he  cannot  give  fraud  in  evi- 
dence.   Str.  1221. 

There  is  no  fraud  in  the  assignee  of  a  term  assigning  over  his  interest 
to  whom  he  pleases,  with  a  view  to  get  rid  of  a  lease,  alUiough  such  person 
neither  take  possession  of  the  premises  nor  receive  the  lease.  1  Bos.  &  Pul. 
Rep.  21. 

Quaere.  Can  the  replication  perfraudem  to  a  plea  of  assignment  be  good 
in  any  case  where  the  party  assigning  derives  no  benefit  from  the  premises  ? 
Ibid. 

(«W490   Tender. 

So,  the  defendant  may  plead  a  tender  of  the  rent  at  the  day,  and 
always  ready.    2  Mod.  Int.  236.     Lut  S67.    Vide  ante,  (2  W  28.) 

But  if  he  does  not  plead  a  tender  upon  the  land  at  the  last  hour 
before  sun-set,  &c.  it  is  bad.     R.  2  Cro.  423. 

Yet,  a  tender  afterwards  to  the  person,  and  refusal  supplies  the 
want  of  tender  at  the  last  hour,  &c     R.  Lut  593. 

So,  he  need  not  say  precisely  how  long  before  die  sitting,  if  he  was 
there  before,  and  staid  after.     R.  2  Cro.  499. 

So,  if  he  says  that  he  was  ready  to  pay  from  sun-rise  to  sun-set, 
it  is  sufficient,  without  saying  quod  obhdit.    R.  Ray.  419. 

# 

(2  W  50.)   Entry  and  expulsion. 

So,  the  defendant  may  plead  an  entry  by  the  lessor  and  eiqpulsion 
of  the  defendant     1  Sand.  203.     2  Mod.  Int  235. 

So,  eviction  by  a  stranger.     2  Vent.  68. 

So,  an  extent  or  takmg  in  execution  upon  an  elegit  against  the 
lessor  before  the  rent  became  due.     R.  Cro.  El.  398. 

So,  to  debt  upon  a  lease  at  will  quod  non  ocatpavit  Per  Fitzh.  Dy. 
14.  a. 

But  expulsion  or  eviction  will  be  a  plea  only  as  to  rent  incurred 
afterwards.     2  Vent  68. 

And  tlierefore,  where  the  pIainti£P  alleges  enjoyment,  if  the  de- 
fendant pleads  eviction  he  must  traverse  the  enjoyment.     Ibid. 

So,  it  is  no  plea  in  debt  for  rent  upon  a  lease  for  years,  quod  not^ 
habuit  aui  occupavit,     R.  Dy.  14.  a. 

In  debt  for  rent,  that  A.  a  stran^r,  before  rent  due,  entered  and  turned 
defendant  out  of  possession,  and  still  keeps  him  out ;  and  that  A  at  the  time 
of  his  entry,  was  and  now  is  seised  in  fee,  is  not  a  good  plea ;  he  must  shew 
a  hiffher  title.    Fort  360. 

That  A.  at  the  time  of  the  lease  was  and  is  sebed  in  fee,  is  bad ;  for  it 
must  be  pleaded  as  prior.    Fort  360.  « 

That  A.  having  a  prior  and  better  title,  evicted  defendant,  is  not  sufficient ; 
defendant  must  shew  what  evictors  title  was.    B.  R.  H.  171. 

Defendant  must  shew  that  evictor  had  a  title  to  enter;    Ibid. 

Must  shew  by  what  process  he  was  evicted.     Ibid. 

(2  W  51.)  Pleiis  to  debt  on  escape. 

To  debt  for  an  escape,  defendant  pleaded  a  n^ligent  escape  and  vc^untary 
return,  since  which  the  prisoner  had  been  safely  kept ;  plaintiff  in  his  repli. 
cation  admitted  the  negligent  escape  and  voluntary  return,  but  alleged  that 
the  prisoner  had  not  been  safely  kept  since  that  time  ;  having  again  escaped, 
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wMch  WIS  a  diArent  escape  from  that  metitibiied  in  the  plea,  and  the  same 
for  which  thetusdon  was  brought ;  defendant  in  his  rejoinder  traversed  the 
alieeation  that  the  prisoner  had  not  been  safely  kept»  and  then  pleaded  to 
the  latter  part  of  the  replication,  as  to  a  new  assignment,  a  negligent  escape, 
voluntary  return,  and  safls  keeping  since,  in  the  same  manner  as  m  the  plea : 
this  latter  piupt  of  ihe  rejoinder  the  court  refused  to  strike  out  on  motion, 
but  held  it  bad  on  special  demurrer.     1  Bos.  and  PulL  Rep.  413. 

A  plea,  that  if  the  prisoner  escaped  severer  times,  (without  specifying 
them,)  tie  returned  as  often,  is  bad.    Ibid. 

(2  W  52.  J  Judgment  in  debt. 

If  the  plainti£P  declares  in  debt  ypon  a  contract  for  delivery  of 
goods  i  the  judgment  shall  be  conditional,  as  in  detinue^  viz.  so 
much,  com,  &c.  or  the  value.    R.  11  H.  ?•  5.  b.     Vide  ante,  (Z  1.) 

So,  if  the  declaration  is  for  40  pieces  monet.  forinseae  ad  vol,  40/. 
the  judgment  shall  not  be  for  the  debt,  but  for  so  many  pieces,  and 
there  shall  be  a  writ  of  inquiry  as  to  the  value.     R.  Cro.  £1. 5S6. 

(2  X)  pieaHing  in  Detinue. 

(2X1.)  Process. 

Detinue  may  be  sued,  in  the  county  by  jmticies,  as  well  as  debt 
F.  N.  B.  1S8.  B.     Vide  ante,  (2  W  1.) 

Or,  may  be  sued  in  C.  B. 

And  upon  the  pretence  of  privilege  in  B.  R.  (in  all  cases  except  in 
detinue  for:  charters,  which  concern  the  freehold,  which  shall  be  only 
in  C.  B.)  4  j[n8t.  7 1.     F.  N.  B.  138.  & 

But  if  detinue  for  charters  is  brought  in  any  other  court  than  C.  B. 
a  supersedeas  lies.     F.  N.  B.  138.  C. 

When  detinue  lies,  vide  Detinue  (A). 

When  dednue  for  charters^  vide  Cnarters,  (B  1«) 

The  process  in  detinue  is  summons,  attachment,  tod  distress. 
F.  N.  B.  138.  B.  139.  A. 

And  by  the  st.  25  Ed.  3. 17-  in  detinue  for  chattels,  the  same  pro- 
cess as  in  account;  and  therefore  process  goes  to  outlawry. 

But  in  detinue  for  charters,  which  concerns  the  realty,  no  process 
runs  to  outlawry.     44  Ed.  3.  41.  b.     Co.  Lit  280.  b.     Dy.  223.  a. 

(8X  2.)  Declaration* 

The  declaration  in  detinue  shall  be  grounded  upon  bailment;  or 
upon  deoeneruni  ad  tnanus,     Co.  Lit.  286.  b. 

Or,  upon  goods  lost  and  found.    Willes,  IIS. 

Upon  a  special  bailment,  it  may  be  necessary  to  state  it  specially;  1  New 
Rep,  145.  146.  148. 

But  it  is  not  in  issue  upon  nan  detinet,    R.  1  New  f^p.  140. 

If  the  statement  is,  that  they  came  by  findings  proof  that  they  came  by 
delivered,  will  be  of  no  consequence  on  non  detinet    R.  1  New  Rep.  141. 

And  query  if  the  finding  is  traversable. 

Proof  that  they  came  to  the  defendant  by  wrong,  would  support  an  allega* 
tion  of  their  commg  by  findiog-    R.  1  New  Rep.  140« 
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The  dedaration  m?erred  that  thej  came  by  fiiiding  MOfi  dlelm^i  j  itappeartd 
plaintiff  delivered  the  defendant  the  ^|Oods  to  wmrk  upon,  and  he  reliMed 
to  deliver  them  back,  and  defied  plaintiff  becaiue  he  was  under  age : 
the  court  held  that  if  the  finding  were  material,  it  was  moved,  because  m 
defendant  was  under  age,  he  had  not  contracted  as  to  the  goods,  and  had 
therefore  obtained  them  by  wrong;  and  they  also  held  that  if  the  finding 
could  be  put  in  issue,  it  was  not  so  upon  mm  deimet.  1  New  Rep. 
140.  P.  C. 

And  the  declaration  should  state  a  request  on  the  defendant  by  the 
plaintiff  to  deliver,  &c.    Ibid. 

The  declaration  must  describe  the.  goods  demanded  so  certainly 
that  they  may  be  known  to  be  delivered  to  him  in  specie.  Co.  Liu 
886.  b. 

And  therefore^  detinue  for  money  at  large  is  not  good ;  for  it  can- 
not be  known.     Ibid:     R.  Cro.  El.  457.     1  RoL  606. 1.  20. 

Nor,  for  com  out  of  a  sack  or  bag.     Co.  Lit.  286.  b. 

SOf  he  mnst  shew  the  value  of  each  particular  by  itsd^  and  not  of 
altogether.    2  Rd.  96.    Vide  infra. 

In  detinue,  the  several  things  sued  for  need  not  be  separately  valued  in  the 
dedaration.     2  Blk.  853. 

In  detinue  for  the  titie  deeds  to  real  property,  the  plaintiff  must  disdose  his 
tide.     IN.R.  140. 

But  it  lies  for  money  in  a  bag  not  sealed.     1  Rol.  606. 1. 12,  14. 

Or,  for  money  not  in  a  bag,  if  it  h-  taken  in  sight  of  another. 
Ibid.  1. 16. 

Or,  for  a  particular  piece  of  gold,  or  for  so  many  ounces.  Ibid. 
L  25.    Yel.  81. 

Or,  for  twenty  quarters  of  barley  gt  wheat.    Bro.  Detinue,  51* 

The  declaration  may  mention  the  value  of  every  particular,  or  of 
all  in  gross.    Bro.  Detin.  4.  48.    R*  1.3.  S*    Vide^ipim. 

(2  X  3.)  Pleas  in  detinue.— Ai/  deUnet. 
To  an  action  of  detinue  the  defendant  may  plead  nil  detinei. 

(2  X  4.)  Wager  of  kw. 

So,  in  detinue  generally,  he  may  wage  his  law.  Co.  Lit.  ^5.  a* 
Vide  ante,  (2  W  45.) 

Though  it  be  upon  bailment  by  /mother  hand,  for  by  whom  bailed 
is  not  traversable.     Co.  Lit.  295.  a. 

So^  where  he  has  a  right  to  the  deed,  though  he  has  it  in  his  cus- 
tody.    R.  DaL  106. 

So,  in  detinue  of  duirters,  or  a  box  of  charters,  without  shewing 
any  diarter  in  certain.     R.19H.  6.  9.  b. 

Bat,  in  detinue  of.  charters  he  cannot  wage  his  law.    Co.  Lit. 

295.  a. 

If  he  shews  any  charter  in  certain.     19  H.  6.  9.  b. 

Though  it  be  for  an  indenture  of  demise  for  years.  Co.  Lit. 
295.  a. 

(2  X  5.)  Uncore  prist. 

So,  he  may  plead  vncare  prist*    I  Bro.  Ent  149. 

(2X^.)Ddi. 
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(S  X  6.)  Delivery  to  him  to  whose  use,  &c. 

So,  he  may  plead  delivery  to  A.  to  whose  use  they  were  bailed. 
Though  the  ddiv6ry  was  after  the  action  brought.     F.  N.  B. 
138.  M. 

(2  X  7.)  Release. 

So,  a  release  aftbr  bailment  by  the  husband  of  the  plaintifP.  R. 
Dal.  W. 

(2X8.)  Garnishment}  when  allowed. 

So,  the  defendant  may  plead  that  the  goods  were  delivered  to  him 
by  the  plaintlfl^  and  A.  aqud  manu  upon  a  condition  which  he  knew 
not  was  performed,  and  pray  that  A.  be  garnished.     Sav.  29* 

And  it  will  be  good  without  saying  what  was  the  condition.  1  Rol. 
7SS.  1.  4. 

So,  if  both  bring  several  detinues  for  the  same  goods,  the  defi^n- 
dant  may  plead  to  both,  that  they  were  delivered  upon  condition, 
&C.  and  pray  that  the  plaintifis  may  interplead.     1  ReL  73i.  L  1 0. 

Though  one  declares  upon  bailment,,  the  other  upon  trover.  Ibid. 
L  40. 

Whether  the  delivery  were  joint  or  several.     1  Rol.  ?S3. 1.  50. 

Though  the  delivery  was  by  a  corporation  and  others,  and  the  de«- 
fendant  is  one  of  the  corporation.     1  Rol.  732.  1.  15. 

So,  if  A.  bails  goods  of  C.  to  B.  in  detinue  by  C.  against  B.,  he 
may  plead  bailment  by  A.  to  be  re-delivered  to  him,  and  pray  that 
he  may  be  garabhed.    Mod.  Ca.  216. 

If  die  defendant  prays  garnishment,  he  ought  to  profer  the  gooda 
in  court. 

And  the  goods  andently  remained  in  court  till  the  plea  deter* 
mined ;  but  now  they  remain  with  the  defendant  till  trial.  1  Rol. 
736. 1.  5. 

And  the  defendant  cannot  afterwards  deliver  them  to  ^ther  party 
without  the  award  of  the  court.     1  Rol.  736.  1.  15. 

Nor,  can  he  plead  any  plea  afterwards ;  for  he  is  out  of  court, 
except  for  the  delivery  of  the  goods,  and  therefore  not  demandable 
till  judgment,  when  he  must  deliver  them.    Ibid.  1.  25. 

But  the  court  may  require  sureties  of  the  defendant  for  the  goods. 
Ibid.  1.  10. 

» 

(2X9-)  Process  against  garnishment. 

After  a  prayer  of  garnishment  a  scire  facias  goes  against  the  gar- 
nishee.    19  H.  6.  9.  b.  . 

And  a  scire  Jacias  ought  to  be  awarded. 

If  a  scire  facias  goes  against  two  garnishees,  and  one  is  return^, 
served,  and  the  other,  dead,  anoAer  scire  facias  goes  acainst  the  exe- 
cutors of  the  deceased,  and  idem  dies  shall  be  pven  to  him,  who  was 
served  and  appeared. .   R.  19  H.  6.  9.  b.  55  b. 

If  the  garnishee  appears,  he  may  imparl. 

If  the  plaintiffi  interplead,  they  ought  to  do  it  in  proper  person. 

RqI.  734.  1.  20. 

Dd  3  The 
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The  interpleading  shall  be  upon  the  original  of  the  didest  dale. 
1  RoL.7S5.  1.  45. 

Though  the  other  counted  jSrst.    Ibid« 

But  it  both  originals  are  of  the  same  date,  It  shall  be  upon  that 
whereon  there  is  me  first  count.    Ibid.  1.  63. 

Or,  the  court  may  assign  upon  which  the  interpleader  shall  be. 
1  Rol.  786.  1.  2. 

(2  X  10.)  Pleas  by  him. 

A  mmishee  can  regularly  plead  nothing  except  conditions  per- 
formS.     1  Rol.  782.  1.  35. 

Or,  a  release  from  the  plaintiff.     1  RoL  733.  1.  15. 

But  the  garnishee  cannot  plead  that  he  himself  alone  ddirored. 
1  Rol.  732.  I.  50. 

That  the  delivery  was  to  the  defendant  and  a  stranger.  1  RoL 
733.  1.  2. 

Or,  upon  other  conditions  that  the  defendant  has  mentioned ;  fer^ 
if  the  defendant  n^stakes  the  conditions,  he  will  be  charged  by  oath, 
and  therefore  the  garnishee  has  no  mischief.     1  Rol.  782.  1.  50. 

But  if  the  defendant  does  not  mention  the  conditions,  the  garnishee 
may,  and  the  plaintiff  may  allege  other  conditions,  and  traverse  those 
mentioned  by  the  garnishee.     1  Rol.  788.  1.  5. 

So^  the  garnishee  cannot  plead  bailment  in  another  county.    Ibid. 

1.7. 

Or^  an  agreement  by  the  plaintiff  that  he  should  have  the  goods 
upon  a  condition  which  he  has  performed.     Ibid.  1.  10. 

Or,  performance  of  the  condition  in  the  bond  for  which  detinue 
is  brought.     1  Rol.  732.  1.  87.  '^ 

So,  in  detinue  of  a  deed  the  garnishee  shall  not  plead  a  bar  to  the 
original  deed :  as,  non  estfactumy  within  age,  &c.     1  RoL  788.  L  25. 

(2  X  11.)  When  garnishment  not  allowed. 

But  garnishment  shall  not  be  allowed  if  the  defendant  acknowledges 
the  action  of  one  plaintiff,  though  the  plaintiff  in  another  action  prays 
it ;  for  it  shall  be  granted  only  at  the  request  of  the  defendant,  being 
for  his  safetv.     1  KoL  734.  1.  10. 

So,  it  will  be  a  good  counterplea  of  the  garnishment,  if  the  plain- 
tiff says  the  delivery  was  by  him  alone.     1  Rol.  782«  1.  SO. 

So,  if  there  are  two  detinues^  the  defendant  cannot  pray  an  inter- 
pleader, if  both  are  not  returnable  the  same  day.     1  RoL  734. 1.  18. 

So,  if  one  demands  charters  upon  bailment,  the  other  upon  tide. 
Ibid.  1.  40. 

(2  X  12.)  Judgment  in  detinue. 

The  judgment  against  the  defendant  in  detinue  shall  be  for  reco- 
verr  of  the  thing  detained,  vel  valorem  inde,  and  costs.  Per  Frowick, 
Kelw.  64.  b. 

And  if  judgment  be  upon  confession,  non  sum  informatuSf  demurrer^ 
S^..  a  writ  of  inquiry  shall  be  awarded  to  inquire  of  the  viilue.  Vide 
ant^  (Z  1.) 

And 
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And  after  judgment,  if  a  distringas  goes  ad  deUberandwm  bona^  and 
the  defendant  does  no^  the  plaintiff  shall  have  damages  taxed  by  die 
inqnesti  so  that  it  lies  in  the  defendant's  eledion  to  deliver  the  goods, 
or  the  valne.     Per  Frowick,  Kelw.  64.  b. 

So,  after  judgment  against  the  defendant,  the  plaintiff  may  have  a 
distringas,  or  Kscire facias  againstthe  defendant  for  the  thiitt;  detuned. 
1  Rol.  7S7.  1.  35. 

If  detinue  be  for  charters,  the  verdict  must  1mA  some  damages, 
which  the  pliuntiff  shall  recover,  if  the  charters  are  lost.  Semb. 
Sav.  29. 

If  the  plaintiff  recovers  after  interpleader  by  the  garnishee,  there 
shall  be  judgment  against  the  defenduit  for  recoveiy  of  the  thing  de> 
tained.     1  Rol.  736.  I.  46. 

And  there  may  be  a  scire  facias  or  distringas  for  it  against  the  de- 
fendant.    1  Rol.  737. 1.  35. 

So,  the  plaintiff  may  recover  damages  against  the  garnishee  for 
delay  after  the  writ  purchased.    Ibid.  L  21. 

Though  the  recovery  is  upon  a  demurrer  or  de&ult,  as  well  as 
upon  a  verdict.     Ibid.  1.  10. 

And  he  may  recover  moredamages  than  are  alleiged  in  the  dedara^ 
tion ;  for  it  was  not  against  him.     Ibid.  1.  25. 

But  if  the  garnishee  does  not  appear  after  scire  feci  returned  against 
him,  the  plamtiff  shall  not  recover  damages  against  him.  1  Rol. 
733. 1.  35.  ' 

So^  if  the  garnishee  appears,  and  the  plaintiff  and  defendant  both 
make  default,  there  shall  be  judgment  for  the  garnishee.     Ibid.  1. 30. 

(2  Y)  IpIeaDing  in  Dotoer,  Hotner  unUe  nil  ijobet. 

(2  Y  I.)  The  process. 

Dower  may  be  recovered  by  writ  of  dower  unde  nihil  habetf  or  by 
right  of  dower.     F.  N.  B.  148.  a. 

Writ  of  right  in  dower,  vide  Reg.  3.  a.  ' 

Dower  unde  nil  habet.     Reg.  1 70.  a. 

Writ  of  dower  unde  nil  habet  lies  only  against  the  tenant  of  the 
freehold,  or  guardian  in  chivalry.     F.  N.  B.  148.  A.  • 

And  diall  be  sued  in  C.  B.  or  in  the  county  hjjusticies.     Ibid. 

Or,  upon  a  special  custom  by  plaint..  Dub.  1  Vent.  267.  Ray. 
233. 

But  it  shall  not  be  sued  by  plaint  without  a  special  custom.    Ibid. 

The  process  in  C.  B.  is  sunimons,  grand  and  petit  cape.  F.  M.  B. 
148. 

By  custom  there  shall  be  a  resummons.    2  Sand.  43. 

Ajid  in  the  husdngs  in  London  there  are  three  summonses.  Co^ 
Ent.  176.  b. 

At  the  return  of  the  summons  the  defendant  may  cast  an  essoign. 

By  the  st.  51  H.  3.  of  return  in  dower.  32  H.  8. 21.  and  16  Car.  6.* 
the  writ  of  dower  unde  nil  habet  coming  in,  and  being  returnable  on 
any  common  return  day,  there  shall  be  day  given  in  it  till  the  fifth 
common  return-day  next  ensuinginclusive. 

Dd  4  If 
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If  the  tenant  caats  an  eaaoign  at  the  return  of  the  tnnunoiia>  it  most 
be  entered  upon  the  easoign-dby  of  the  same  return. 

And  if  no  essoign  be  then  entered,  upon  the  day  of  exceptions  the 
demandant  may  enter  a  ne  recipiatur*  (Vide  Comp.  Att  72*  196. 
Edit.  1695.) 

There  are  five  essoigna;  1.  de  servitio  regis  i  S.  in  terra  uautas 
$•  ultra  mare ;  4.  de  tnalo  lecti  s  5.  de  mah  veniendi^  which  is  called 
the  common  essoign.    2  Inst.  125. 

By  the  oommon  iam^  he  who  oasts  an  essoign  must  swear  the  cause 
to  be  true.     2  Inst.  1S7. 

But  by  the  st.  Marl.  52  H.  5.  10.  he  need  not  as  to  a  oommon 
essoin  (for  the  general  words  of  the  statute  are  restrained  to  this]. 
Ibid. 

And  by  the  st  of  essoins,  12  Ed.  2.  estoin  de  seroitio  regis  is  ousted 
in  dower. 

If  any  essoin  is  cast,  except  the  common  essoin,  the  demandant  wjll 
be  delayed  for  a  year  and  a  day.    2  Inst.  137. 

If  the  common  essoin  is  cast,  the  demandant  must  adjourn  the 
essoin  to  the  fifth  return  after.     (Vide  Com.  Att  204*) 

At  the  return  of  the  summons ;  or,  if  an  essoin  is  castf  at  the  day 
given  by  the  adjournment  of  the  essoin,  if  the  tenant  does  not  appear, 
a  grand  cape  issues.    (Vide  Com.  Att.  208,  204.) 

Froclamation  must  be  made  14  days  before  the  return  of  the  summons*  or 
the  grand  cape  shall  be  set  aside,    fiames,  1 . 

And  if  nulla  tenemental  &c.  be  returned,  a  testatum  grand  cape. 

So,  if  the  sheriff  does  not  return  his  writ»  an  alias  grand  cape  shall 
be  awarded  at  the  return  of  the  grand  cape :  if  the  tenant  alleges  that 
he  was  not  able  to  com^  it  does  not  save  his  de&ult.    R.  8  Leo.  2. 

But,  if  no  summons  is  returned,  a  grand  cape  cannot  issue.  Noy, 
22. 

If  the  tenant  appears  upon  the  grand  cape,  he  may  wage  his  law  of 
nan  summons.    Co.  Ent.  175.  b. 

And  be  shall  have  day  in  the  same  or  the  next  term  for  15  days  at 
least  to  wage  his  law.     (Vide  Comp.  Att  72.) 

If  he  does  not  wage  his  law,  there  shall  be  final  judgment  against 
him. 

If  he  wages  his  law,  and  the  demandant  holds  to  the  default  of  the 
tenant,  the  writ  shall  abate.     (Vide  Comp.  Att.  204.) 

So,  if  the  demandant  holds  to  the  default,  and  the  tenant  is  an  in- 
fant who  cannot  wage  his  law  of  turn  summons. 

But  when  the  tenant  wages  his  law  of  nan  summons^  the  demandant 
may  release  the  default     Co.  Ent  176.  a.     1  Brp.  Ent.  203. 

(«  Y  2.)  Count  in  dower. 

If  the  tenant  appears  upon  the  summons,  or  the  adjournment  of 
the  essoin,  or  if  he  appears  at  the  return  of  the  grand  capCf  and  the 
demandant  releases  the  default,  the  demandant  shall  count  Co.  Ent 
171.  a.  176.  a. 

The  count  shall  be  of  the  third  part  of  such  a  messuage,  &c. ;  for 
if  it  be  of  three  messuages,  &c.  where  there  are  several,  and  three  is 
the  third  part  of  all,  it  is  bad.    8  Lev.  169. 

But 
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But  it  may  be  ainimded>    Per  two  J.  Lev.  eont*  3  Lev.  169. 

If  dower  is  demanded  of  lands  of  the  nature  of  gaveUdnd,  it  must 
be  of  a  moiety  d$im  $ola  et  casta ;  and  if  the  plaintiff  denumdi  a  third 
part,  it  is  a  good  bar  that  the  land  is  mvelkind.     R.  1  Leo.  ISS. 

It  must  describe  the  lands  so  certaimy,  that  seisin  may  be  delivered 
by  the  sheriff;  and  therefore  of  a  third  part  of  three  tenements^  is 
bad.     R.  2  Mod.  Ca.  355. 

If  the  plaintiff  is  not  named,  qtueJuU  uxor  B.  in  the  first  part  of 
the  writ,  it  b  bad ;  though  afterwards  the  lands  demanded  are  called 
terras  B.  qmndam  mi  sui.    R.  2  Cro.  217. 

(2Y3.)  View. 

When  the  demandant  has  counted,  the  tenant  may  demand  a  view 
of  the  lands  demanded.    Co.  Ent.  177.  ^    47  Ed.  3. 6.  a. 

Or,  if  dower  b  demanded  of  a  rent,  of  the  land  out  of  which  it 
issues. 

And  a  view  shall  be  granted  in  dower  unde  nihil  habet^  as  well'  as 
in  right  of  dower.  Cont.  Dy.  179.  a.  Cont.  2  Inst  481.  45  Ed.  3. 
17.  a.  Ace.  Rast  Ent.  231.  a.  Ash.  Ent.  292.  Clift.  299.  Semb. 
cont  per  C.  B.M.  9  An. 

And  it  may  be  demanded  nfter  a  general  imparlance,  though  it  is 
safer  to  demand  it  before.    D^.  210.  b. 

But  by  the  st.  W.  2.  13  Ed.  1. 48.  in  dower,  the  tenant  shall  not 
have  a  view,  if  the  husband  of  the  demandant  aliened  to  the  tenant 
himself.    2  Inst.  481.     3  Lev.  169.    Vide  View. 

So,  if  the  husband  died  seised  of  the  land.  2  Inst.  481.  3  Lev. 
169. 

If  a  prior  writ  of  the  demandant  abated  by  a  plea,  which  arose 
upon  tne  view.    2  Inst.  480. 
If  dower  is  demanded  of  tithes.     R.  2  Rol.  728.  L  45. 
Or,  of  a  thing  certain :  as,  of  the  marshalsea.    Ibid.  1.  25. 
If  die  tenant  demands  a  view,  when  it  is  not  allowable,  the  de- 
mandant may  counterplead :    as,  if  the  demandant's  huslumd  died 
sebed.     Clift.  299.     Rast.  231.  b.     3  Lev.  168. 
If  the  husband  aliened  to  the  tenant.     3  Lev.  220. 
And  it  is  suflBcient  to  say  alienavit.     Ibid. 

The  counterplea  prays  that  the  view  may  be  excluded;  but  if  it 
demands  dower,  it  is  not  bad.     R.  3  Lev.  169. 

So,  the  demandant  in  the  counterplea  of  the  view  may  say  that  the 
tenant  entered,  and  continued  the  possession.     Ash.  Ent.  296. 

And  upqn  the  counterplea  issue  may  be  taken.    34  H.6.  10.  b. 
Rast.  231.  b. 

If  the  tenant  demurs  to  the  counterplea,  and  it  is  adjudged  against 
him,  it  will  be  peremptory. 

After  the  return  or  the  writ  for  a  view,  the  tenant  may  have  the 
conunon  essoin. 

So,  the  attorney  of  the  tenant  may  be  essoined.    Co.  Ent.  177.  a. 
And    at  the  return,  of  the  view,  or  at  the  adjournment  of  ^e 
essoin,  the  demandant  shall  count  de  novo.    (Vide  Com.  Att.  204.) 

If  after  a  view  the  tenant  pleads  in  abatement  to  part,  the  de- 
mandant may  abridge  hb  demaud.    Vide  Abatement,  (A  1.) 

.    So, 
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So)  though  the  tenant  does  not  plead  in  abatement.    Lev.  Ent  V6. 
2  Sand.  830. 
What  pleas  may  be  after  a  view,  vide  Abatement,  (1 2B.) 

(fi  Y  i.)  Pleas  in  dower. — In  abatement. 

To  a  demand  of  dower  the  tenant  may  plead  in  abatement :  as^  an- 
tient  demesne.     Ash.  Ent  297.  Vide  Abatement. 

That  the  demandant  took  husband  pending  the  writ  Co.  Ent 
178.  b. 

That  her  husband  was  attaint     1  Leo.  8. 

Non-tenure.  1  Bro.  Ent  205.  Rast.  Ent  225.  a.  Mo.  80.  Dd. 
100. 

Or^  non-tenure  of  part.    Lut  716. 

So,  the  tenant  may  plead  in  abatement,  that  he  holds  jointly  with 
A.  not  named.     Rast  £nt  225.  b.  ^ 

That  the  land  is  gavelkind ;  so  that  a  moiety  ought  to  be  demanded, 
when  the  declaration  demands  only  a  third  part.  R.  to  be  a  plea  in 
bar.    Sav.  91. 

(2  Y  5.)  In  bar. — Touts  temps  prist. 

So,  the  tenant  may  plead  in  excuse  of  himself,  or  in  bar  of  the 
dower :  as,  he  may  confess  the  demand,  and  isay  touts  temps  prist. 

1  Bro.  Ent  205.    Ck>.  Lit  32.  b. 
And  if  the  tenant  pleads  touts  temps  prist,  the  first  day  of  the  re- 
turn of  the  summons,  he  shall  be  excused  irom  damages.     Ibid. 

So,  he  may  plead  that  the  demandant  abated,  and  was  in  by  abate- 
Aient  till  such  a  day,  and  afterwards  touts  temps  prist,  Lut  715. 
Dal.  100. 

Upon  this  plea  the  demandant  may  have  judgment  immediately, 
but  shall  lose  her  damages  and  mesne  profits.  Co.  Lit.  82.  b.  1  Bro. 
Ent  205. 

Or,  if  she  had  demanded  her  dower,  she  may  plead  the  demand. 
Co.  Lit  32.  b.     Lut  717. 

Though  the  demand  was  by  request  inpais,     Co.  Lit  32.  b. 

If|  the  defendant  pleads  touts  temps  prist,,  and  there  is  judgment ; 
though  damages  are  given,  it  is  no  error,  for  perhi^s  there  was  delay. 

2  Mod.  Ca.  25. 

(2  Y  6.;  Detainment  of  charters. 

So,  the  heir  may*  plead  detainment  of  charters,  and  always  ready,  si. 
Sec.     Rast.  Ent.  224.  b.     Mo.  8 1 . 

So^  detinue  of  charters  as  to  parcel.     Dal.  100. 

So,  a  guiurdian  in  chivalry,  in  dower  against  him,  may  plead  detain- 
ment of  bis  ward.    Hob.  199. 

But  a  guardian  cannot  plead  detainer  of  charters ;  for  they  do  not 
belong  to  him.     Co.  Lit  39. 

Nor,  the  heir  afiier  unparlance.    R.  Sho.  271.     1  Sal.  252. 
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Replicatioii. 

To  ibis  plea  the  demaadaai  may  reply  non  ddinei.  Rast  224.  h. 
Mo.  81. 

Or,  that  she  is  ready  to  deliver,  and  tfaereupoa  there  fthall  be  judg- 
ment for  her  imaiediately.     Rast  Ent  224.  b.    Hob.  199. 

Bat,  if  a  woman  rralies  quod  non  ieOnety  and  it  is  found  against 
her»  it  wfll  be  a  bar  of  dower.     Hob.  199. 

(2  Y  70  Ne  ungues  seisie,  &c. 

Ne  uMpiiu  seisie  que  damer.    Co.  Ent  176.  a.     Qift.  303. 

Or>  ne  unques  seisie  as  to  part,  with  another  bar  to  the  residue. 
Ibid. 

Ne  unques  seisie^  &c.  and  ne  unqUes  actimplet  &c.  cannot  be  pleaded  in 
dower.    2  Blk.  1 157.    2  BIk.  1207. 

(2  Y  8.)  Within  age  dowable. 

That  the  demandant  was  under  age  dowable.  1  Bro.  Ent.  204. 
Co.  Lit  33.  a. 

Replication. 

To  which  the  demandant  rejdies,  that  she  was  of  the  age  of  nine 
years  and  an  half.     1  Bro.  Ent  204. 

(2  Y  90  Husband  olive. 

Soy  the  tenant  may  plead  that  the  husband  of  the  demandant  is 
alive.     1  Bio.  Ent  205.    Bend.  pi.  131.    R.  1  And.  20. 

Replication. 

To  this  plea  the  demandant  replies,  that  her  husband  is  dead,  and 
thereon  a  day  is  given  for  proof  of  hb  death,  which  must  be  made  in 
court  by  two  witnesses  at  least.     Bend.  pi.  131.    Dy.  185.  a. 

And  at  the  same  day  the  tenant  may  examine  his  witnesses  that 
the  husband  is  alive.     Ibid.  Mo.  14. 

And  if  it  appears  to  the  court  by  witnesses  that  the  husband  is 
dead,  the  demandant  shall  have  judgment  immediately.  Bend.  pi. 
131.  . 

So,  if  the  proof  of  the  death  is  not  direct,  if  there  is  no  proof  ^of 
his  being  alive.    R.  1  And.  20.    Ma  14.  «, 

(2  Y  10.)  Ne  unqes  aecouple. 

So^  the  tenant  may  plead  ne  unques  accouple  in  lawful  matrimony. 
Co.  Ent.  ISO.  a. 


Replication. 
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Replication. 

And  the  demandant  replies,  that  at  B.  in  snch  a  diocese,  the  waf 
acooupled  in  lawful  matrimony.     Ibid. 

If  plaintiff  replies  a  sentence  m  the  spiritual  court,  in  a  suit  by  a  third 
person  against  her  far  adultery,  in  which  Uie  deceased  was  no  party*  decree- 
ing that  she  was  the  wife  pf  the  deceased,  it  b  bad ;  for  there  can  be  no  trial 
but  by  the  bishop's  certificate ;  and  besides,  this  sentence  is  only  evidence, 
aod  therefore  cannot  be  replied.  And  this  is  the  general  issue,  to  which  no 
new  matter  can  be  replied ;  and  there  must  be  su<m  a  replication  as  will  join 
the  issue,  and  awardmg  the  writ  to  the  bishop  is  the  issue.  2  WUb.  118. 
122.  127. 

If  this  plea  is  in  London,  or  other  inferior  court,  it  shall  be  removed 
to  C.  B.  by  mittimus  /  for  no  one  except  B.  R.  or  C.  B.  or  justices  of 
gaol  delivefjj  &c  can  write  to  the  bishop  for  his  certificate.  Co.  Lit. 
IS4.  a.    Co.  Ent  180.  b.    Vide  Bastard,  (D  2.) 

Upon  this  plea  a  writ  goes  to  the  bishop  to  certify.  Co.  Eot. 
181.  a.     1  Bro.  Ent.  204. 

The  lavrfuhiess  of  a  marriage  in  ScoUand  may  be  tried  by  a  junr. 
2H.Bi.l45. 

A  replication  to  a  plea  of  ne  trnquet  decouple,  alleging  a  marriage  in  Scot- 
land, may  conclude  to  the  country.    Ibid. 

And  need  not  state  that  the  marriage  was  had  in  any  place  in  England, 
by  way  of  venue.    Ibid. 

The  plaintiff  has  the  carriage  of  the  writ;  and  if  there  be  a  defiuilt 
in  him,  the  defendant  shall  not  have  it  without  notice  to  the  plaiotifi^ 
or  motion.     R.  2  Jon.  38. 

The  bishop  must  return  the  fiict,  and  not  the  evidence.    Barnes,  1 . 

The  answer  of  the  bishop  ought  to  be  positive  j  for  he  is  judge  of 
it.    Dy.  368.  b. 

And  therefore  he. cannot  return  the  special. matter.  R.  Dy. 
305.  b. 

And  though  he  returns  special  matter,  and  concludes  et  sic  legitimo 
matrimanio  copuUuifuerunt^  it  is  not  good.  R.  Dy.  313.  2  Rol.  591. 
L  10. 

If  the  bishop  refuses  a  good  certificate^  he  may  be  amerced.  Dy. 
305.  b. 

And  it  is  no  answer  to  say  he  was  inhibited  by  the  arches.  2  Rol. 
592.  1.  10. 

Yet  a  certificate,  that  she  was  accoupled  in  vero  sed  clandestino 
matrimoniOy  is  good.     R.  2  Rol.  591.  1.  25. 

That  he  finds  by  good  proof  that  she  was  accoupled.  Ibid.  1.  20. 
Dy.  368,  9. 

If  the  certificate  is  insufficient,  a  new  writ  goes  to  the  bbhop. 

Towns.  Jud.  96. 

(«Yll.)  Elopement 

So,  the  tenant  may  plead  an  elopement  by  the  wife  during  cover- 
ture.    Co.  Lit.  32.     1  Bro.  Ent.  204.    Dy.  107.  a.  ^ 


Replication* 
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Replication. 

To  which  the  demandnuuit  replies,  that  she  did  not  elope.  2  Bro* 
Ent.  109. 

That  she  was  afterwards  reconciled  to  her  husband.  1  Bro.  Ent. 
204.     C5o.  Lit.  32.  b.    Dy.  107.  a. 

And'  if  the  is^e  is  upon  the  reconciliation,  it  is  sufficient  if  the 
husband  lies  scTeral  nights  with  his  wife,  though  she  afterwards  con- 
tinues in  adultery ;  for  there  may  be  several'  elopements. '  Dy.  107.  a* 

(2  Y 12.)  Divorce. 
So,  the  tenant  may  plead  a  divorce  a  vinado  nuUrinumii. 

(2  Y 13.)  Jointure. 

So^  the  tenant  may  plead  that  the  demandant  had  a  jouiture. 
Co.Ent.l71.b.  172. 

A  jointure  after  coverture,  to  which  the  wife  agreed  after  her  hus- 
band's death. 

And  it  is  sufficient  to  plead  a  jointure  ffenerally,  without  saying  that 
she  agreed;  for  it  shall  be  intended,  tiU  it  is  alleged  on  the  other 
side^  that  she  refused.    Per  two  J.  Ward,  cont  Hob.  7L  104. 

Replication. 

The  demandant  may  reply,  that  the  estate  was  not  made  to  such 
uses.    Co.  Ent  172.  b. 

That  it  was  not  for  a  jointure.     Co.  Ent«  172.  a. 

And  a  devise^  if  it  is  not  expressly  made  for  a  jointure,  cannot  be 
averred  to  be  a  jointure.    Mo.  SI.    Vide  Dower,  (E  1.) 

(2  Y  14.)   Fine  or  recovery. 

That  the  husband  levied  a  fine^  and  the  demandant  made  no  daim 
widiin  five  years.     Co.  Ent.  171 .  a.     Dal.  107.     Clift.  305. 
That  husband  and  wife  levied  a  fine. 
Or,  suffered  a  common  recovery. 

Replication. 

The  demandant  by  replication  may  say  that  she  sued  for  her  dower 
witinn  five  years.    Co.  Ent  171.  bv 

So,  a  fine  by  husband  and  wife,  come  ceo  that  he  has  of  the  gift  of 
the  husband,  of  lands  limited  for  a  Jointure  after  marriage,  does  not 
bar  her  of  dower ;  for  her  election  does  not  come  till  her  husband's 
death.     1  Leo.  285. 

(2  Y  15.)  Assignment  of  dower. 

That  lands  were  assigned  £br  dower  by  the  heir.     R.  Mo.  26. 
Or,  by  himself  who  was  assignee  of  the  husband* 
That  a  rent  or  annuity  was  assigned  for  dower,  and  accepted.     Mo. 
59.     Cra  £1.  451. 

That 
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That  her  husband  devised  to  her  lands  in  lieu  of  dower^  which  die 
accepted.    Bro.  V.  M.  S66.     Semb.  1  Lea  137. 

llat  20  acres  of  wbeat»  common  of  pasture  or  other  profit  out  of 
the  soil,  was  assigned.     Mo.  59. 

But  an  assigmnont  by  the  husbaiid^s  eaecntot  is  no  plea.  R. 
Mo.  26. 

If  the  tenant  pleads  an  assignment  of  rent,  &o.  he  must  shew  that 
he  had  a  snflSoient  estate  out  of  which  the  rent  n^bt  be  asdgned. 
R.  2  Leo.  10. 

That  the  assumment  was  absolute;  for  upon  condition,  &c.  is  not 
sufficient    C.  &a  El.  452. 

And  he  must  plead  quod  assigfumij  for  quod  dedit  et  concessit  is 
not  sufficient ;  though  they  are  the  wcffds  of  the  deed.    Ibid. 

(«  Y  16.)  Term  for  years  m  esse. 

That  there  was  a  demise  for  years  before  coverture,  rendering  rents 
and  praying  that  the  demandant  may  be  endowed  of  the  reversion 
and  rent. 

But  if  a  term  for  years  is  not  pleaded,  it  shall  not  be  allowed;  as, 
a  prior  title,   in  ejectment  by  tenant  in  dower  after  her  recovery. 

1  Sal.  291. 

(a  Y  170  Release. 

That  the  demandant  has  released  her  dower  to  the  tenant  of  the 
freehold. 

But  a  release  to  the  tenant  in  possession,  widiout  saying  ttnem, 
liberi  ienenuntif  is  no  plea.     R.  2  Cro.  151. 

(*  Y  18.)  Voucher  in  dower. 

So,  the  tenant  may  vouch  the  heir. 

And  if  the  heir  enters  into  warranty,  and  says  riens  per  discent^ 
the  demandant  shall  have  judgment  against  the  tenant  immediately. 
R.  Mo.  25.  ^ 

So,  though  the  heir  has  only  an  estate  tail.     Dub.  Ibid. 

So,  by  the  st.  82  H.  8.  1.  if  tenant  by  knight's  service  devises, 
(which  will  be  void  for  a  third  part,)  dower  shall  be  recovered  out  of 
two  parts,  where  the  heir  enters  generally  with  the  devisee,  or  makes 
partition  with  him.    2  Leo.  181. 

Otlierwisc^  if  the  heir  enters  into  a  third  part  in  several^.     Ibid. 

(2  Y  19.)  Judgment  in  dower. 

If  the  tenant  appears  and  makes  default  in  the  same  term,  there 
shall  be  final  judgment  against  him.     2  Sand.  46. 

If  he  confesses  the  action,  or  nihil  dicU^  or  pleads  non  informaiust 
there  shall  be  judgment  thereon.     1  Bro.  Ent  202.  204. 

If  the  tenant  makes  default  in  another  term,  a  petit  cape  shall  issue. 

2  Sand.  46.     1  Vent  60. 

And  if  he  cannot  save  his  default  upon  the  return  of  ihepeeii  cape^ 
there  shall  be  final  judgment  against  him. 

So, 
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S(H  if  ^6  taumt  pleads  that  the  husband  is  alive^  and  the  demand- 
ant at  the  day  for  trial  is  ready  with'  her  proo&»  there  shall  be  final 
judgment  against  the  tenant,  if  he  makes  default.     2  Inst.  80. 

ffihe  demandant  b  not  present  widi  her  proofs,  there  shall  be  a 
peti^  cape  ekwoxded.    Ibid. 

So,  if  the  tenant  makes  de&ult  at  a  trial  by  jury,  there  shall  be  a 
petit  cape  against  him,  and  if  he  does  not  save  his  de&ult,  there  shall 
be  final  jud^ent  against  him. 

So,  there  shall  be  judgment  by  de&ult,  though  the  tenant  is  an 
mfant     R.  2Cro.  111. 

The  judgment  in  dower  shall  be  quodquerens  recuperet  seisinam  de 
3  parte  tenementor.  petit. 

By  the  st.  Mert.  20  H.  S.  I.  si  recuperaverit  tenementa  de  quibus 
vir  obiit  seisituSf  tenens  reddat  damnoj  viz.  valorem  dotis  a  tempore 
mortis  viri  usque  ad  diem^  quo,  per  judicium  curia,  seisinam  suam 
rectq)ercpoerit 

And  therefore  afier  judgment  for  seisin,  and  habere  Jacias  seisinam 
awarded,  if  the  demandant  makes  a  suggestion  upon  the  roll,  that  her 
husband  died  seised^  there  shall  be  a  writ  to  inquire  what  damageSf 
&c.     CHh.  303.  1  Lev.  38. 

And  upon  the  return  of  the  inquisition,  there  shall  be  judgment 
quod  recuperet  valorem  and  her  damages.  Town.  Jud.  101.  Ray.  366. 
2  Mod.  Ca.  25. 

Or,  the  jury,  who  try  the  issue,  may  also  inquire  of  the  value  of 
the  damages.  ' 

Or,  the  demandant  may  remit  the  value  and  damages,  and  have 
an  habere  Jacias  seisinam  unmedtately.     Town.  Jud.  100. 

Or,  if  she  remits  the  damages,  and  the  inquisition  is  afterwards  an- 
nulled, she  may  have  another  inquisition  for  the  value  of  the  land. 
R.  Ray.  366. 

If  the  inquisition  finds  that  the  husband  did  not  die  seised  prouf 
eis  constare  poterit,  there  shall  be  a  new  inquisition.     4  Leo.  21. 

If  the  demandant  suggest  that  her  husband  died  seised,  where  he 
was  seised  in  fee  and  afterwards  granted  a  rent-charge,  and  retook  an 
estate-tail|  she  will  be  subject  to  the  rent  \  for  she  is  concluded  by 
her  own  suggestion,  and  cannot  say  that  she  has  not  dower  out  of  the 
second  estate.     Co.  Lit.  33.  a. 

Damages  shall  be  given  a  morte  vu%  though  demandant  has  not  shewn  any 
demand  of  dower  in  pais^  unless  the  tenant  pleads  touts  temps  prist. 
B.  R.  H.  19. 

Damages  shall  ))e  given  till  the  demandant  has  seism*  though  she  had  a 
writ  of  seisin  a  year  before.    Ibid. 

If  the  jury  give  damages  a  morte  viri  to  the  time  of  the  inquisition, 
though  it  is  after  the  judgment,  it  will  be  good.     R.  1  Leo.  56. 

So,  though  they  give  damages  beyond  the  annual  value  of  the 
land.    Ibid. 

But  the  demandant  shall  not  recover  the  value  or  damages,  if 
her  husband  did  not  die  seised  of  the  fireehold  and  inheritance.  Co. 
Lit.  32.  b. 

Nor,  in  a  writ  of  dower  ad  ostium  ecclesue  ex  assensu  patris,  right 
of  dower,  Sec  but  only  in  dower  unde  nil  habet.     Co.  Lit.  32.  b^ 

Or, 
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Or,  if  the  heir  comes  the  first  day  upon  summonsy  before  aof 
demand  of  dower.     Ibid.     Vide  ante,  (2x5.) 

Nor,  if  she  has  dower  by  the  awigqitient  of  the  heir,  in  Chancery, 
&c.  for  she  must  recover  by  plea.    Cb.  Lit  33.  a. 

So^  the  demandant  upon  judgment  by  defiuilt  after  a  grand  cape, 
shall  have  no  damages  upon  the  inqubition  found,  if  there  was  no 
nodoe  of  ezecutii^  Sie  writ  of  inquiry.     It.  3,Lev.  409* 

On  a  writ  of  inauuy,  the  damages  should  6Dl]r  be  the  third  of  the  ndue 
of  the  land,  after  deductixig  reprizes,  from  the  de^  to  the  time  of  awarding 
inquiry.    B&mes,  i{34. 

So,  if  the  demandant  has  judgment,  and  seisin^  and  afterwards 
upon  the  inquisition  the  jury  give  damages  for  the  rent  after  seidn 
till  inquisition  taken,  it  will  be  error.    R.  1  Leo.  56. 

80f^  if  the  tenant  dies  after  judgment  in  dower,  and  writ  of  seisin 
executed,  the  demandant  shall  not  have  a  utre  facias  for  inquiry  of 
damages  after  the  death  of  the  tenant,  i^inst  his  heir  or  terre-tenants. 
R.  3  Lev.  275.     R.  1  Sid.  188.     1  Lev.  38.. 

So,  if  there  is  error  of  a  judgment  in  dower,  and  it  is  affirmed,  and 
before  the  writ  of  inquiry  executed  the  demandant  dies,  her  executor 
,  or  administrator  shall  not  have  a  scire  facias  for  the  damages.  R. 
lSal.25S.     3  Ley.  275.     Sho.97.     3  Mod.  281.     Carth.  135. 

So^  if  the  sheriff  upon  a  writ  of  seisin  after  judgment  in  dower, 
assigns  20  acres  to  the  demandanty  whereof  10  are  the  lands  of  a 
stranger,  and  she  enters  and  accepts  the  reudue,  she  cannot  after- 
wards avoid  it  by  scire  facias :  though  it  is  not  a  third  part  R. 
Mo.  679. 

If  dower  is  demanded  of  meadow,  pasture,  &c.  the  sheriff  may 
assign  all  meadow,  &c.  for  dower.     R.  Mo.  12. 19. 

But  if  the  demand  is  of  three  manors,  the  sheriff  cannot  assign  one 
manor,  but  must  assign  a  third  part  of  each.    Ibid. 

(2  Z)  pleading  in  ejectment. 

< 

(2Z  1.)  Declaration. — Must  demand  a  thing  certain. 

By  whom  it  lies,  vide  Ejectment,  (A — B). 

Ejectment  is  now  usually  brought  tor  trial  of  the  title  to  lands,  &c. 

The  same  precision  and  exactness  is  not  necessary  in  an  ejectment  as  in  a 
precipe.     1  &urr.  623.     5  Burr.  2672. 

Nor.  so  much  strictness  as  was  formerly  required  in  the  ejectments  ;  nor 
such  exactness  that  the  sheriff  may  know  without  any  other  information :  for 
plaintiff  is  to  shew  and  take  possession  at  his  peril.    Ibid. 

And  it  lies  of«a  manor,  messuage,  so  many  acres  of  land,  meadow, 
pasture,  wood,  &c.     1 1  Co.  S5. 

So,  de  una  damo.     R.  2  Cro.  654.     R.  Noy,  37.    Cont.  2  Rol.  486. 

De  cotagio.    D.  1  Lev.  58.     R.  Cro.  El.  818. 

Decoquind.     R.  Noy,  109. 

Decubictdo.    D.  1  Noy,  109.     3  Leo.  210. 


Destabuh.     R.  1  Lev.  58. 
De  rcmed.     R.  S  Leo.  210. 


Of 


Pleading  in  ejectment.  417 

Of  a  prebendal  stall,  after  collation  to  it.     1  T^Us.  14. 
Of  the  part  of  a  house,  if  by  the  pleading  it  appears  what  part.    Str.  695. 
Of  part  of  a  house ;  as,  locum  vocaium  a  passage-room,  and  ascertained  in 
what  part.    Ld.  Raym.  1470. 

So,  it  lies  de  pomario.    R.  Cro.  El.  854.     R.  2  Cro.  654.     R. 
Noy,  37.    D.  1  Lev.  58.     Palm.  3S7. 

Of  par ceUa  arete^  parceUa  pomarii^  parte  pisdnaf  if  sufficiently  described 
by  the  abuttals,    Ld.  Raym.  1470. 

Of  clauso  pasiura  vocat  five  acres,  containing  five  acres.    Ibid. 

De  vb^iUi  terra.    Ow.  1 8. 

De  villa.    Dub.  Sho.  49. 

So^  it  lies  of  tithes,  and  portiane  decimarum.    Hard.  57* 

So,  of  small  tithes.    R.  Ld.  R.  789. 

De  ierbagio.     Hard.  530. 

Or,  prima  tonsura.     R.  Cro.  Car.  362. 

De  pagtur.  pro  100  aoibus*    Del,  96, 

Pro  communtapothcrff  generally,  if  Joined  with  lands,  will  be  good  after 
Tsrdict,  though  the  kind  of  common  not  expressed.    Str.  54. 

Of  messuages  and  lands;  witii  common  of  pasture,  cum  pertitientus,  good ; 
for  it  shall  not  be  taken  for  common  in  gross,  and  the  cum  per^neniiii  shall 
relate  to  the  land.    B.  R.  H.  127. 

For  cattle-gates  in  Yorkshire.     Str.  1063. 

For  a  beast-gate  in  Suffolk :  it  imports  hind  and  common  for  one  beast. 
Str.  1084.    Andr.  106. 

Cattle-gates  shall  be  understood  to  mean  common  of  pasture  for  cattle  ; 
and  after  verdict,  for  common  appurtenant.    B.  R.  H.  167. 

Of  a  fioal-mine.  R.  2  Cro.  150.  R.  Noy,  121.  [Vide  Doug. 
305.] 

or  a  boilerjr  of  salt.     D.  2  Cro.  150.     Noy,  132.    1  Lev.  114. 

Of  land  and  a  coal-mine  in  the  same  land,  for  it  is  no  bis  petit,  in  a 
persona]  action.     R.  2  Cro.  21. 

De  subbosca.     R.  2  Cro.  483. 

It  lies  for  alder  carr^  in  Norfolk.     Str.  1063. 

De  fuadam  fdbric&.     Hard.  B^. 

De  terra  montana.     Hard.  58.     R.  cont.  2  Rol.  167.  189. 

Of  one  hundred  acres  of  mountain,  f;ood  in  Ireland,  where  mountaiu 
describes  thef  quality  rather  than  the  situation.    Str.  71. 

(After  verdict  and  affirmance  of  judgment  there)  these  descriptions  were 
held  sufficient  in  Ireland. 

In  the  county  of  R.  without  naming  a  vill.' 

Town  and  tenement  of  B.  and  the  nurs  and  maricets  thereto  belongii^. 

Quarter. 

Fart  of  S.  M.  and  D. 

A  large  deen-park  in  the  county  of  R. 

A  small  park  or  field  in  the  possession  of  A.  (not  saying  where.) 

And  although  the  quantity  and  quality  of  the  land  is  not  specified.  1  B.  M. 
623. 

Of  so  many  acres  of  bog.     R.  Cro.  Car.  512. 

It  lies  by  the  owner  of  the  soil,  for  land,  part  of  the  highway ;  for  he  has 
a  right  to  all  above  and  underground,  except  onlv  right  of  passage,  and  ought 
to  have  specific  remedy  to  recover  the  land  itself.     1  B.  M.  133. 

Land  is  a  sufficient  description,  though  part  of  a  house  is  built  by  en- 
croachment upon  it ;  for  plaintiff  clc^s  the  land,  not  the  nuisance ;  and 
more  latitude  is  allowed  in  ejectments  (where  sufficient  certainty  is  enough) 
than  in  real  actions.    Ibid. 
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But  it  ^oes  not  lie  where  no  oeitaioty  appears,  whereof  the  AciUT 
can  ddirer  possescion :  as,  if  the  dedaration  is  de  ienemento.  Mar.  96. 

Dereposiiorio.  Per  three  J.  Mar.  96.  Dub.  Cro.  Car.  555.  Joo. 
454. 

De  messuagio  sive  tenemenio.  R.  Noy«  86.  D.  2  Cro.  125.  621. 
Cro.  Car.  188.     R.  5  Leo.  228.    R.  3  Mod.  238.    R.  after  verdict. 

I  Sid.  295. 

For  a  messuage,  garden,  and  a  tenement.     Str.  834. 

For  one  messuage  or  tenement.     Barnes,  1 73.     3  Wils.  23. 

But  if  it  be  brought  of  a  messuage  and  tenement,  the  court  will  give  leave 
to  strike  out  the  words  and  tenement.    3  Wils.  23. 

Where  the  plaintifT  declared  for  a  messuage  and  tenement,  the  court  per- 
mitted the  lessor,  pending  a  rule  aift  to  arrest  the  judgment  for  the  uncer- 
tainty, to  enter  the  verdict  according  to  the  judge's  notes,  for  the  messnage 
only,  and  that  without  releasing  the  damages.    8  East,  357. 

Though  it  was  once  held  that  an  uncertain  description  of  the  premiaes  in 
fitment,  thus,  '*  messuage  and  tenement,"  or,  '■  messui^  or  tenenkent," 
is  used  by  verdict.  1  T.  R.  11.  Yet  the  coutrary  was  afterwards  adgudlged, 
on  a  review  of  the  authenties.     1  East,  44 1 .    3  Wils.  23. 

So,  for  a  messuage  in  A.  or  B.  or-  one  of  them.     Barnes,  184. 

For  20  acres  of  land,  &c.  in  the  several  towns  of  A.  B.  and  C,  without 
specifying  the  quantity  in  each,  good.    Ld.  R.  588. 

De  messuagio  et  terris  eidem  spectan. 

De  pecii  terra.     Ow.  18.     Mo.  422.  702. 

De  pecid  terra  vocat.  B.     Ow.  18.  •  Mo.  422.  702. 

Or,  cofUinen.  20  acr.     R.  Jones,  400.     Vide  infra. 

De  clattso  terra^  containing  three  acres.  R.  1 1  Co.  55,  Dab. 
Cro.  El.  339.  but  R.  cont.  Cro.  EI.  235.  R.  2  Cro.  435.  D.  2 
Cro.  654.     1  Lev.  58.     R.  3   Lev.  97.     Cont.  Hard.  57-     Vide 

infra. 

It  is  an  established  rule  in  ijectments,  that  the  action  will  not  lie  fbr  a 
close  contuning  so  many  acres,  without  describing  the  nature  and  qualitv  of 
the  lands.    3  T.  27.  * 

Detail  parte  messuagii  in  occupcUione  D.  qtue  stat  super  ripam.  R. 
Mar.  97,  8. 

Of  common  in  gross.     D.  P.  2  Ja.  B.  R. 

Nor,  of  a  fishery,  rent,  or  other  profit  aprendre.     R.  Cro.  Car. 

492. 

Ejectment  or  trespass  will  not  lie  for  herbage  and  pannage.    Dougl.  304. 

So,  it  does  not  lie  without  shewhig  the  quantity  and  quality  of  the 
land :  as,  bow  many  acres  of  land,  meadow,  and  pasture,  &c.     R. 

II  Co.  55.     1  Sal.  254. 

And  so  much  by  estimation  is  not  sufficient  Ley.  82.  R.  Cro. 
Car.  573. 

It  does  not  lie  de  omnibus  decimis  in  D.  without  saying,  whether 
they  are  tithes  of  com,  &c.     Mo.  837. 

Nor,  de  quartd  parte  prati,  withont  saying  how  much  the  whole 
contains.     1  Lev.  213. 

Nor,  decastrOf  villa,  et  terris  in  K.    Yel.  118. 

Nor,  de  guinque  clausis  vocat,  F.  continent.  3  acr.  terra  et  pastur^ 
witfiont  saying  how  much  land  or  oastnre  each  contains!  R.  4  Mod. 
97.     1  Sal.  254.     Sho.  338.    Viae  infra. 

Nor,  de  300  acres  vasti.    R.  Hard.  57)  58. 

12  So, 
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809  it  does  not  lie  de  rivulo^  or  aqua  cursu ;  for  it  must  be  so 
many  acres  df  land  aqua  eoopert.     R.  Yel.  143. 

Nor,  de  pannagio,-  for  this  is  only  a  privilege  to  take  pannage. 
1  Lev.  21s.     1  Sid.  417.     [Dougl.  S04.] 

Yet,  it  seems  sufficient,  if  so  much  certainty  appears,  upon  which 
the  sheriff  can  deliver  possession :  as,  gectonent  de  pecid  terra  vocat. 
B.,  or  dmu^  terra  vocat.  B.  R.  2  Cro.  435.  3  Lev.  97.  Vide 
supra. 

De  2  clausis  terra  continent.  S  aar,  terra^  though  it  is  n<^  said 
how  much  each  close  contains.     Per  three  J.  2  Cro.  485. 

De  quodam  loco  vocat.  the  vestry.     R.  S  Lev.  96. 

Xie  terris  de  K.  continent,  90  acras*     Dub.  Sho.  49. 

So,  demineris  carbonum  in  A.  without  saying  how  many,  if  it  be 
the  usual  phrase  of  the  country.  R.  4  Mod.  148.  Sho.  364.  1 
Sal.  Q55. 

80,  de  messuagio  sive  tenemento  et  4  acris  terra  eidem  spectan*  is 
anfficient  for  the  four  acres ;  for  eidem  spectan,  shall  be  rejected.  R. 
8  Leo.  228. 

De  messuagio  sive  burgagio  in  H.  for  they  are  synonymous  in  a 
borough*     R.  Hard.  173. 

De  messuagio  sive  tenemento  vocat.  the  Black  Swan.  S  Mod.  238. 
1  Sid.  295. 

So»  it  shall  be  aided,  if  the  verdict  finds  the  defendant  not  guilty, 
for  a  part  which  is  uncertain.     1  Sid.  295. 

Or,  if  the  plaintiff  releases  as  to  that.     1  Sid.  295.     Hard.  58. 

Ejectment  hes  in  C.  B.  for  land  in  Wales.     Barnes,  18  J . 

The  court  will  not  consolidate  declarations  in  ejectment  against  different 
persous,  though  the  tide  be  the  same  in  alL    Str.  1 149. 

But,  if  there  are  several  ejectments  against  different  persons,  and  all  the 
lejectmeBts  for  the  same  premises,  they  shall  be  consohdated.    Barnes,  1 76* 

(2  Z  2.)    Must  be  upon  a  good  denoise. 

So,  the  declaration  in  ejectment  must  shew  a  good  demise ;  and 
therefore,  if  he  declares  upon  a  demise  of  10  aa\  terra  et  20  acr, 
prati.  per  nometi  10  acr,  prati  pbis  vel  minus^  it  is  bad.      R.  Yel. 

On  a  demise  of  tithes,  without  saying,  by  deed.     R.  2  Cro.  613. 

Upon  a  demise  by  A.  and  Ann  his  wife,  where  she  was  named 
Agnes.     R.  Cro.  EI.  776. 

Upon  a  demise  of  the  fourth  part  of  a  messuage,  by  virtue  whereof 
he  entered  into  tenementa  pradict.  Cont  Cro.  £1.  286.  for  it  shall 
be  restrained  to  so  much  as  was  demised. 

Upon  separate  demises  by  Joint  tenants,  the  entire  premises  may  be  re- 
covered.    12  East,  57. 

So,  if  the  decUration  does  not  shew  the  vill  where  the  land  de- 
mised lies,  except  in  the  per  nomen,  &c.     R.  Cro.  £1.  822. 

But  the  Till  in  which  the  demised  lands  lie,  though  omitted  in  the  decla- 
ration, shall,  after  verdict  for  the  plaintiff,  he  collected  from  the  vill  in  which 
the  Section  is  laid  to  have  been  committed.    2  BL  706. 

But  a  declaration  of  Hilary  term,  upon  a  demise  within  the  same 
teriii,  is  good.     1  Vent.  135. 
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Or,  upon  a  demise^  80  Feb.  habendum  a  die  dot.  (which  ia  impossi- 
ble)! for  the  lease  commences  immediately.     1  Vent.  1S7. 

Or,  upon  a  demise  per  scripium  oUigator.  habendum  a  die  dot.  in- 
dentura  pradict.    Ibid. 

Or,  upon  a  demise  20  Feb.  habendum  a  die  dat^  for  it  shall  be 
intended  to  commence  upon  the  day  of  the  demise.    R.  2  Cro.  646. 

Or,  habendum  from  Michaelmas  ante  dot.    R.  Cra  El.  606. 

Or,  habendum  a  confectioner  without  saying  when  it  was  delivered. 
R.  Cro.  El.  773. 

In  the  case  of  a  tenancy  ^m  year  to  year  as  long  as  both  parties  please, 
if  the  tenant  die  intestate,  his  administrator  has  ue  same  interest  m  the 
land  which  his  intestate  had  ;  and  the  lessee  of  such  an  administrator  may 
declare  in  an  ejectment  on  a  term  for  seven  years ;  for  the  time  is  not  con- 
clusive.   3  T.  R.  13. 

Demise  from  heir  by  descent  laid  on  the  dav  of  the  death  of  the  ancestor 
to  hold  from  the  day  before,  is  good  after  verdict.    3  Wils.  274. 

So,  upon  a  demise  by  a  coU^  or  ecclesiastical  person,  without 
shewing  that  there  was  a  rent  reserved,  &c.  pursuant  to  the  st.  IS  EL 
R.  Sav.  129. 

If  the  declaration  alleges,  a  demise,  virtute  cujui  defendant  Juii 

possessionat.  et  postea  eject.^  it  is  good,  though  the  entry  or  ejectment 

is  alleged  at  a  day  precedent,  blank,  or  impossible.     R.  2  Cro.  96. 

154.  312.  662.     2  Bui.  29.      Dub.  1  Sid.  8.     Cont.  Cro.  EL  766. 

R.cont  9  Mod.  198. 

The  day  on  which  the  demise  is  stated  to  have  been  made  must  be 
subsequent  to  the  time  when  the  claimant's  right  of  eatry  aornica. 
4T.  R.680. 

When  an  ejectment  is  bronght  against  a  tenant  at  will,  the  demise  must  be 
laid  subsequently  to  the  determination  of  the  will.    4  T.  R.  680. 

In  ejectment  on  the  demise  of  an  heir  by  descent,  the  demise  was  laid 
on  the  day  his  ancestor  died,  and  held  well  enough  after  a  reidict. 
3  Wils.  274. 

When  a  fine  with  proclamation  has  been  levied,  and  an  actual  entry  is  ne- 
cessary to  avoid  it,  the  demise  must  be  laid  on  a  day  subsequent  to  the  entry. 
13  East,  489. 

Where  an  entr^  has  been  made  to  avoid  a  fine,  the  party  so  avoiding  the 
fine  cannot'  lay  his  demise  in  ejectment,  or  recover  the  profits  that  accrued, 
before  such  eniy.    7  T.  R.  727. 

The  court  will,  on  consent,  but  not  without,  give  leave  to  enlarge  the  time 
of  the  demise.    B.  R.  H.  165. 

The  time  was  enlarged,  being  so  laid  that  it  had  expired  twelve  years 
before  the  action  brought,  on  payment  of  costs  ;  though  a  special  Jury 
had  been  struck,  and  the  parties  had  gone  down  to  the  assizes,  before  the 
mistake  was  discovered.    2  Bl.  940.    2  Str.  1 272.   4  Burr.  2447.  Cowp.  84 1 . 

So,  misprision  in  the  demise  may  be  amended,  if  the  declaration 
delivered  was  good.     Vide  Abatement,  (L  2.) 

There  can  be  no  alteration  in  the  declaration  in  the  issue,  firom  the 
first  declaration  delivered,  only  in  the  defendant's  name.    2  Ld.  Raym.  1411. 

The  surretideree  of  copyhold  lands  may  recover  against  the  surrenderer 
on  a  demise  laid  between  the  time  of  surrender  and  admittance,  because  the 
title  relates  back  firom  the  time  of  the  admittance  to  the  surrender  i^ainst  all 
persons  but  the  lord.     1  T.  R.  600. 

So,  a  surrender  of  chambers  in  New  Inn  to  the  treasurer  and  ancients  of 
the  society,  made  with  their  assent,  to  the  intent  that  they  may  grant  tl^ 
said  chambers  to  a  purchaser,  passes  the  estate  to  such  purcnaser  before  ad- 
mission ;^ 
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missioD ;  and  therefore,  on  the  death  of  the  surrenderee  before  admission^  the 
society  may  maintain  ejectment  for  them.    Ibid.  393. 

(2  Z  S.  a.)  Must  shew  a  sufficient  ouster. 

In  ejectment  for  several  tenements  upon  several  demises,  a  charge  that  the 
defendant  entered  into  the  tenements  aforesaid,  is  sufficient  Ld.  Raym. 
561. 

And  will  not  be  vitiated  by  the  addition  of  an  averment  that  the 
plaintifPs  term  aforesaid  therein  was  not  then  finished.    R.  Ld.  R.  561. 

(2Z2.b.)    Notice   to  quit,    entry,  or  demand  of 

possession. 

A  notice  at  the  bottom  of  a  declaration  in  ejectment,  affixed  to  the  door  of 
an  empty  house,  addressed  to  the  personal  representatives  of  the  deceased 
tenant  generally,  was  held  insufficient     1  Moore,  113. 

If  the  notice  subjoined  to  the  declaration  in  ejectment  be  subscribed  with 
the  name  of  the  nominal  plaintifi^  instead  of  the  casual  ejector ;  the  coujt 
will  not,  therefore,  set  aside  the  proceedings.    3  T.  R.  351. 

Where  the  lands  were  situated  in  Devonshire,  and  the  notice  was  to  the 
tenant  to  appear  in  Michaelmas  term,  when,  according  to  the  practice  in 
country  causes  at  that  time,  it  should  have  been  to  appear  in  an  issuable 
term,  and  the  affidavit  stated,  that  if  the  lessor  were  not  pemutted  to 
amend,  he  would  be  barred  by  the  statute  of  limitations  from  bringing  a 
new  ejectment ;  the  court  permitted  the  lessor  to  amend  upon  payment  of 
costs.    7  T.  R.  469. 

In  a  country  ejectment,  the  notice  may  be  to  appear  of  the  next  issuable 
term,  and  Judgment  may  be  moved  for  in  that  term.    4  Taunt  738. 

Where  power  is  given  to  a  party  to  determine  a  lease  on  giving  a 
notice  in  writing,  he  cannot  oetermine  it  on  giving  a  parol  notice. 
WUle8,43. 

Service  upon  one  of  two  tenants  in  common,  kc.  is  good  service  upon  both. 

1  B.  &  P.  369.    But  see  Lofft  301.,  that  service  must  be  upon  both  where 
they  are  living  separately ;  ied  qvuere  this  case  in  Lofit. 

Tenant  in  possession  personated  at  the  time  of  service  by  another  who 
accepted  the  service  in  her  name ;   good  service  upon  the  tenant  herself. 

2  Burr.  1181. 

Service  of  declaration  in  ejectment  in  the  name  of  the  t^ant,  on  a  person 
representing  himself  to  be  in  possession  for  another,  then  absent  pro  temporet 
and  who  afterwards  acknowledges  an  apprisal  of  the  service  is  sufficient  to 
obtain  Judgment  against  the  casual  ejector.  But  it  should  appear  clearly  from 
the  affidavit,  that  the  person  who  was  the  object  of  such  service,  was  tenant 
in  possession.     1  Price,  339. 

Service  of  a  declaration  in  ^ectment  on  a  wife,  upon  the  premises,  or  at 
the  husband's  house  elsewhere,  is  gpod  service.     6  T.  R.  765. 

When  the  decUration  is  explained  to,  and  left  with  the  wife  upon  the  pre« 
misesyor  at  the  husband's  house  elsewhere,  it  will  be  good  service.  2  B.  &  P.  55 . 
Blk.800.    6T.R.  765.  . 

It  seems  that  service  on  the  wife  will  be  good  any  where,  if  it  be  sworn 
that  she  and  her  husband  were  then  living  together  as  man  and  wife. 
1  N.  R.  308. 

The  mere  acknowledgement  of  the  wife,  that  she  has  received  a  declaration 
in  ejectment  and  given  it  to  her  husband,  if  it  be  not  personally  served  upon 
the  wife,  will  not  be  good  notice.     1  B.  &  P.  384. 

Service  on  the  daughter  upon  the  premises,  in  the  absence  of  the  tenant 
and  his  wife,  and  su^equent  acknowledgment  by  the  tenant  of  having  re- 
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oeived  it,  is  iDtuiBcient,  unless  the  receipt  appeared  to  hare  been  before  tfae 
esMOiga  day.     14  East,  441. 

liinhere  the  sendee  was  upon  the  daughter,  and  on  a  subsequent  day  the 
wife  acknowledflpd  that  she  nad  received  the  declaration,  and  shewed  it  to  the 
attorney,  who  then  read  it  over  to  her  and  explained  it,  upon  lyhioh  the  wife 
said,  that  the  paper  should  be  sent  to  her  husband ;  the  service  was  held 
sufficient.     1  H.  B.  644. 

Service  upon  a  person  appointed  by  the  Court  of  Chancery  to  manage  an 
estate  for  ^  infant,  although  the  estate  consbted  of  a  large  wood,  of  wliicb 
no  tenant  was  in  possession,  was  held  insufficient.     1  fi.  &  P.  385. 

After  several  ineffectual  attempts  made  to  serve  a  tenant  in  possession, 
with  a  declaration  in  ejectment,  on  CKscasion  of  the  last  of  which,  nis  servant 
admits  that  he  is  in  the  house,  but  reftues  to  permit  the  person  applying  to 
see  him  ;  if  the  declaration  be  then  delivered  to  the  servant,  the  court  will 
make  an  order  that  such  service  shall  be  sufficient.     2  Price,  1 12. 

In  the  case  of  lunacy,  the  notice  must  be  nerved  on  the  committee. 
Loft.  401. 

'  Nailing  the  declaration  on  the  barn  door  of  the  premises,  in  which  barn 
the  tenant  had  occasionally  slept,  there  being  no  dwelling-house  on  the  pre- 
mises, and,  the  tenant  not  to  be  found  at  his  last  place  of  abode,  was  held 
sufficient  service.     1  N.  R.  293. ;  and  see  Lofit.  266.  273. 

Service  of  declaration  at  the  house,  may  be  made  good  by  a  subsequent 
rule  of  court     1  Blk.  290. 

Rule,  that  service  at  the  house  of  tenant  in  possession  on  a  day  past, 
be  good  service  ;  and  also  service  of  rule  at  house  of  said  tenant. 
1  Bft.  317. 

If  a  tenant  for  life  levy  a  fine  with  proclamations,  an  actual  entry  is  neces- 
sary by  the  remainder-man  or  reversioner,  before  he  can  maintain  ejectment. 
7  T.  R.  433.  727. 

If  a  tenant  for  life  levy  a  fine  with  proclamations,  an  actual  entry  is  neces- 
sary by  the  remainder-man  or  reversioner,  before  he  can  maintain  ejectment. 
And  such  entry  may  be  made,  either  within  five  years  next  after  the  time 
of  the  levying  of  the  fine,  by  reason  of  Che  forfeiture,  or  within  five  years 
next  after  the  natural  determmation  of  the  preceding  estate.  8  East,  552. 
1  Taunt.  578. 

If  all  the  proclamations  have  not  been  completed,  the  fine  will  only  enure 
as  a  fine  at  common  law,  and  no  entry  will  be  necessary  to  avoid  it.  9  East, 
17.    WiUes,  177. 

If  a.  tenant  for  years  levies  a  fine,  without  previously  acquiring  an  estate  of 
freehold,  by  a  feoffment,  die  landlord  may  maintain  ejectment  at  the  end  of 
the  term,  without  an  entry  to  avoid  the  fine.     1  East,  568. 

If  a  tenant  for  life  forfeits  his  estate  by  suffering  a  recovery,  the  remainder- 
man may  maintain  ^ectment  without  an  actual  entry.     1  T.  R.  738. 

Entering  into  the  common  rule  does  not  dispense  with  a  previous  demand 
of  possession  when  necessary.     13  Knit,  210. 

Ejectment  does  not  lie  against  one  let  into  possession  under  a  contract  of 
purchase,  without  a  previous  demand  of  possession.     13  East,  210. 

Where  a  person  enters  under  an  agreement  for  a  lease,  without  a  stipula^ 
tion,  that  in  case  a  lease  is  not  executed  he  shall  hold  for  one  year  certain,  if 
a  lease  be  tendered  to  the  occupier,  which  he  refuses  to  execute,  he  may  be 
ejected  without  any  notice  to  quit.    2  Taimt.  149. 

(2  Z  3.)  Plea. 

liCave  may  be  given  to  plead  to  the  jurisdiction  in  ejectmeat,  before  judg- 
ment nUi  against  the  casual  ejector.     1  Bl.  197. 

The  new  defendant  in  ejectment  may  give  a  rule  to  reply,  and  turn  pros. 
the  plaintiff ;  but  can  have  no  costs  unless  the  lessor  of  the  plaintiff  has 
joined  in  the  rule  by  consent.    2  BI.  763. 

When 
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When  a  declaration  is  delivered  to  the  tenant  in  possession,  the 
course  now  is,  that  he  who  claims  title  must  procure  himself  to  be 
admitted  as  a  defendant,  and  enter  into  the  general  rule^  whereby  he 
agrees  to  appear  and  rieceive  a  declaration,  and  plead  not  guilty^  and 
at  the  trial  to  confess,  lease,  entry,  and  ouster. 

By  the  st.  4  Geo.  2.  28.  tlie  court  may  give  leave  to  the  landlord  to 
defend  with  the  tenant  in  possession,  if  he  appears,  or  if  not,  to  de^Nid 
alone. 

The  court  will  not  permit  a  lessee  alone  to  defend  an  ejectment  against 
his  landlord  or  those  claiming  under  himf  on  a  supposed  defect  of  the  land- 
lord's tide.     2  Bl.  1259. 

Nor»  shall  a  man  defend  himself  in  it,  by  an  estate  which  makes  part  of 
the  title  of  the  lessor  of  the  plaintiff.     Cowp.  46. 

A  tenant  enters  into  possession  under  an  agreement  for  a  term  of  yean, 
pays  rent  to  the  party  demising,  and  afterwards  disclaims.  The  landlord, 
the  term  having  expired,  brinn  in  ejectment  against  the  tenant,  who  neglects 
to  appear,  but  a  third  person  claiming  to  defend  as  landlady,  appean  and  de- 
fends in  his  room.  Held,  that  she  could  not  set  up  her  own  ttUe  in  defence 
of  this  ejectment ;  for  since  the  tenant  could  not  dispute  the  plaintiff's  title, 
neither  could  one  claiming  as  his  landlord,  and  in  privity  to  him,  do  so. 
And  that  the  plaintiff  need  not  to  move  to  discharge  the  rule  for  the  appear- 
ance, but  might  object  to  the  defence  at  the  trial.    4  M.  >k  S.  347. 

Where  a  landlonl  defrays  the  cost  of  defending  an  ejectment,  in  the  name 
of  an  illiterate  tenant,  who  gives  a  retraxit  of  the  plea  and  cognovit  of  the  ac- 
tion, the  court  will  set  aside  the  retraxit  and  cognomt^  and  permit  the  lessor 
to  defend  as  landlord.    7  Taunt.  9. 

The  motion  to  admit  the  landlord  to  be  defendant  instead  of  the  tenant, 
ought  regularly  to  be  made  before  judgment  is  signed  against  the  casual  elec- 
tor by  the  opposite  party ;  and  if  it  be  delayed  until  after  that  time,  it  will 
be  mnted  or  notby^  the  court,  at  their  discretion.    4  Bur.  1996. 

Neither  a  tenant  in  common,  nor  any  other,  can  be  admitted  a  defendant 
in  ^ectment,  without  confessing  lease,  entry,  and  ouster.     1  Anst.  86. 

Where  an  ejectment  is  brought  by  a  joint  tenant,  parcener,  or  tenant  in 
common,  against  his  companion  (to  support  which  an  actual  ouiter  is  neces- 
sary) the  court  will  grant  the  defendant  a,  special  rule,  requiring  him  to  con- 
fess lease  and.  entry  at  the  trial,  but  not  ouster  also,  unless  an  actual  ouster  be 
proved.     2  Taunt.  397. 

Where  the  lessor  made  an  actual  entry  in  September  1 744,  and  the  de- 
mise was  laid  in  October  1744,  and  the  defendant  levied  a  fine  1745,  it  was 
held  that  the  lessor  had  no  occasion  to  make  another  entry,     ]  Wils.  199. 

Service  of  ejectment  at  the  house  may  be  made  good  by  a  subsequent  rule 
of  court.     I  Bl.  290.  317. 

If  servants  refuse  to  call  their  master,  or  to  take  declaration,  the  court 
will  order  leaving  it  at  the  house  to  be  good  service.     Str.  575. 

If  copyof  decuuation  is  tendered  to  wife  of  tenant  in  possession,  in  the 
shop,  the  notice  to  appear  is  offered  to  be  read ;  but  she  goes  away,  and  de- 
claration is  left  in  the  shop,  the  court  will  grant  rule  to  shew  cause  why  not 
good  service :  so^  if  tenant  keeps  out  of  the  way  to  avoid  being  served. 
2  Wils.  263. 

If  declaration  is  tendered  (through  a  window,)  and  refused,  and  violence 
threatened,  it  is  sufficient  to  leave  declaration.    Barnes,  174. 

Or,  if  tendered,  andjon  non-acceptance  left  on  the  floor,  and  the  subscription 
read,  so  that  the  tenant  who  had  retired  might  hear,  it  is  good.  Barnes,  185. 

And  where  tenants  abscond,  court  will  order  service  on  a  servant  to  be 
good.    Barnes,  188, 189, 190. 

Or,  if  lunatic,  on  the  person  who  has  the  custody.    Barnes,  1 90. 

Ee  4  So, 


4S4  PLEADER. 

So»  if  declaration  b  daUvered  to  a  daughter  or  a  fiither«  and  owned  bf 
tenant,  it  b  good.    Barnes,  175,  176.  183. 

Service  of  a  declaration  before  the  essoign-day  of  the  term  on  the  daughter 
of  the  tenant  in  possession,  in  the  absence  of  the  tenant  and  his  wife,  ia  good, 
pronded  it  appears  that  the  daughter  delivered  it  to  the  wife,  though  it  should 
not  appear  that  such  delivery  was  before  the  essoign-day.     1  H.  Bl.  644. 

If  tenant  absconds,  declaration  delivered  to  servant,  and  another  fixed  on 
door,  is  good.     Barnes,  173. 

Service  on  churchwardens  and  overseers,  for  a  house  they  rented  for  htdg* 
ing  the  poor,  good.     Barnes,  181. 

On  the  wife  of  tenant,  as  she  informed  deponent,  and  he  believes,  good. 
Barnes,  194.     Vide  2  Bl.  800. 

Notice  to  appear  given  in  beginning  (thoi^h  not  first  day)  of  Michaelmaa 
term  in  London,  good.     Barnes,  1 75. 

The  notice  must  be  to  appear  on  the  first  day  in  full  term,  not  on  the  e&- 
soisn-day.    Str.  1049. 

Appearance  must  be  entered  with  filazer,  and  marked  on  common  rule, 
Barnes,  177. 

Though  declaration  and  subscription  is  read  to  wife  through  a  window,  and 
then  fixed  to  the  door,  and  husband  owns  the  receipt,  it  is  not  good  service- 
Barnes,  171. 

Affidiavit  of  service  on  wives  of  A.  and  B.,  who,  or  one  of  them,  are  tenanta^ 
bad.    Barnes,  174. 

So,  on  A.  B.  tenant,  or  C.  his  wife.    Barnes,  173, 

A  declaration  in  ejectment  may  be  served  on  the  wife,  either  on  the  pre* 
mises  or  at  the  husband*s  house.    6  T.  R.  765. 

Service  of  a  declaration  on  one  of  two  tenants  in  possession,  is  good  service 
on  both.     1  Bos.  &  Pull.  369.    Quaere,  1  H.  Bl.  644. 

The  mere  acknowledgement  of  the  wife  of  the  tenant  in  possession,  that 
she  has  received  a  declanition  in  ejectment,  is  insufficient  to  bind  the  hus^ 
band.    Ibid.  384. 

Service  of  a  declaration  on  a  person  appointed  by  the  Court  of  Chancery  to 
manage  an  estate  for  an  infant,  is  insufficient.    Ibid.  385. 

If  the  plaintiff  in  ejectmenti  or  in  an  action  for  the  mesne  profits, 
afterwards  releases,  he  may  be  committed  for  a  contempt :  for  he  ia 
only  nominal.     1  Sal.  260. 

6y  the  St.  4  Geo.  2.  28.  if  no  tenant  in  possession^  the  dedari^tion 
may  be  fixed  on  the  door  of  the  house ;  or^  if  no  house,  on  some  no- 
torious part  of  the  land. 

This  act  seems  to  relate  only  to  ejectments  for  non-payment  of  rent, 
where  the  landlord  has  a  right  to  re-enter. 

Ejectment  on  vacant  possession  in  London  or  Middlesex  may  be  moved 
anytime  in  term.    Barnes,  172. 

Landlord  is  not  made  defendant  in  *  cases  of  vacant  possession,  (except 
within  the  act  concerning  landlords  and  tenants  by  lease,  with  clause  of  re-en- 
try,) but  he  that  first  seals  lease  on  premises  must  have  possession.  Barnes,  177. 
Tenants  are  not  obliged  to  appear,  though  indemnified.    Barnes,  173. 
If  tenant  in  possession  refuse  to  appear  and  make  defence,  there  is  no  r^ 
lief.     Str.  830. 

N.  B.  This  was  before,  and  was  the  occasion  of  the  st.  11  G.  2.  c.  19.  bv 
which,  if  tenant  does  not  appear.  Judgment  against  casual  ejector,  but  land- 
lord may  have  leave  to  appear  and  enter  into  common  rule,  and  execution 
shaU  be  staid  till  further  order. 

If  landlord  obtains  a  rule  to  be  made  defendant,  the  plaintiff  at  trial  must 
prove  that  defendant  or  his  tenant  was  in  possession.     1  Wils.  220. 

He  who  claims  title  must  be  a  defendant  widi  the  tenant  in  po^ 
session.    Per  C.  B.  M.  7  An. 

Or, 
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Or,  he  may  appear  alone  by  order  of  the  court,  or  by  consent  of 
the  attorney  for  the  plaindffl 

The  court  (of  B.  R.)  will  not  order  the  landlord  to  be  made  defendant  in 
the  room  of  the  tenant  in  possession,  on  an  affidavit  that  he  b  a  material 
witness.    Str.  632. 

One  claiming  as  lord 'by  escheat  may  be  admitted  defendant  in  an  eject- 
ment brought  against  the  tenant  in  possession  by  the  lessor  of  one  claiming 
as  heir  at  Uw.    3  Burr.  1290.     1  Blk.  357. 

A  remainder-man  claiming  under  the  person  last  seised,  will  be  admitted 
to  de&nd»  though  be  has  never  been  in  possession.    3  T.  R.  783.  ' 

A  mortgagee  was  permitted  to  defend  an  ejectment  with  the  mprtgagor. 
8T.R.  645. 

A  cestuyque  trust  who  has  never  been  in  possession,  will  not  be  admitted 
to  defend.    3  T.  R.  783. 

A  devisee  in  trust,  not  having  been  in  possession,  was  permitted  to  defend 
an  dectment    4  T.  R.  122. 

The  immediate  heir  to  the  person  last  seised  will  be  admitted  to  defend, 
though  he  has  never  been  in  possession.    3  T.  R.  783. 

Landlord  is  not  to  be  made  defendant  without  tenant  in  possession,  though 
he  refuses  to  appear,  only  Joined.    Barnes,  172. 
So,  if  tenant  has  quitted  possession.    Barnes,  175. 
S09  he  who  claims  title  shall  be  joined  as  defendant,  though  the 
plaintiff  opposes  it,  and  he  is  entitled  to  privilege.     1  Sal.  2S6. 
Though  she  is  wife  to  the  lessor.     1  Sal.  257. 
But  he  shall  not  be  joined  upon  the  plaintiff's  motion,  without  his 
request.     1  Sal.  256. 

Nor,  shall  he  be  made  a  plaintiff  by  rule  who  is  entitled  to  privi- 
lege.    Qu.  1  Sal.  256. 

The  court  will  order  an  inf^t  lessor  of  the  plaintiff  to  name  a  good  plain* 
tiff,  to  be  answerable  for  costs.    Str.  694.    Str.  932.    B.  R.  H.  56. 
But  not  a  lessor  having  privilege  of  parliament.    Str.  479. 
if  the  guardian  undertake  for  costs,  it  is  sufficient.     Cowp.  128. 
So,  the  defendant  may  pray  a  special  rule  to  defend  for  so  much. 
If  it  be  a  church,  in  which  he  6ught  to  perform  divine  service,  he 
may  have  a  special  rule  to  defend  ibr  that.     1  Sal.  25S. 

In  ejectment  for  a  chapel,  the  parson  cannot  defend  only  for  a  right  te 
enter  and  perform  divine  service,  notwithstanding.    Salk.  256.    Str.  914. 

A  doubtfid  equity  cannot  be  set  up  in  ejectment,  as  a  defence  of  the  title 
of  the  heir  at  law.    2  T.  R.  684. 

A.  by  an  agreement  in  writing,  but  not  stamped,  articles  with  B.  to  grant 
him  a  lease  for  twenty-one  yearn,  B.  enters  and  continues  in  possession 
^hteen  years ;  but  no  lease  was  ever  tendered  by  A.  or  demanded  by  B. 
Toe  agreement  is  a  defence  to  an  ejectment  by  A.    Cowp.  473. 

In  ejectment,  which  is  a  fictitious  action  to  recover  the  possession,  the 
lessor  of  the  plaintiff  shall  not  be  permitted  to  defeat  a  solemn  deed  under  his 
own  hand,  covenanting,  that  th^  defendant  shall  enjoy  the  premises,  and  also 
for  further  assurance.    Cowp.  597- 

An  ejectment  cannot  be  muntained  contrary  to  the  lessor  s  own  covenant. 
4  Burr.  2209. 

So,  there  may  be  a  rule  to  amend  the  declaration  and  plead  in  a 
special  manner,  to  bring  the  merits  of  the  case  in  question.     Carth. 

180. 

Defendant  need  not  plead  the  statute  of  limitations,  for  plaintiff  must  shew 
a  right  of  possession  as  well  as  of  property.     1  B.  M.  60.    4  Burr.  1963. 

Though  defendant  confesses  lease,  &c.  he  may  afterwards  move  to  set  aside 
verdict  tor  variance.    Barnes,  175. 

If 
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If  an  affidavit,  on  which  a  motioa  is  orig;iiiaUy  niadt»  is  •orttlcft  in  tfie 
name  of  the  casual  qector,  and  the  rule  to  shew  cause,  ke.  is  in  the  naoae 
of  the  tenant  in  possession,  it  is  wrong,  and  the  rule  shall  be  dischai)gad  ;  for 
it  appears  to  be  a  different  cause,  and  a  rule  in  one  cause  cannot  be  sopported 
by  an  affidavit  in  another.     Andr.  368. 

When  the  party  appeariog,  has  entered  into  the  consent  rule  and  pleadod, 
he  may  move  for  a  rule  to  reply,  before  the  plaintifiTs  lessor  has  joined  in  the 
consent  rule,  and  the  plaintiff  may  be  non-prossed  thereby ;  but  as  the  plain- 
tiff is  only  a  fictitious  person,  the  defendant  will  not  be  entitled  to  ootts. 
2  Blk.  763. 

When  the  lessor  claims  as  heir,  and  proves  his  pedigree»  and  stops*  and 
the  defendant  sets  up  a  new  case,  which  is  answered  by  fresh  evidence  on  the 
part  of  the  lessor,  the  defendant  is  entitled  to  the  general  reply.  4  T.  R.  497. 

Evidence  must  in  all  cases  be  given  of  the  possession  of  the  defendant  or 
such  of  his  under-tenants  as  have  declarations  served  upon  them  at  the  time 
of  the  commencement  of  the  action.     7  T.  R.  327.  •  1  B.  &  P.  573. 

Where  an  ejectment  is  brought  by  a  landlord  against  the  tenant,  proof  of 
title  will  not  be  required,  since  a  tenant  is'  not  permitted  to  controvert  the 
title  of  the  person  under  whom  he  came  into  possession.  And  this  |mnctple 
is  extended  to  the  under-tenants  of  the  origins!  lessee,  as  well  as  to  diie  lessee 
htaself ;  so  that  if  B.  claiming  under  A.  lets  the  lands  to  C,  and  A.  afterwards 
brfngs  an  ejectment  agunst  C,  C.  cannot  dispute  A.  s  title.     7  T.  R.  488. 

Chk  the  determination  of  a  tenancy  for  a  determinate  period,  the  landlord 
has  only  to  prove  the  counterpart  of  the  lease  by  the  subscribing  witness, 
when  the  demise  is  by  deed.     7  East,  362. 

If  parol  evidence  should  be  offered  to  prove  a  tenancy ;  it  is  no  objection 
that  there  is  some  written  agreement  relative  to  the  holding,  unless  it  should 
i4)pear  that  the  agreement  was  between  the  landlord  and  tenant,  and  tbat  u 
continued  in  force  to  the  very  time  to  which  the  parol  evidence  applies. 
12  East,  237.    Id.  239. 

(9  Z  4.)  Judgment. 

If  the  defendant  does  not  appear  within  four  days  after  the  be- 
ginning of  the  term,  after  the  declaration  delivered,  (if  the  action  is 
m  London  or  Middlesex,)  upon  an  affidavit  of  the  delivery  of  the  de- 
claration to  the  tenant  himself  or  his  wife,  before  the  essoign-day  of 
the  same  term,  with  notice  to  appear  at  die  beginning  of  the  term, 
there  shall  be  jadgment  against  the  casual  ejector  named  in  the  de- 
claration, and  thereupon  an  habere  facias  possessionem^  to  put  the 
plaintiff  in  possession. 

Or,  upon  delivery  to  the  servant,  if  by  letter  or  otherwise  the 
tenant  in  possession  afterwards  acknowledges  notice  thereof.  1  Sal. 
255. 

Declaration  must  be  delivered  before  the  essoign-day  of  the  term,  or  no 
Judgment  till  next  term.     Barnes,  1 72. 

Declaration  of  Trinity,  with  notice  to  appear  next  Hilary,  appearance  of 
Michaelmas  is  bad.    Barnes,  250. 

The  affidavit  of  one  who  saw  the  declaration  served  upon,  and  heard  it  ex- 
plained to  the  tenant  in  possession,  is  sufficient.    2  B.  &  P.  120. 

Semble,  that  in  K.  B.  the  affidavit  must  state,  that  the  declaration  was 
delivered  to  the  tenant  before  the  essoign-day ;  that  the  declaration  was  re- 
ceived by  the  wife  prior  to  the  essoign-dav,  and  the  like.  14  East,  441. 
But  in  C.  B.  where  service  is  upon  the  wite,  it  need  not  appear  from  the 
affidavit,  that  the  declaration  came  to  her  hands  before  the  cssdirn-daT. 
1  H.  B.  644.  ^ 

If 
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If  the  plaintiff  has  judgment  for  the  whole,  when  he  had  title  only 
to  a  moiety,  it  ia  no  error.     Dub.  Cro.  Car.  7* 

So,  if  the  defendant  does  not  appear  within  a  week  after  the  term, 
when  the  action  lies  in  another  county,  and  an  aiBdavit  is  made  of 
the  delivery  of  the  declaration  before  the  essoign-day  of  Hilary  or 
Trinity  term,  with  notice  to  appear  the  next  term. 

If  the  declaration  be  delivered  in  such  county,  before  the  essoign-^ 
day  of  Michaelmas  or  Easier  term,  with  notice  to  appear  the  next 
term,  upon  such  affidavit,  there  shall  be  a  rule  for  the  defendant  to 
appear  in  Hilary  or  Trinity  term ;  and  if  upon  service  of  the  rule  he 
does  not  appear  accordingly,  there  shall  be  judgment  against  the 
casual  ejector. 

.Where  the  poasesston  was  divided  amongst  several,  and  in  the  several  de« 
clarations  served*  the  name  of  the  individual  tenant  idone,  to  whom  any  par- 
ticular declaration  was  delivered,  was  prefixed  to  the  notice  to  such,  declara- 
130D,  instead  of  the  names  of  all  the  tenants,  so  that  the  person  making  the 
afficbwit  of  aervioe,  could  not  swear  that  a  copy  of  any  one  declaration  and 
notice  had  been  served  on  all  the  tenants,  the  court,  notwithstanding^  thought 
one  rule  sufficient  on  motion  for  judgment  against  the  casual  fjector.    7  T.  R^ 

477. 

Rule  touching  the  rule  for  Judgment  in  ejectment*     4  T.  R.  1. 

Rule  of  C.  B.  relative  to  the  entry  of  rules  for  judgment  in  ejectment. 
1  Taunt.  317. 

Rule  touching  the  entry  of  rules  in  ejectment.     4  T.  R.  1 . 

Rule  of  C.  B.  relative  to  the  book  of  entry  of  rules  in  ejectment.  1  Taunt. 
317. 

But  after  judgment  signed,  a  judge,  before  the  assizes,  if  possession 
is  not  taken,  may  direct  the  plaintin  to  accept  a  plea.     Sal.  516. 

Judgment  against  the  casual  ejector,  though  regular,  will  be  set  aside  even 
after  execution  executed,  upon  affidavit  of  merits,  iSr  other  circumstances. 
4  Burr.  1996. 

A  judgment  and  execution  will  not  be  set  aside  to  let  in  the  owner  to  de- 
fend who  had  Notice  of  the  ejectment,  but  concluded  from  the  plaintiff's 
former  conduct,  that  it  would  not  be  proceeded  in.    3  Taunt.  506. 

Writ  of  possession  executed,  set  a^de  on  circumstances,  and  the  mesne  land- 
lord let  in  to  try.    5  Taunt.  205. 

After  judgment,  every  possible  intendment  will  be  made  in  favour  of  die 
plaintiff  and  if  the  title  declared  on  can  by  any  means  be  supposed  to  exist 
consistently  with  the  judgment,  such  judgment  wiU  be  supported.   2  N.  R.  1. 

If  rent  be  tendered  before  the  delivery  of  the  declaration  in  ejectment,'  the 
court  will,  on  motion,  set  aside  the  proceedings,  with  costs.     2  Blk.  746. 

.  Where  niort^caged  premises  are  recovered  from  the  tenant,  the  mortgagee 
is  entitled  to  relief  under  st,  4  Geo.  2.  c.  28.  s.  2.    3  TauQt.  402, 

AVhere  the  ejectment  is  undefended,  and  against  the  mortgagor  himself,  the 
court  have  no  jurisdiction  under  7  Geo.  2.  c.  20.  SecWt  where  against  his 
tenant     4  Taunt  887. 

On  setting  aside  an  ejdctment,  upon  payment  of  arrears,  they  are  to  be 
computed  only  up  to  the  last  rent-day.    4  Taunt  883. 

Ir  the  term  expires  pendente  lite^  yet  the  plainUff  may  recover  da- 
mages, though  not  the  term.    (Vide  S  Str.  1056.) 

Aqd  the  terfn  shall  not  b^  enlarged  without  consent,  though  the 
^inl^  was  delayed  by  injunction.  1  Sal.  257.  Mod*  Ca«  130. 
Girth.  3.     [Vide  supra.] 

If  the  dedaration  be  delivered  of  a  house  or  land  void  of  a  pos- 
sessory there  must  be  a  lease  executed  upon  tiie  landy  fcc  and  before 

judgment. 
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judgment,  there  shall  be  an  affidavit  of  the  lease,  entry,  &c.  and  a 
rule  upon  motion  for  a  peremptory  plea.     R.  1  Sal.  255. 

There  shall  be  a  rule  for  judgment,  on  affidant  of  the  messuage  being 
empty  and  door  shut,  of  lessor  entering  by  standing  in  the  threshold,  and 
takmg  hold  of  the  knocker,  lease,  entry,  ouster  and  delivery  of  dectment. 
B.R.H.  112. 

Leaving  beer  in  aa  alehouse-cellar,  b  keeping  possession ;  and  if  judgment 
is  signed  on  a  lease  sealed,  as  on  a  vacant  possession,  it  shall  be  set  aside. 
Str.  1064. 

But  motion  for  judgment  against  the  casual  ejector  in  London  or 
Middlesex  will  not  be  allowed,  if  it  is  not  made  within  a  week  after 
the  first  day  of  Michaelmas  or  Easter  term,  or  within  four  days  after 
the  first  day  of  Hilary  or  Trinity  term.  Per  Rule,  Tr.  82  Car.  3. 
Mills,  80. 

The  clerk  of  the  rules  of  the  court  of  B.  R.  shall  for  the  future  keep  a 
book,  in  which  shall  be  entered  all  the  rules  which  from  time  to  time  shall 
be  delivered  out  in  ejectments,  instead  of  the  present  book,  containing  a  list 
of  the  ejectments  moved ;  in  which,  book  shall  be  mentioned  the  number  of 
the  entry,  the  countv  in  which  the  premises  lie,  the  names  of  the  nominal 
plaintiff,  the  first  lessor  of  the  plaintiff,  (with  the  wordtf  "and  otherB," 
if  there  be  more  than  one,)  and  also  the  name  of  the  casual  ejector. 
4T.R.1. 

Unless  the  rule  for  judgment  shall  be  drawn  up  and  taken  away  from  the 
office  of  the  clerk  of  the  rules  within  two  days  after  the  end  of  the  term  in 
which  the  ejectment  shall  be  moved,  no  rule  shall  be  drawn  up  or  entered 
in  the  hook,  nor  shall  any  proceedings  be  had  in  such  ejectment.    Ibid. 

Or,  there  is  not  a  new  notice  given  to  the  tenant  in  possession. 
1  Sal.  257. 

Where  the  plaintiff  is  nonsuited  for  want  of  the  defendant's  confessing 
lease,  entry,  and  ouster,  he  is  not  entitled  to  sign  judgment  against  the 
casual  ejector  till  the  postea  comes  in  on  the  day  in  bank.  2  T.  R.  779. 
Vide  LiUy  s  Pr.  Reg.  Ut.  Postea.     1  Salk.  259. 

Casual  ejector  cannot  confess  judgment.     Str.  53 1 . 

If  judgment  is  obtained  upon  service  of  A.  who  counterfeits  him- 
self tenant  in  possession,  there  shall  be  restitution.     Mod.  Ca.  73. 

A  landlord  from  whom  the  ejectment  was  concealed,  will  not  be  let  in  to 
defend  after- a  recovery,  without  collusion,  and  sale  and  transfer  of  part 
4  Taunt.  820. 

If  judjpnent  is  set  aside,  and  possession  ordered  to-be  restored,  but  lessor 
of  plaintiff  absconds,  so  the  rule  ineffectual,  a  writ  of  restitution*  shall  issue*. 
Barnes,  178. 

So,  if  the  plaintiff  was  nonsuited,  or  had  a  verdict  against  him  ia 
a  former  ejectment  for  the  same  tenements,  lie  shall  oe  restrained 
from  proceeding  upon  motion  till  he  pays  the  costs  of  the  former 
action.     4  Mod.  879. 

Whether  a  second  ejectment,  brought  before  the  costs  of  a  prior  ^ectment 
have  been  paid,  is  brought  upon  the  demise  of  the  same,  or  different  persons^ 
against  all  or  some  of  the  same  parties,  or  with  others,  or  for  the  same  or 
different  premises ;  if  brought  to  try  the  same  title  to  part  of  the  same  estate, 
proceedings  will  be  stayed.    6  T.  BI,  740. 

Proceemngs  in  a  second  ejectment  will  be  stayed  till  the  costs  of  a  fonner 
one  have  been  paid^  although  the  lessor  of  the  plaintiff  in  the  second  eject- 
ment were  the  defendant  m  the  first.     6  T.  R.  223.    3  B  &  P.  22. 

Proceedings  in  a  second  ejectment  were  stayed  until  the  costs^  of  a  prior 
ejectment  were  paid,  in  a  case  where  the  second  action  was  between  the 

heir 
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heir  of  the  plaintUTs  lessor,  and  the  heir  of  the  defendant  in  the  first  action^ 
8  T.  R.  645. 

The  courts  will  stay  proceedings  in  a  second  ejectment  until  the  costs  of  a 
former  one  be  paid,  if  the  conduct  of  the  party  against  whom  the  applicadod 
is  made  has  been  vexatious  or  oppressive,  although  he  may  not  be  liable  to 
the  costs  of  the  first  action.    2  Blk.  904. 

An  ejectment  brought  by  the  firaudulent  assignee  of  an  insolvent  debtor  was 
stayed  till  the  costs  of  former  ejectments,  which  had  been  brought  by  the 
debtor  himself,  were  paid.    2  Blk.  1 180. 

The  proceedings  in  a  second  ejectment  were  stayed  until  the  costs  of  an 
action  for  mesne  profits,(upon  which  the  lessor  in  the  second  ejectment,  who  had 
been  the  defendant  in  the  first,  had  brought  a  writ  of  error),  as  well  aft  the 
costs  of  the  first  ejectment,  were  paid.  4  East,  585. ;  though  the  first  eject- 
ment was  in  another  court.  15  East,  233.  But  the  damages  in  the  action 
for  mesne  profits  will  not  be  included.    Ibid. 

Proceedmgs  in  ejectment  may  be  stayed  the  day  before  trial,  till  the  costs 
of  a  former  ^ectment  are  paid.    2  Blk.  1 158. 

The  form  of  an  application  pending  a  second  ejectment,  to  enforce  pay* 
ment  of  the  costs  of  the  first,  should  be,  that  the  proceedings  may  be  stayed 
not  until  sedurity  for  the  costs  has  been  given,  but  until  they  are 
paid  ;  and  the  affidavit  in  support  of  it  should  state,  that  they  are  unpud. 
IT.  R.  491. 

If  plaintiff  had  rule  for  trial  at  bar,  but  it  behis  on  wrong  demise,  delivers 
new  ejectment,  the  court  will  not  grant  new  trial  at  bar,  but  on  payment 
of  costs  of  the  former  ejectment.     Str.  548.  ^ 

Plaintiff  shall  not  proceed  in  new  ejectment  till  he  has  paid  costs  of  the 
first,  though  he  has  brought  writ  of  eiror.     Str.  554. 

Althougn  in  such  former  ejectment  the  lessor  of  the  plaintiff  never  entered 
into  the  consent  rule.     2  Bl.  904.  1 158.  1 180. 

If  there  is  judgment  for  defendants  in  ejectment  on  the  demise  of  husband 
and  wife,  (the  remainder  being  in  the  wife,  who  proceeds  after  her  husband's 
death,)  because  tenant  for  life.,  though  a  papist  educated  abroad,  may  con- 
form ;  and  on  his  death,  wife  brings  new  ejectments  against  some  of  the 
former  defendants  and  others ;  the  court  will  stay  proceedings  in  the  new  till 
the  costs  of  the  old  are  paid.     Str.  1 152. 

If  the  first  ejectment  was  in  C.  B.,  and  there  was  a  rule  there  to 
stay  him  in  a  second  till  costs  paid,  there  shall  be  the  same  rule  in 
B.  R.  if  he  afterwards  sues  there.     1  Sal.  255. 

But  the  defendant  in  a  former  ejectment  shall  not  be  restrained, 
if  the  verdict  was  against  him  till  he  pays  the  costs ;  for  though  he 
was  barred  before^  Uie  new  ejectment  by  him  is  not  vexatious.  R. 
4  Mod.  379. 

So,  if  the  defendant  brings  error,  and  afterwards  delivers  a  de- 
claration in  ejectment,  heshtul  not  be  bound  to  pay  the  costs  upon 
the  first  ejectment.     1  Sal.  259. 

Yet  the  court  will  stay  all  proceedings  on  the  second  ejectment, 
till  error  determined.     1  Sal.  258. 

If  a  mortgagee  brings  ^ectment,  the  court  will  order  him  to  shew  cause 
why,  on  payment  or  bringing  into  court  principal,  interest,  and  costs,  piro- 
ceedinffs  should  not  be  stay^.     Str.  4 13-. 

On  Vie  application  of  the  mortgagor,  or  his  assignee  of  the  equity  of  re- 
demption, the  court  will  stay  proceedinss  in  ejectment  on  payment  of  prin- 
cipal, interest,  and  costs,  without  paying  money  due  on  a  bond  ;  but  not  if 
it  was  an  heir.     Str.  1107.    And.  341. 

If  mortgagee  has  given  notice  that  he  requires  a  bond,  (a  lien  on  the  estate,) 
to  be  paid,  as  weU  as  mortgage,  there  cannot  be  a  rule  to  stay  proceed- 
ings 
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iiigB  on  payment  of  priocipftl,    interest,    and  coats,    on  mortgiige  only. 
Barnes,  177. 

But  dus  extends  not  to  bond  due  to  an  ass^ee  in  his  own  right. 
Barnes,  J  82. 

On  payment  of  principal,  interests,  and  costs,  the  court  will  stop  proceed- 
ings in  ejectment  on  a  mortgage,  and  on  the  bond  for  performance  of  core* 
nants  ;  and  will  discharge  defendant  out  of  custody,  though  he  had  agreed  to 
eonvey  equity  of  redemption  to  plainti^  if  plaintiff  has  not  tendered  him  a 
conveyance  to  be  executed.     Wils.  80. 

The  court  will  not  stay  the  proceedings  on  the  mortgagor  paying  principal, 
interest,  and  costs,  if  he  has  agreed  to  conrey  the  equity  of  re&mption  to 
the  mortgagee.    7  T.  R.  185. 

Where  a  mor^(agee  brings  an  ejectment  to  set  possession,  and  the 
motgagor  moves  to  stay  proceedings,  on  payment  of  what  is  due,  and  costs ; 
if  the  mortgagee  gives  notice  of  other  demands,  as  cause  against  the  order, 
he  must  specify  t£e  nature  and  amount  of  such  demands.    3  Anst.  937. 

The  time  for  the  application  of  the  tenant  to  stay  proceedings,  under 
4  Geo.  3.  c.  28.  is  limited  to  the  time  anterior  to  the  trial.     7  East,  362. 

Alter  judgment  on  re-entry  for  non-payment  of  rent,  and  before  writ  of 
possession  executed,  the  court  will  stay  proceedings,  on  payment  of  rent  and 
coats.    Str.  900. 

On  stayine  proceedings  on  payment  of  arrears  of  rent  and  costs,  the  land- 
h>ffd  shall  only  allow  land-tax  for  the  rent,  and  not  what  was  paid  more  on 
account  of  improvements.    Str.  1191.     Wils.  21 . 

On  staying  proceedings,  on  payment  of  money  due,  the  prothonotary  will 
make  just  allowances.    Barnes,  176. 

Rent  due  to  lessor  of  plaintiff  as  devisee,  more  due  to  him  as  executor, 
proceedings  stayed  on  paying  what  due  to  him  as  devisee.    Barnes,  1 84. 

In  ejectment  on  two  demises  of  different  lands,  judgment  to  recover  ter^ 
mikum  ratitn,  in  the  singular,  is  good.     Str.  835. 

If  there  are  two  counts  in  the  declaration  on  two  demises  of  different  per- 
85ms  of  the  same  premises,  and  judgment  is  entered  for  plaintiff  on  one  count, 
and  for  defendant  on  the  other ;  the  court,  on  error,  will  interpret  the  tene- 
menta  pnedict  as  to  the  second,  to  mean  the  term  in  the  premises,  and  it  will 
be  well.     Str.  908. 

Or,  if  the  judgment  is  that  plaintiff  recover  his  terms  (in  the  plural)  on  two 
demises  of  the  same  premises  for  the  same  term,  both  as  to  commencement 
and  duration  ;  on  error  brought,  the  court,  in  order  to  support  the  judgment, 
will  intend  that  the  two  lessors  were  joint-tenants,  and  maide  separate  leases. 
Str.  1180.     IWDs.  1. 

If  judgment  is  regularly  signed,  but  without  loss  of  trial,  it  maybe  set  aside, 
on  payment  of  costs  and  taking  notice  of  trial.  In  B.  R.  as  in  C.  B.  Str. 
975. 

The  court  cannot  stay  proceedings  after  fipecial  venfict  in  ejectment,  though 
the  lessor  of  plaintiff's  title  is  at  an  end ;  ror  he  may  proceed  for  damages 
and  costs.    Str.  1056. 

Not  every  person  claiming  title  is  landlord  within  1 1  6.  2.  but  one  who  is 
in  some  degree  of  possession  ;  as,  by  receiving  rent,  &c.    Barnes,  193. 

If  landlord  (by  virtue  of  stat.  1 1  G.  2.  c.  19.)  appears  alone,  and  aftipr  ludg- 
ment  for  plaintiff  brings  error,  plaintiff  cannot  have  execution  tiU  error  deier^ 
mined.    Str.  1241. 

If  the  landlord  on  tenants  not  appearing  makes  himself  defendant,  and 
plaintiff  obtains  judsment  against  him,  and  moves  for  leave  to  take  out  exe- 
cution against  casutu  elector,  and  defendant*  who  has  regularly  sued  out  error 
before  thi8»  does  not  shew  it  for  cause  against  the  rule  for  execution,  which  ia 
made  absolute,  and  possession  delivered,  this  shall  not  be  idfterwards  set  aside 
as  irregular,    2  B.  M.  756. 

If 
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If  landlord  it  added  defendant  to  oB«  tenant,  who  afipear*  for  part,  and 
defends  alone  for  other  part  where  tenant  refbaes  to  appear,  plaintiff  shall 
have  Judgment  for  this  last  part  against  casual  ejector,  witn  stay  of  execution, 
Barnes,  179. 

If  some  defendants  confess  lease,  &c.  andthete  is  verdict  against  them,  and 
others  do  not  confess,  and  are  acquitted,  plaintiff -shall  have  judgment  against 
casual  ejector.     Barnes,  1 74. 

If  landlord  made  defendant  does  not  appear  to  confess,  &c.  execution  ^all 
be  against  die  casual  ejector.    Barnes,  182.  185,  186. 

The  court  will  not  give  leave  to  take  out  execution  on  judgment  against 
casual  ejector,  after  verdict  for  plaintiff,  pending  error  brought  by  defendant. 
Barnes,  208. 

For  non-payment  after  issue,  it  may  be  signed  against  defendant,  but  not 
against  casual  ejector.     Barnes,  253. 

If  lessor  of  plaintiff  dies  after  issue  joined,  and  before  the  assizes,  and 
plaintiff  is  nonsuited  because  defendant  does  not  confess  lease,  &c.,  executor 
of  lessor  shall  not  have  costs  taxed  on  the  common  consent-rule.    2  Wils.  7. 

If  in  ejectment  against  two,  one  dies  after  issue,  but  before  trial,  the  death 
muiBt  be  suggested  on  the  plea-roll,  but  need  not  on  the  nm  priut  roll ;  it 
it  must  be  awarded,  that  proceedings  stay  against  the  deceased,  but  no  need 
of  f  nod  quer.  ml  capiat ;  and  judgment  must  be,  not  for  a  moiety,  but  that 
plaintiff  recover  his  terra ;  but  he  must  take  execution  for  no  more  than  he 
has  a  riffht  to  recover.     1  B.  M.  362. 

^  Juo^ent  in  <Hectment  is  a  recovery  of  the  possession  without  prejudice 
to  diis  r^ht ;  and  he  who  enters  under  it  can  only  be  possessed  aocordmg  to 
right ;  and  he  who  recovers  a  naked  possession  only,  without  right,  can  con-* 
vey  no  other  to  his  feo^e.     1  B.  M.  60. 

Possession  under  a  judgment  in  ejectment,  enures  according  to  the  right  of 
the  party  reooverine,  ana  no  more.    Cowp.  689. 

On  a  special  vermct  it  ought  to  appear  that  lessor  of  plaintiff  might  enter 
at  the  time  he  brought  the  dectment.    Ibid. 

A  lease  under  a  power  made  unfairly,  and  in  prejudice  of  those  in  remainder, 
found  in  the  custody  of  the  maker  at  his  death,  ought,  at  the  trial,  to  be  pre- 
sumed to  have  been  surrendered,  to  let  in  the  statute  of  limitations.  Ibid. 
Vide  Poiar. 

One  who  recovers  land,  part  of  a  highway,  must  recover  it  subject  to  the 
easement,  and  the  sheriff  must  deliver  possession  subject  to  it.     1  B.  M.  133. 

The  nominal  plaintiff  and  casual  ejector  are  to  be  considered  atf  the  fictiti- 
ous fohn  of  an  action  really  brought  by  the  lessor  of  the  plaintiff  against  the 
tenant  in  possession,  who  are  substantially  the  only  parties  to  the  suit. 

But  the  pluntiff  in  ejectment  is,  so  fer  as  the  action  of  ejectment  is  con- 
cerned, to  be  considered  the  real  plaintiff,  Uiough  in  fact  merely  nominal. 
The  party,  therefore,  in  whose  name  the  demise  is  laid  cannot  release  the 
action.    4  M.  &  S.  300. 

The  English  notice  at  the  foot  of  the  declaration  was  subscribed  by  the 
nominal  plaintiff,  instead  of  the  casual  ejector,  and  the  rule  for  judgment  was 
discharged.    Barnes,  172.     1  Barnard,  116. 

The  court  refused  to  set  aside  the  proceedings  for  irregularity  upon  a  simi- 
lar objection  being  made.    3  T.  R.  35 1 . 

The  notice  at  the  foot  of  the  declaration  was  not  signed,  and  the  court  set 
aside  the  proceedings  for  irregularity.     1  Barnard,  43. 

In  certain  cases  the  court  will  permit  an  amendment  to  be  made  in  a  no- 
,tice  at  the  bottom  of  the  declaration.     7  T.  R.  469. 

Ejectment  against  several  tenants,  the  name  of  each  was  prefixed  to  the 
notijce  served  on  him ;  only  one  rule  necessary  on  motion  for  judgment  against 
the  casual  ejector.    7  T.  R.  477. 

There  is  no  distinction  between  judgment  on  vefdict,  or  by  defeult. 

An 
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An  action  for  mesne  profits  .is  consequential  to  a  reoofery  in  efeetmefii, 
and  may  be  brought  by  lessor  of  plaintiff  in  his  own  name*  or  that  of  the 
nombal  lessee. 

The  tenant  is  concluded  by  the  judgment,  and  cannot  controvert  the 
title  ;  consequently,  cannot  controvert  plaintiflTs  pooaeaaion,  which  is  part  of 
his  title. 

This  judgment  only  concludes  the  parties  as  to  the  subject-matter  of  it  s 
beyond  the  time  laid,  it  proves  nothing  at  all. 

As  to  the  length  of  time  the  tenant  has  occupied,  or  as  to  the  value,  the 
judgment  proves  nothing ;  therefore  they  must  be  proved,  and  the 
tion  must  be  within  the  time  laid  in  the  demise.    R.  by  all  the  Judgea 
mously.     2  B.  M.  66.5. 

If  one  tenant  in  common  recover  against  another  in  ejectment,  by  definik ; 
trespass  lies  for  the  mesne  profits.     3  Wils.  118. 

It  tenant  in  possession  absconds,  and  plaintiff  (the  landlord)  serves  his 
housekeeper,  ana  fixes  another  copy  of  declaration  on  the  premises,  on  mo- 
tion and  service  of  the  rule  in  like  manner,  judgment  shall  be  entered  against 
casual  ejector.    2  B.  M.  1 1 16.    2  B.  M«  1 181 . 

The  court  will  not  arrest  judgment  of  Hilary,  1  0. 3.,  because  the 
declaration  allies  defendant  entered  against  the  peace  of  the  said  king, 
and  lays  the  demise  in  the  thirty'^third  year  of  the  said  king«    2  Bu  M.  1159. 

If  the  declaration  is  wrong  intitled,  (as,  17  G.  instead  of  16  &  17  G.)  n» 
rule  for  judgment.    Barnes,  186. 

On  nonsuit  for  want  of  confessing  lease,  &c  plaintiff  must  proceed  for  costs 
on  the  common  rule ;  if,  instead  thereof,  he  taKes^.^.,  it  shall  be  set  aside. 
Barnes,  182. 

If  the  lessor  of  the  plaintiff  abandon  the  action  after  the  appearance  of 
the  tenant,  or  landlord,  and  refuse  to  join  in  the  consent  rule,  he  is  held 
not  liable  to  the  defendant's  costs,  upon  the  principle,  that  until  he  has  put 
his  signature  to  the  rule,  he  has  not  consented  to  proceed  againat  the  new 
defendant.    2  Bik.  904. 

The  remedy  for  recovering  the  costs  of  a  nonsuit,  upon  the  merits  in  eject- 
ment, is  by  attachment,  after  service  of  a  copy  of  tiie  consent  rule,  and  alio-* 
cators,  and  refusal  to  pay.     3  Taunt.  485« 

Where  the  lessor  of  the  plaintiff  dies  after  nonsuit  in  ejectment,  the 
court  will  not  grant  a  dutringoi  upon  his  goods,  for  a  contempt  in  the 
executor  in  not  obeying  the  order  upon  the  consent  rule  to  pay  oosts# 
2  Smith,  407. 

There  is  no  judgment  for  costs,  where  the  judgment  is  against  the  casoai 
ejector ;  but  action  for  mesne  profits  lies,  in  which  the  expences  may  be.  reeo** 
vered.    Lofit.  451. 

On  judgment  against  the  casual  ejector,  mesne  profita  should  be  recovered 
from  the  delivery  of  declaration  to  tenant  in  possession,  or  from  actual  de- 
mand ;  on  judgment  against  tenant  in  possession,  (or  landlord),  from  ou^er 
admitted  by  common  consent^rule.    Barnes,  87. 

Actions  for  mesne  profits  should  not  be  fieivoured,  as  they  tend  to  create 
double  expence,  and  plaintiff  should  be  ready  at  trial  of  ejectment  to  pieve 
his  damages.    Ibid. 

In  action  for  mesne  profits,  if  the  tenant  has  been  served,  bat  has  not  cdk 
tered  into  the  comtnon  rule,  the  tide  needs  not  be  proved,  but  possession 
must  be  proved  in  both  ;  if  he  has  entered  into  common  rule,  if  action  is  by 
lessor,  his  possession  must  be  proved ;  if  by  lessee,  it  need  not.  Barnes, 
456.  472,  473. 

Action  for  mesne  profits  may  be  brought  in  name  of  nominal  plainti£^ 
after  judgment  by  derault  against  casual  ejector ;  costs  of  ejectment  mserted 
in  declaration  as  consequential  damages  ;  on  trial,  it  is  sufficient  to  give  in 
evidence,  the  judgment,  writ  of  possession,  and  return  of  execution,  defen- 
dant's 
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dftnt's  occupation  of  premiaes,  their  value,  and  costs  of  ejectment.    -iQarnes, 
472, 473. 

If  a  rule  to  defend  for  two-thirds,  and  judgment  for  the  rest,  there 
should  be  an  indorsement  of  what  part  to  take  possession.    Barnes,  191 . 

If  judge  who  tried  cause  reports  that  general  verdict  was  good  for  part, 
bad  for  part ;  rule  that  plaintiff  shall  take  possession  of  that  part  only  which 
judge  reported  good.    Barnes,  468. 

If  the  sheriil^  on  ejectment  for  five-eighths  of  a  cottage,  give  possession 
of  the  whole,  the  tenant  shall  be  restored  to  his  possession  of  three-eighths. 
3Wil8.49. 

If  judgment  is  regularly  obtained  aeainst  casual  ejector,  the  tenant  having 
neglected  to  give  notice  to  his  landlord,  (an  infant),  the  court  will  set  aside 
Judgment  and  writ  of  possession,  order  tenant  to  p^y  costs,  and  landlord  to 
be  made  defendant  under  terms.     4  B.  M.  1996. 

Judgment  signed  o^inst  casual  ejector  for  mistake  in  body  of  plea  of  name 
of  lessor  of  plaintiff,  instead  of  nominal  plaintiff,  shall  be  set  aside  with  costs. 
Barnes,  191. 

If  declaration  is  delivered  without  prothonotary's  name  on  it,  yet  on  mo- 
tion the  court  will  make  rule  for  judgment,  unless  appearance  in  the  usual 
time,  notice  of  prothonotary's  name  being  given.    Barnes,  192,  193. 

Proceedings  shall  be*  staid,  if  the  premises  are  lands  in  ancient  demesne.  , 
Banies,  1 94. 

(3  A  1.)  Proceeding  in  a  torit  of  entrp. 

» 

A  writ  of  entry  is  of  divers  natures.  Vide  Action,  (D  2.) — Vide 
damfuit  infra ^tatem,  (A.) 

The  process  is  snmmons  and  grand  cape^  and  after  appearance  a 
petit  cape. 

And  therein  shall  be  a  view,  imparlance,  voucher,  aid  prier^  and 
resceit.   • 

A  writ  of  entry  sur  disseisin  lies  only  against  the  tenant  of  the  free- 
hold* Vide  Com.  Att.  132.  or  157.  edit.  1695.  West.  Symb.  2  Fl 
76.  b. 

And  if  it  is  upon  a  disseisin  by  the  tenant  himself  to  the  demandant 
or  his  ancestors,  it  is  in  the  nature  of  an  assise,  and  is  called  a  writ  of 
entnr  in  the  quilms.     (Vide  F-  N.  B.  191.  C.) 

If  upon  a  disseisin  by  any,  by  whom  the  tenant  claims,  it  shall  be'a 
writ  of  entry  in  the  per.     (Vide  P.  N.  B.  191.  D.) 

If  upon  a  disseisin  by  B.  to  whom  A.  owes  title,  by  whom  the  te- 
nant claims,  it  shall  be  in  the  per  4*  cui.     Ibid. 

If  upon  a  disseisin  beyond  these  degrees^  it  shall  be  a  writ  of  entry 
in  the  post.    (Vide  F.  N.  B.  191.  D.  192.  F.) 

A  writ  of  entry  stir  disseisin  in  le  post  lies  at  the  common  law. 

So,  upon  intrusion ;  but  it  did  not  lie  upon  alienation  in  the  post 
till  the  St  Marl.  52  H.  3.  30. 

(3  A  2.)   To  have  a  common  recovery.  —  The  manner  of 

passing  it. 

When  it  shall  bar  an  entail,  vide  Estates,  (B  27,  &c,) 
Upon  a  writ  of  entry  sur  disseisin  in  le  postj  the  common  recoveicy 
for  assurance  of  lands  is  usually  suffered. 

Vol,  VI.  F  f  And 
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And  for  passbg  such  recoTery,  an  attorney  of  C.  B.  most  make  a 
note  of  the  vracipef  by  which  the  cursitor  may  draw  the  writ  of 
entry,  and  which  mentions  the  demandant,  tenant,  and  the  particolan 
of  the  land.    (Comp.  Att.  183.  or  155.  edit  1695.) 

This  note  shall  be  entered  upon  the  remembrance  of  the  prothono- 
tary,  with  the  iesie  and  return  of  the  writ  of  entry,  and  the  names  of 
the  vouchees,  and  of  the  sheriff  who  makes  the  return.  (Com.  AtL 
182.  or  155.) 

If  the  tenant  and  vouchee  appear  in  person  at  the  bar,  the  reco- 
very may  be  sufiered  at  the  bar  before  the  writ  of  oitry  is  sealed. 
(Vide  0>m.  Att  182.  or  157.) 

If  the  tenant  or  vouchee  do  not  appear  in  person,  there  most  be  a 
warrant  for  an  attorney  to  appear  for  them.  (Vide  Com.  Att.  155. 
or  158.) 

And  the  party  must  appear  before  him  who  takes  the  warrant  of 
attorney,  and  acknowledge  Ae  warrant,  upon  which  the  judge  or 
commissioners  subscribe  their  names  and  the  day  of  the  caption. 
Ibid. 

Any  judge  or  baron,  and  any  serjeant  in  his  circuit,  may  take  a 
warrant  of  attorney  without  a  dedimus  paiesfatem.    Ibid. 

Jf  any  other  takes  it,  he  must  have  a  dedimus  potesiatem.  West. 
Symb.  2  Pt  76.  b. 

After  the  warrant  of  attorney  acknowledged,  a  writ  of  entry  shall 
be  sued.    (Vide  Com.  Att  188.  or  188.) 

And  a  fine  ibr  alienation  shall  be  paid  upon  it,  as  upon  a  fine. 
(Vide  West  Symb.  2  Pt.  76.  b.) 

Then  it  shall  be  sealed,  and  delivered  to  the  prothonotary,  who 
enters  it  and  indorses  the  return,  and  makes  a  copy  of  the  count, 
and  re-delivers  them  to  the  attorney.  (Vide  Com.  Att.  128,  124.  or 
158,  159.) 

If  the  recovery  is  with  single  voucher,  or  with  double,  and  the 
vouchee  appears  in  person,  when  the  tenant  has  made  his  warrant 
of  attorney,  and  the  writ  of  entry  is  sealed,  entered,  and  retumedy 
the  recovery  may  pass  at  the  bar  the  same  term.  (Vide  Com.  Att 
124.  or  159.) 

But^  if  the  vouchee  does  not  appear  in  person  but  by  attorneys 
there  must  be  a  summons  ad  Wirraniissandu/n  for  him,  as  weU  as  a 
warrant  of  attomqr.  (Vide  Com.  Att.  128,  124.  or  158,  159.) 
[Vide  post,  (8  A  6.)] 

By  Uie  St  15  Car.  2.  the  return  of  the  summons  shall  be  at  the 
fifth  return  after  the  tesie  inclusive. 

But  by  24  G.  2.  c.48.  s.  8.  the  writ  of  summons  shall  be  made  return- 
able the  fourth  return  inclusive. 

And  the  usual  course  is  to  iesie  it  the  fourth  day  inclusive  firom  the 
return  of  the  writ  of  entry.    2B].  1201. 

And  the  vouchee  cannot  appear  before  the  return  of  the  writ.  1  Wils.35. 
Vide  post,  (3  A  6.) 

And  at  the  return  of  the  summons  the  recovery  may  pass. 
So,  a  common  recovery  may  be  suffered  upon  a  writ  of  right  upon 
a  prmi^tjn  capUe.    (Vide  West.  Symb.  2  Pt.  79.) 

But  the  demandant  need  not  appear  in  person,  or  by  attorney. 
(Vide  Com.  Att  128.  or  158.)     . 

After 
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After  the  recovery  is  passed,  the  writ  of  entry  shall  be  filed 
with  the  custos  brevium.  (Vide  C!oin.  Att.  157.  West.  Symb.  2  Pt^ 
77.  b.) 

And  by  the  st.  23  El.  3.  it  niay  be  inrolled  in  the  office  of  inrol- 
ments ;  and  if  it  is  afterwards  lost,  the  inrolment  shall  be  of  the  same 
effect  as  if  the  writ  was  extant.     Lit  299. 

So,  if  a  writ  of  entry  is  lost  out  of  the  office,  when  it  appears  to  be 
once  filed,  upon  a  petition  to  the  chancellor  it  may  be  supplied  by  a 
new  writ  nunc  pro  tunc.     Ibid. 

Bat,  if  it  does  not  afqiear  that  it  was  ever  filed,  it  shall  not  be 
supplied.    Ibid. 

(S  A  S.)  Against  whom  a  writ  of  entry  lies. 

A  writ  of  entry  for  a  common  recovery  ought  to  be  against  him 
who  has  the  freehold  of  the  estate :  (By  st  14  6.  2.  20.  the  recovery 
^hall  be  good,  without  the  surrender  of  fi-eehold  leases  at  reserved 
rents) ;  and  therefore,  if  it  is  against  him  in  remainder  after  an  estate 
fer  life,  it  is  error.     R.  2  Leo.  57*  . 

And  by  the  same  statute,  it  is  sufficient  if  the  deed  or  fine  to  make 
a  tenant  to  the  pracipe  be  levied  or  executed  before  the  end  of  the 
term,  great  sessions,  session  or  assises,  in  which  the  recovery  is 
sufiered. 

How  a  good  tenant  to  the  pracipe  shall  be  made,  vide  Recovery 
(B3.) 

But  it  is  sufficient  that  the  tenant  has  the  freehold  before  the  re* 
turn  of  the  writ  of  entry,  though  he  had  not  at  the  teste.  (Vide  G)m. 
Att  157. 

Or,  at  any  time  before  judgment^  though  it  is  after  the  return  of 
the  writ  and  voucher.     Sho.  347* 

So,  a  common  recovery  by  a  tenant  in  fee  is  a  bar  to  him  and  his 
heirs,  though  it  is  not  against  the  tenant  of  the  freehold.  D. 
Ray.  323. 

So,  a  recovery  by  husband  and  wife  of  the  wife's  land  bars  them 
and  Uieir  heirs.     Pr.  Reg.  490.     Cro.  Car.  389. 

So,  a  recoveiy  by  cestuique  trust  in  tail  bars  the  estate*tail  in 
equity,  though  there  be  not  a  legal  tenant  of  the  freehold.  Vide 
Chancery,  (4  S  4.) 

(3  A  4.)  Of  what  things. 

A  writ  of  entry  lies  of  all  things  demandable  in  a  prmcipe.  Vide 
West.  Symb.  2  Pt.  77.  a. 

Of  an  adowson  in  gross,  and  one  acre  of  land,  sur  disseiiin  in  le  post. 
SWils.  116. 

But  it  does  not  lie  of  a  garden,  crofl,  or  cottage.     1  Rol.  2. 

Nor,  de  superiori  camera.    (Vide  Vilest.  Symb.  2  Pt.  77.  b.) 

Nor,  de  stagno^  JbssatOf  piscarid.     (Ibid.) 

Nor,  de  commmna  pastur*    (Ibid.) 

Nor,  of  sepricts;  as,  homage,  feal^,  &c.     (Ibid.) 

Nor^  of  estovers^  minefd^jbdifUt^  mercatu.     (Ibid.) 

F  f  2  ^<?^j 
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NeCf  de  selione,  bovaid,  or  virgatd  iemef  for  they  are  unoertain. 
(Ibid.) 

Nor,  ought  to  name  the  same  thing  twice;  for  it  wili  be  bis  petit. 
(Ibid.)   * 

aoTp  d^  ienemento.     Semb.  Mo.  691. 

The  writ  must  describe  the  lands  demanded  in  a  vill,  parish,  or 
hamlet     Hut.  105. 

Or^  ill  a  place  known  out  of  the  vill,  parish^  or  hamlet  Ibid. 
2  Mod.  49. 

As,  within  the  liberty  of  S.>  for  this  is  in  the  nature  of  a  pkce 
known,  and  it  will  be  good  for  lands  in  a  vill  within  the  same  libertr. 
R.  2  Mod.  48. 

But  if  it  mentions  a  vill,  and  a  hamlet  within  the  same  Till,  it  rs 
bad.    (Vide  West.  Symb.  2  Pt  77.  b.) 

Ofj  a  place  known  within  a  vill  or  hamlet     Hut.  105. 

S09  if  it  is  agreed  to  have  a  recover}'  of  Southwick  marsh  in  Caml)ev 
inland  in  the  pariah  of  N.,  and  the  recovery  is  of  lands  in  A.  6.  and 
Cambey,  omitting  N.,  the  land  in  N.  does  not  pass;  for  Cambejr 
though  it  is  a  place  known,  is  within  several  parishes.    Ibid. 

Yet,  if  a  recovery  be  of  a  manor,  tliis  extends  to  a  manor  in  repu- 
tatipn.  ,  Cont  Noy,  7. 

And  to  land  reputed  of  the  manor ;  i(  by  the  indenture  to  lead 
the  mesp  it  was  intended  to  be  conveyed.  R.  1  Vent  51,  52.  1  Sid. 
190. 

So,  if  the  recovei^  is  of  land  in  A.  and  there  is  a  parish  and  a  vill 
in  it  called  A.,  and  by  the  indenture  it  appears  tliat  the  recovery  was 
intended  of  the  land  in  the  parish  of  A.  it  shall  be  good  for  lands  in 
the  parish.     R.  Mod.  250.     2  Mod.  233.     2  Vent.  31. 

There  is  not  so  much  certainty  of  description  required  in  a  recovery  as  in 
an  adverse  action.    Cowp.  349. 

(S  A  5.)  Count. 

When  a  common  recovery  is  suffered,  the  demandant  counts^  and 
the  defendant  makes  defence  as  in  an  adverse  action. 

(5  A  6.)  Voucher. 

If  the  recovery  is  upon  double  voucher,  the  tenant  vouches  ibe 
tenant  in  tail,  or  him  who  is  intended  to  be  barred  by  the  reooveir, 
and  prays  that  he  may  be  summoned. 

When  the  vouchee  appears,  the  demandant  shall  count  againsthiflii 
and  he  vouches  the  common  vouchee.  ^    '  ' 

And  in  a  writ  of  entry  sttr  disseisin  in  lepostf  any  one  maybe 
vouched,  and  he  need  not  be  within  the  degree. 

The  vouchee  must  appear  either  by  attorney,  or  in  person.  I  Leo- 
86. 

And  regnlarly,  when  he  appears  by  attorney,  be  must  acknowledge 
his  warrant,  and  the  day  of  the  caption  shall  be  iretiirned.  Vide 
ante,  (3  A  2.) 

And  the  warrant  of  attorney  and  dedimuspotestatem  (if  it  is  acknow- 
ledged upon  a  dedimus  potestatem)  ought  regularly  to  be  dated  sto 
the  summons  ad  warrautizand. 

S  •  Yei, 
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Yet,  if  they  are  tested  before  the  summonsj  it  will  be  good*  R. 
1  Lev.  130.     1  Sid- 2 13.     Ray.  70. 

Or,  the  warrant  of  attorney  is  tested  after  appearance ;  for  it  shaU 
be  intended  that  he  appeared  without  process,  as  he  may.  R.  I'Sid. 
213.     Ray.  70.  96. 

It  is  no  objection  to  passing  a  common  recovery,  that  the  order .  of  t}ie 
names  of  the  vouchees  in  the  pracipe  at  bar,  and  the  dedimus,  varies.  1  Bo»- 
&  Pull.  Rep,  31. 

Nor,  that  the  warrants  of  attorney  of  the  several  vouchees  are  on  separate 
pieces  of  parchment.     Ibid. 

Tlte  common  vouchee  cannot  appear  by  attorney  before  the  day  of  the  re- 
tom-of  the  writ  of  summons.    Wilies,  .5G3.     Barnes,  17.  S.  C. 

If  the  vouchee  die  before  the  return  of  the  writ  of  summons,  the  recovery 
is  erroneous.    Barnes,  17.  S.  C. 

But  now  the  teste  of  the  writ  of  summons  must  precede  the  actual  acknow- 
ledgment of  the  warrant  of  attorney  by  the  vouchee.     2  Bl.  1201 . 

And  by  rule  of  C.  B.  Hil.  14  G.  3.  an  afi&davit  must  be  made  of  *th^  true 
time  of  the  caption  of  the  warrant.     Ibid.  1 202. 

If  the  vouchee  reside  in  a  foreign  coulitry  at  such  a  distiDce  chat  the  wur- 
rant  of  attorney  cannot  be  returned  before  the  return  of  the  wril  of  sumiaoni, 
the  tenant's  appearance  maybe  entered  .in  the  term  in  which  the  }^nt  of  sum- 
mons b  returnable,  and  then  they  may  impart .  from  term  to  term,  till  the 
warrant  of  attorney  arrive,  when  the  recover)'  may  be  arraigned  ;  and  then  if 
the  vouchee  was  uive  at  the  time  of  the  arraignment,  the  recovery  wil)  be 
valid,  otherwise  not.     2  Bl.  1224. 

And,  if  there  be  a  writ  of  summons,  he  may  afterwards  appear  by 
attorney,  or  in  pesson.    R.  1  Leo.  86. 

But  if  there  is  not  a  writ  of  summons^  he  cannot  appear  by  attor- 
ney.    Ibid. 

Yet,  if  the  appearance  by  attorney  is  entered  by  the  court  without 
summons,  it  is  well.    R.  1  iLeo.  291. 

So,  if  the  vouchee  makes  a  warrant  of  attorney,  and  dies  in  the 
morning  of  the  first  day  of  the  term,  and  the  recovery  passes  the  same 
day,  it  will  be  good.     R.  1  Co.  93.  106.  b.     Mo.  136. 

But  if  the  vouchee,  after  the  warrant  of  attorney  made,  dies  before 
'  the  term,  it  will  be  error.     D.  2  Vent.  90. 

And  in  such  case  the  court  will  stay  the  passing  of  the  recovery.  R. 

Ibid. 

If  the  writ  of  summons  is  returnable  at  a  return  within  the  term,  the  essoign- 
day  of  which  is  a  Sunday,  and  on  that  Sunday  the  vouchee  dies,  the  recovery 
is  bad ;  for  the  judgment  cannot  relate  to  any  day  prior  to  the  return,  and 
judgment  cannot  be  given  on  a  Sunday.  3B.  M.  1595.  Affirmed  (on  the 
opinion  of  all  the  Judges)  in  the  house  of  lords,  2  May  1766.. 

If  the  vouchee  dies  six  days  before  the  return  of  the  \vrit  of  summons,  it 
IS  error,  and  the  judgment  cannot  be  made  good  by  relation  to  the  first  day  of 
term  ;  and  though  it  appears  on  the  face  of  the  record  that  the  vouchee  ap- 
peared by  attorney  at  the  return  of  the  writ  of  summons,  yet  plaintiff  is  not 
estopped  to  assign  it  for  error,  for  it  is  collateral  matter,  and  not  contrary  to 
the  reoonL    Wils.  35.  42. 

The  death  of  the  vouchee  before  judgment  is  error,  and  may  be  assigned 
as  such.     1  B.  M.  410. 


F  f  3  (3  A  7.)  Judg. 
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(3  A  70  Judgment  and  execution. 

After  an  imparianoe  allowed  and  de&alt  of  the  common  Toucbee, 
there  shall  be  judgment  against  the  tenant,  and  that  he  recover  in 
value  against  the  vouchee,  and  he  against  the  common  vouchee. 
(Vide  West.  Symb.  2  Pt  tit.  Recoveries.) 

After  judgment  an  habere  facias  seisinam  shall  be  awarded. 

And  a  recovery  found  by  special  verdict,  without  any  writ  of  sei«n  awarded, 
is  bad,  and  is  no  bar.     1  Wils.  55. 

Which  shall  be  tested  upon  the  day  of  the  return  of  the  writ  of 
summons,  or  (if  there  was  no  summons)  of  the  writ  of  entry.  (WesL 
Symb.  2  Pt  77.  b.) 

And  it  shall  be  returnable  indUalef  or  at  a  day  certain.  (Com. 
Att.  157.) 

Upon  which  the  sheriff  returns^  that  he  delivered  seisin.  (West 
Symb.  2  Pt.  77.  b.) 

Tiie  writs  of  summons  and  of  seisin,  as  well  as  the  writ  of  entry, 
dudl  be  filed  with  the  custos  brevium.     (West  Symb.  2  Pt.  77.  b.) 

if  tenant  in  tail  suffers  a  recovery,  the  recoverors  are  not  in  posses- 
sion till  execution  sued  by  a  writ  of  seisin. 

Though  he  had  made  a  lease  for  years,  and  the  recovery  was  of  the 
reversion.     R.  1  Co.  94.  a.  106.  a. 

But  execution  may  be  sued  out,  though  the  tenant  in  tail  dies  be- 
fore the  recovery  executed.  Co«  lit  361.  b.  B.  1  Co*  94.  a.  106.  a. 
Mo.  137. 

And  if  execution  is  sued  and  returned  upoti  record,  it  is  well,  though 
seisin  was  not  actually.given,  nor  the  recoveror  entered.  Dub.  2  Jjso. 
48. 

By  the  st  23  £1. 3.  the  writs  of  entry  and  summons,  and  warrants 
of  attorney,  may  be  inroUed,  &c. 

And  no  recovery  shall  be  reversable  for  false  Latin,  rasure^  inter- 
lining, misenterinc  the  warrant  of  attorney,  misreturning  or  not  re- 
turning of  the  shen£^  or  other  want  of  form. 

Hpw  error  shall  be  sued  to  reverse  a  common  recovery,  vide  Th. 
Br.  99,  100,  &c. 

(3  A  8.)  How  a  recovery  shall  be  pleaded. 

A  common  recovery  is  a  record,  and  must  be  pleaded  entire.  Hob. 
24. 

So,  if  a  common  recovery  is  pleaded,  it  must  be  shewn  to  be  a  good 
recovery.     Vide  how  pleaded,  Lut  833.  1550. 963. 

He  must  plead  that  the  recovery  was  executed,  for  till  execution  be 
was  seised  in  tail  as  before.  R.  Jon.  10.  Lut  1550.  R.  cont  but 
Lev.  makes  a  qusere,  2  Lev.  31. 

And  therefore,  if  he  says  that  a  recovery  was  had  de  UnemenUspne- 
dict.y  it  is  bad ;  for  he  ought  to  shew  that  it  was  by  such  names,  of 
which  apracipe  lies.     R.  Mo.  691. 

So,  if  he  pleadsthat  A.  being  seised  in  tail,  apnecipe  was  brought 
against  B.  adtunc  tenen.  liberi  tenementi,  without  shewing  bow  he  had 
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tbe  freehold^  it  is  bad.  R.  1  Mod.  218.  2  Mod.  70.  Semb.  com. 
Lut.  1549. 

Or,  that  A.  being  seised  for  life^  remainder  to  B.  in  tail,  a  recovery 
was  had  against  B.  Umc  tenen.  liberi  tenementi,  &c.    3  Co.  59.  a. 

So,  if  he  says  that  ceshdjue  use  entered  super  recuperationem  pne- 
diciam,  and  was  seised  in  fe^  it  is  bad ;  for  he  ought  to  shew  entry  or 
execution  by  force  of  the  recovery,  and  seisin  by  force  of  the  st.  27 
H.  8.  10.    R.  Jon.  10. 

If  a  special  verdict  finds  a  common  recovery,  but  does  not  find 
writ  of  seisin  or  execution,  no  advantage  can  be  taken  of  the  reco- 
very;  nor  shall  a  venire  Jacias  de  novo  go,  though  there  was  in  fact  a 
writ  of  seisin  and  a  return,  as  appears  by  a  veraict  in  another  cause* 
Str.  185.  affirmed  on  error  in  parliament  by  the  unanimous  opinion 
of  Hardwicke  C.  and  all  the  judges.    Wils.  48. 

(3  B)  l^roceeding  in  error. 

(3  B  1.)  In  what  court  it  shall  be  brought— *  When  in  the 

same  court. 

Error  shall  be  brought  in  the  same  court  where  the  judgment  was^ 
or  in  another  court. 

Error  may  be  in  the  same  court  where  the  judgment  was  given, 
when  the  error  is  not  assumed  for  any  fault  in  the  court,  but  for  some 
defect  in  the  execution  of  process.  1  RoL  746. 1. 6.  Yel.  157.  F. 
N.B.21.I. 

So,  for  defiiult  of  tbe  sheriff  or  other  officer  upon  an  irregular 
process :  as,  if  the  defendant  is  outlawed  upon  an  exigent  awarded  he^ 
toreapluries  capias^  or  upon  a  capias  ad  satisfadendumyVihexe  n6 
etg^ias  lies  in  process.  7  n.  6.  28.  b.  R.  Dy.  196*  a.  1  Rol.  746. 
1.  15.  &c. 

So,  for  misprision  of  the  derk :  as^  for  fidse  Latin,  &c.  1  Rol.  746. 
1.  9.    F.  N.  B.  21. 1. 

So,  for  defiiult  in  execution.    R.  1  Rol.  746. 1.  11. 

So»  for  error  in  fact :  as,  that  the  defendant  appeared  by  attorney, 
being  an  infant ;  that  the  plaintiff  was  a  Jeme-caoertf  or  died  beS^re 
issue,  &o.     R.  1  Rol.  747.  L  5.  20. 

And  for  error  in  fact,  it  must  be  in  the  same  xourt.  )  Sid.  208. 
except  where  it  was  in  the  Exdiequer.  R.  3  Lev.  38.  Vide  pott, 
(3  B  4.) 

Error  coram  vobis  lies  not  on  a  judgment  after  affinnance  in  Exchequers- 
chamber.    Str.  690. 

So,  in  criminal  cases  upon  indictment,  error  mav  be  in  B.  R.  upon 
a  judgment  in  the  same  court,  as  well  for  error  in  law  as  for  error  in 
fact.    R.  1  Lev.  149.     [8  Sajk.  147.] 

But  semb.  that  it  was  only  for  error  in  fact.     1  Sid.  208. 

But  error  in  the  same  court,  which  coram  vobis  residei,  does  not  lie 
•for  de&ult  of  the  court  itself:  as^  if  error  be  assigned  for  matter  in 
law.     1  Rol.  746. 1.4.     R.  Mo.  186, 

Or,  for  de&ult  in  adjudieatione  executionis.    R.  1  Rol.  746.  L  55. 

Or,  for  default  of  a  continuance.    R.  Dy.  19Q.  a. 

Ff  4  If 
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If  writ  of  error  be  quashed  for  any  fault  but  variance^  error  corctic  tjobis  lies. 
Str.  606.    Ld.  Raym.  1403. 

(8  B  2.)  When  in  C.  B. 

Error  lies  in  C.  B.  of  a  judgment  berore  justices  of  assise,  1  RoL 
745. 1.  S9.     But  it  was  R.  cont.  Dy.  250.     1  Leo.  55.     S  Leo.  159. 

So,  of  a  judgment  in  London,  or  other  inferior  court.  F.  N.  B. 
20.  D. 

So^  a  writ  of  false  judgment  lies  in  C.  B.  as  well  as  in  B.  R. 
2  Inst.  138. 

(3  B  5.)  In  B.  R. 

Error  lies  in  B.  R.  of  a  judgment  in  C.  B.  1  Rol.  744.  L  #S. 
4  Inst.  22. 

Or,  of  a  judgment  upon  the  plea-roll  in  Chancery.  Dy.  315.  1  Rol. 
744*.  1.  55.     4  lust.  80.     PI.  Com.  393.  a. 

Or,  in  a  county  palatine.  Dy.  321.  Dav.  62.  1  RoL  745. 1.  10. 
21  H.  7.  33.  b. 

Or,  in  the  cinque  ports.     Dub.  1  Sid.  166.     Vide  cont.  infra. 

So,  of  a  judgment  in  Ireland.  1  Rol.  745. 1*  22.  Dav.  62.  7  Co. 
l8.  a.     Vau.  290.  298.     F.  N.  B.  24.  C.     3  Mod.  170. 

But  since  the  st.  2*2  G.  3.  c.  53.  a  writ  of  error  lies  from  the  B.  R.  in  Ire- 
land to  the  house  of  lords  there,  and  not  to  B.  R.  here. 

Or,  in  any  of  the  king's  dominions :  as,  Calais^  &c.  Vau.  290. 
402.     Cont.  Kel.  202.  b.     Ace.  4  Inst.  282.     Cont.  21  H.  7. 33.  b. 

So,  in  Wales.  Cont.  1  Rol.  745.  I..  27. 30.  21  H.  7. 33.  b.  By 
the  St.  28  H.  8.  3. — (This  statute  is  mentioned  in  Cay  as  expired,  and 
qu.  if  it  should  not  be  27  H.  8.  26.) 

In  a  real  action,  though  error  in  a  personal  action  is  before  the  president 
and  council  of  the  marshes.    Mo.  248. 

So,  in  an  ejectment  in  Wales :  though  it  is  a  mixt  action.  R. 
Mo.  248. 

So,  error  lies  in  B.  R.  upon  a  judgment  against  a  peer  attainted 
before  the  lord  high  steward.     Per  Twisd.     1  Sid.  208.    1  Lev.  149. 

And  upon  a  judgment  at  the  sessions  of  Old  Bailey  by  commission. 
2  Ubo.  107. 

So,  upon  a  judgment  in  London  before  the  mayor,  upon  an  infbr« 
mation.     2  Cro.  558.     Vide  infra. 

But  error  does  not  lie  in  B.  R.  of  a  judgment  in  the  Exchequer. 
4  Inst  71.  106. 

Or,  of  a  judgment  before  justices  in  eyre.     1  Rol.  745.  L  35. 

Or,  of  a  judgment  in  London.     2  Leo.  107.     Vide  supra. 

Or,  a  judgment  in  the  cinque  ports*  1  Rol.  745. 1.5-  R.  Dy.  376. 
Dub.   1  Sid.  166.     Vide  supra. 

Or^  a  judgment  in  the  stannaries.     1  Rol.  745.  I.  20. 

Nor,  upon  a  judgment  in  a  summary  way  before  the  censors  of  the 
college  of  physicians^     R.  1  Sal.  144. 

Nor,  upon  a  judgment  in  B.  R.  upon  a  case  stated  sent  to  them  b> 
chancery.     Mod.  Ca.  in  Eq.  5. 


(3  B  4.)  In 
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(3  B  4.)  In  the  Exchequer. 

By  the  St.  27  EI.  8.  on  judgment  in  B.  R»  in  debt^  detinue,  cove- 
njint,  account,  action  upon  the  case,  trespass^  or  ejectment,  the  party 
grieved  may  remove  the  record  into  the  Exchequer,  before  the  Justices 
of  C.  B.  and  barons  of  the  Exchequer^  who,  or  six  of  them  at  least, 
may  affirm  or  reverse  the  judgment^  but  not  for  want  of  jurisdiction 
in  B.  R.,  or  want  of  form,  &c.  Lev.  Ent  82.  Vide  Courts,  (I)  6.) 
And  this  extends  to  debt  upon  the  st.  2  Ed.  6.  IS.  for  not  setting 
out  his  tithes.     Cro.  Car.  142.     1  Sid*  240.  ^ 

And  debt  upon  the  st.  of  usury.  Dub.  1  Sid*  240.  I),  cont.  6 
Mod.  230. 

Though  the  action  be  by  the  king  and  party.  D.  Cro.  Car.  142. 
R.  Ray.  275.     Cont.  1  Vent.  49.     Ace.  Dou^.  358.  n« 

And  error  lies  in  the  Exchequer  for  error  m  fact,  as  well  as  for 
error  in  law.  R.  Cro.  EL  731.  R*  2  Cro.  5.  R.  Hob.  fi.  Per 
three  J.  Berkley  cont.  Cro.  Car.  514.     Vide  infra. 

And  it  shall  be  tried  by  nisi  prius  out  of  the  Exchiequer.  Cro.  Car. 
514. 

So,  for  error  in  proceedings  in  B.  R.     5  Co.  28.  a. 
But  error  does  not  lie  by  this  statute  in  the  Exchequer,  when  the 
suit  is  commenced  in  B.  R.  by  original.     D.  1  Sand.  346.     I  Sid. 
424. 
Nor,  upon  a  jud^ent  in  B.  R.  in  a  writ  of  error.     2  Bui.  162. 
Nor,  where  the  xing  is  a  party :  as,  in  an  action  by  qui  tam%  8cc. 
Lev,  82.     [Cont.  Doug.  353.  n.     (Vide  supra.}] 

r^or,  in  an  action  not  mentioned  in  the  statute,  for  it  shall  not  be 
extended  by  equity :  as^  in  rescous,  though  it  is  of  the  nature  of  tre^*^ 
pass.     R.  2  Cro.  171. 

Nor,  in  replevin.     Cro.  Car.  142.    2  Rol.  140. 
In  scandalum  magnaium  g  for  it  is  not  a  mere  action  upon  the  case^ 
but  founded  Upon  Uie  st.  2  R.  2.     R.  Crcu  Car.  142.     R.  1  Sid.  143. 
Jon.  194, 195.     1  Vent  49.     R.Ley«82.    Jon.  423.     [Doug.  351.} 

Error  does  not  lie  in  the  Exchequer  upon  an  award  of  execution  in  a  ncire 
facias  only,  but  the  writ  must  also  include  the  judgment  in  the  former  Hction ; 
for  a  judgment  not  founded  on  the  merits  of  the  cause  is  not  within  stat.  27 
Eliz.  c.  8.   ,And.  287. 

Nor«  in  a  scire  facias  against  bail.  R.  cont.  Cro.  El.  730.  R.  at. 
2  Cro.  171.  Yel.  157.  Hob.  72.  2  Cro.  884.  R.  ace.  Cro.  Car. 
300. 

Or,  a  scire  facias  against  an  executor  or  administrator  upon  a  judg- 
ment in  debt.  Adm.  cont.  %  Cro.  186.  Dub.  Cro.  Car.  286.  Semb. 
ace.  per  three  J.  Cro.  cont.  Cro.  Car.  464.  Cont.  per  Hale,  Mod.  79. 
and  per  Holt,  1  Sal:  263. 

Nor,  in  a  scire  facias  upon  a  judgment  in  debt  or  other  action 
named  in  tbe  st.  27  Ei.  after  an  a£Srmance  of  the  first  judgment  in 
the  Exchequer.     R.  S  Mod.  230.     I  Sal.  263. 

So,  error  does  not  lie  in  the  Exchequer  ibr  error  in  fact,  except 
suck  by  which  the  writ  abates.  R.  Hob.  5.  R.  2  Lev.  38.  Viae 
supra. 

So>  if  a  writ  of  error  in  the  Exchequer  is  discontinued,  after  the 

record 


442  PLEAI>£B. 

record  removed,  error  does  not  lie,  which  coram  vobiif  &c«  but  there 
must  be  a  new  writ  of  error.  R.  Jon*  14.  Semb*  cont  2  Oro.  1S5. 
R.  ace.  2  Cro.  S8i.  62Q. 

A  writ  of  error  from  B.  R.  into  the  Bxchequer-chambeir  cannot  be  quashed 
in  B.  R.    Doug.  350. 

Nor,  in  the  Chancery.    Ibid.  n. 

(3  B  5.)  In  the  Exchequer-chamber. 

Bv  the  St.  31  Ed.  8. 12.  on  comphuqt  of  error  in  the  Excheqoer, 
the  lord  chancellor  and  lord  treasurer  shall  cause  the  reoord  to  come 
before  them,  and  taking  the  justices  and  other  sages  as  to  them  seemeth, 
and  calling  the  barons  to  hear  their  informations,  and  the  causes  of 
their  judgments,  shall  examine  the  business,  and  if  they  find  any 
error,  amend  the  rolls,  and  send  them  to  the  Exchequer,  ^c.  for  exe- 
cution. 

Before,  error  in  the  Exchequer  was  examined  in  parliament^  or 
before  special  commissioners.    4  Inst  105«    Vide  Parliament,  (L  6.) 

The  chancdlor  and  treasurer  are  the  jndces  here^  and  judgment 
shall  be  entered  pursuant  to  their  sentence,  though  the  other  justices 
differ  in  opinion.  4  Inst  105.  R.  7  W.  $p  inter  Att.  Gen.  aad  Ii^miby. 
5  Mod.  42.     R.  8  H.  7.  18.  a. 

And  therefore,  if  there  is  no  diancellor  or  treasurer,  enor  cannot 
be  brouffht    Dub.  Hard.  147. 

But,  b)r  the  St.  16  Car*  2. 9.  if  the  chanosllor  or  treasurer,  or  ridier 
of  the  chief  JMStioes,  be  present,  ercor  shaU  not  abate  or  be  discon- 
tinued ;  but  no  judgment  shafl  be  given  unless  both  lord  chancellor 
and  treasurer  be  preient ;  or  by  the  st  20  Car.  2.  4.  if  lord  keeper 
be  present  in  the  vaoanqr  of  loid  treasurer. 

For  a  more  full  account  of  the  statutes  relating  to  this  court  of  enor^ 
Tide  Courts,  (D  6.) 

The  vmt  of  error  sfaali  be  directed  to  the  treasurer  and  barans; 
for  the  rec<Mrd  is  intheir  custody.    4  Inst.  105.    Sav.  86.     1  Co.  II. 

Aad  it  lies  upon  a  judgment,  where  the  trial  is  by  records,  as  wdl 
as  upon  a  jud^ent  by  confession,  upon  a  verdict  or  a  demurrer. 
R.  4  Leo.  104>  105. 

So,  it  will  be  error,  if  the  diancellor  and  treasurer  do  not  call  in 
the  <[^er  iustices.    Semb.  8  H.  7. 18. 

Error  does  not  lie  in  the  Exchequer-chamber  on  an  award  of  exe- 
cution only.     Str.  1 102. 

« 

(3  B  6.)    In  partiwient,  &c. 

Error  of  a  judgment  in  B.  R.  lies  in  parliament  4  Inst  21. 
Vide  Parliament^  (C  1,  8cc.) 

As  well  for  error  in  a  judgment  there  given  upon  a  writ  of  error, 
as  in  an  original  cause.  1  Rol.  745.  1.  25.  2  Sand.  214.  Ha.  J.  P. 
21,     Godb.  247. 

So^  though  error  may  be  in  the  Exchequer,  by  the  st.  27  EL  8. 
in  several  cases ;  yet  it  may  be  in  parliament  immediate.  R.  Ca.  in 
Pari.  56. 
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Or,  afterjudgment  in  the  Exchequer.  Ca«  Pari.  110.  and  thia  by 
the  8t.  27  M.  8. 

Soy^error  lies  in  parliament  upon  a  judgment  in  the  Exchequer- 
chamber.     Ca.  Pari.  12. 58. 

But  upon  an  original  judgment  in  the  Exchequer,  error  does  not 
lie  in  parliament,  before  it  is  affirmed  in  the  Exchequer-chamber. 
Ca.  Pari.  56.     Sal.  511. 

'Soi  upoii  a  judgment  in  Chancery,  it  lies  in  parliament  as  well  as 
in  B.  R.  D.  87  H.  6,  14.  b.     1  Rol.  745. 1. 4. 

So,  upon  a  judgment  before  justices  in  eyre.     1  Rol.  745. 1.  85. 

Or^  a  judgment  before  commissioners  at  St.  Martin's.  2  Sand. 
228. 

So,  er^or  lies  in  parliament  upon  an  attainder  for  treason :  for 
though  the  st.  33  Et.  8.  20.,  says  that  judgment  of  attainder  by  com- 
mon law  shall  be  of  as  good  force  as  u  done  by  authority  of  parlia- 
ment, this  shall  be  intended  of  a  lawful  attainder.    Ha*  J.  P.  19. 

So,  upon  a  judgment  for  the  king  as  well  as  for  a  common  person. 
Ha.  J.  P.  22. 

So,  upon  a  judgment  in  appeal,  by  which  the  defendant  was  ac- 
quitted.    H.  Pari.  26. 

But  it  does  not  lie  in  parliament  upon  a  judgment  in  C.  B.  before 
it  b  affirmed  in  B-  R.  H.  Pari.  20,  21. 

In  Other  courta. 

Error  of  a  judgment  in  the  hustings  of  London  lies  before  com- 
missioners at  St.  Martin's.  1  Rol.  745.  I.  50.  4  Inst  247. 
I  Lev.  309.    2  Sand.  228* 

Of  a  judgment  before  the  sheriffi  of  London^  lies  in  the  ImatiHgs 
there.     H.  4  Inst..  247,  8. 

Of  a  judgm«it  in  the  Cinque  Ports,  lies  before  ifhe  warden  of  the 
Cinque  Ports  at  Shepway.  1  Rol.  745.  I.  7.  Vide  FraHcliiseSy 
(E2.) 

Of  a  judgment  in  the  stannaries  an  appeal  lies  to  the  warden  of 
the  stannaries,  and  from  him  to  the  prince;  or,  if  no  prince^  to  the 
king^s  council.     1  RoL  745. 1.  20. 

(3  B  70    Upon  what  judgment. 

Error  lies  of  any  judgment  in  a  court  of  record. 

Though  it  be  void^  as  being  out  of  the  jurisdiction  in  an  inferior 
court     1  Rol.  744.  1.  SO. 

Though  it  be  upon  a  writ  of  fidse  judgment ;  for  the  last  judgment 
is  of  record.     1  Rol.  744. 1.  27. 

It  lies  upon  a  judgment  for  costs  upon  a  ncMdsuit.  1  Rol.  744.  L  25« 
[Str.  235.     1  H.  BT.  432.] 

Upon  a  judgment  in  scire  facias  upon  a  statute  or  recognizance* 
Dy.  815.     1  Rol.  744. 1. 40.  751. 1. 45. 

Upon  a  judgment  by  any  judge  or  court  of  record,  which  acts 
accordinj^  to  the  course  of  the  common  law,  though  newly  erected 
by  act  of  parliament     R.  1  Sal.  268. 

Upon 
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Upon  a  jud^ent  on  an  indictment-    Adm.  1  8iL  266. 
If  defendiuit  u  found  not  giiiity  as  to  part,  there  must  be  a  jm^paaent  lor 
iiim  as  to'tbat  nart»  or  error  lies.    Str.  786. 

But  error  does  not  lie  upon  a  decree  in  cbanoery.    37  H.  6.  14.  b. 

1  Rol.  744.  L  44. 

Soy  it  does  not  lie  npon  a  peremptory  mandamus.  B.  in*  B.  R.  and 
affl  in  parliament,  2  Mod.  Ca«  27-     Str.  6S6. 

Nor,  on  a  mandamus,  when  the  return  is  allowed.     Str.  625. 

Nor,  upon  an  order  by  justices  of  the  peace,  though  ihey  are  Justices 
of  record.     1  Rol.  744. 1.  48.    Dub.  2  Jon.  167. 

Nor,  upon  refusal  of  a  prohibition  in  B.  R.     Semb.  1  Sal.  1S6. 

Nor,  upon  an  order,  &c.  of  a  jurisdiction  newly  erected  which  does 
not  proceed  according  to  the  common  law.     1  SaL  263. 

Nor,  upon  a  habeas  corpus  denied.  Dub.  Sal.  504.  D.  2  Mod 
Ca.  29. 

Nor,  for  a  matter  of  fiict,  which  does  not  appear  upon  the  record ; 
as,  if  a  statute  st^Ie  is. not  sealed.     R.  Cro.  EL  2SS. 

Hot,  does  it  lie  upon  an  interlocutory  judgment  before  the  final 
judgment :  as,  upon  a  judgment  in  partition,  quod  partitio  ^fiat 
Co.  Lit.  168.  a.  11  Co.  40.  b.  R.'2  Rol.  126.  [Ld.  Rd.  610. 
6  East,  398.] 

Upon  a  judgment  quod  computet  in  account.      R.  11  Co.  38.  b. 

2  Cro.  356.     R.  2  Cro.  324.     1  Rol.  750.  1.  5.    2  Bui.  104. 
Upon  a  judgment  in  trespass,  &c.  by  default,  b^re  a  writ  of  in- 
quiry returned^and^aljuc^ment. thereon.     R.  1  Leo.  193. 

Nor,  does  it  lie  upon  a  judgment  for  part,  till  the  whole  plea  is 
determined :  as,  in  a  suit  against  several,  if  there  is  judgment  artist 
one,  error  does  not  lie  tul  judgment  against  all  the  defendants. 
11  Co.  39. 

Nor,  if  the  judgment  is  for  part  of  the  demand,  till  judgm^it  for 
the  whole.     1 1  Co.  39.  b.     R.  Dy.  291.  b. 

Yet,  if  the  party  dies,  so  that  nothing  more  is  done,  ervor  lies  for 
the  party  grieved  by  the  award  or  interlocutory  judgment.  1 1  Co. 
41.  a. 

So,  in  ejectment,  error  lies  upon  the  judgment  for  the  term,  befive 
a  writ  of  inquiry.     R.  Latch,  212. 

Or,  if  there  is  a  suit  against  several  upoq  several  originals,  error  Ces 
upon  a  judgment  against  one.     11  Co.  41.  a.    2  Rol.  126. 

So^  it  lies  after  final  judgment,  befi>re  execution  or  writ  of  inquiry. 

1  Rol.  751.  L  13.  20.  750.  L  35.  40.  50.  749. 1.  45.  52. 

(3  B  8.)  At  what  time  it  shall  be  sued. 

And  therefore,  if  a  writ  of  error  is  sued  out  before  final  judgment, 
though  a  mittit.  is  entered  npon  the  roll,  and  the  record  certified  i  yet 
it  is  not  thereby  removed.     R.  11  Co.  41.  b. 

If  the  writ  of  error  is  returnable  before  judiMienti  it  sluillbe  oiiashsd. 
Str.  891. 

But  a  writ  of  error  may  be  sued  out  as  well  before  inlerlocutorf  as  beta 
final  ittdgment,  and  therefore  will  equally  operate  as  a  stay  of  piocMdiogs. 

2  M.  &  S.  334. 

Tet,    after  judgment   signed,   error  may  he  sued  before  entry 

upon 
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upon  the  roll ;  for  it  is  not  entered  till  the  vacation.  R.  1  RoL  750. 
1.  25. 

So,  it  may  be  sued,  returnable  in  B.  R.  of  the  same  term  in  which 
judgment  was  given  in  C.  B.      R.  1  Sid.  104. 

Though  it  is  tested  before  judgment  given.     1  R.  3,  4. 

And,  for  error  in  process,  which  coram  vobis^  &c.  it  must  be 
sued  the  same  term  in  which  judgment  was  given.  Per  Williams^ 
Yel.  157. 

Although  error  should  be  sued  within  20  years  after  the  judgment,  yet  the 
court  will  not  quash  it,  if  brought  29  years  after,  because  it  would  deprive 
him  of  replying  the  exceptions  m  die  statute.     Str.  827. 

(3  B  9.)  By  whom  it  shall  be  sued. — By  or  against  whom 

execution  shall  be. 

All  parties  against  whom  judgment  is  given  ought  regularly  to  join 
in  error.  R.  S  Mod.  134?.  Carth.  7.  2  Mod.  Ca.  305.  Vide  £x- 
ecution^  (E — F). 

Though  some  get  nothing  by  the  reversal^  they  must  join  for  con- 
formity.    1  Rol.  747. 1.  35.  , 

As  a  bishop,  in  quareimpedity  who  claims  nothing  but  as  ordinary. 
R.  S  Leo.  176.     Cro.  El.  65. 

One  defendant  alone  cannot  (without  summons  and  severance)  bring  error 
on  a  judgment  against  several.     3  Burr.  1789. 

If  judgment  is  against  two,  and  onepuly  brines  error,  it  is  bad,  even  though 
the  other  is  dead,  if  it  dpes  not  appear ;  but  if  it  appears  any  where  that  ^e 
other  defendant  is  dead,  the  survivor  may  bring  error  without  being  executor 
of  the  deceased.     Str.  233. 

If  on  a  judgment  against  two,  one  alone  brings  error,  the  opposite  party 
should  move  to  quash  it,  otherwise  it  will  stand  good.     2  T.  R.  737. 

If  judgment  is  against  two,  writ  of  error  ad  grave  damnum  of  one  only  will 
not  lie.     Str.  606.    2  Ld.  Raym.  1403.    B.  R.  H.  135. 

The  writ  of  error  must  describe  the  suit  by  the  names  of  all  the  partaes^, 
though  ad  grave  damnuvn  of  those  only  who  bring  error.     Str.  682. 

If  indictments  forth  that  the  inhabitants  of  such  part  of  three  parishes 
as  the  way  Kes  through  are  bound  to  repair,  and  writ  of  error  b  of  a  judgment 
against  the  inhabitants  in  general,  ad  grave  damnum  of  them,  it  shall  be 
quashed.     Str.  1110. 

So,  all  executors  against  whom  the  judgment  was^  though  one  only 
appeared.     R.  1  Sal.  312. 

If  in  action  against  three  executors  one  pleads ptene  administramt  generally, 
and  there  is  judgment  against  him  de  OMiets  in  future;  and  the  other  two 
plead  judgments  and  plene  administramt  ultra,  and  a  verdict,  against  them ; 
they  must  all  three  loin  in  error,  all  being  equally  aggrieved  by  the  Judgment 
so  &r  as  it  affects  the  assets.    Wils.  88.    4  F.  108. 

If  several  executors  are  sued,  though  they  sever  in  pl(eading,  and  distinct 
jud^itieMs  are  given  against  all  against  whom  any  judgment  is  given,  all 
against  whom  any  judgment  is  given  must  join  in  a  writ  of  ^rror :  each  can* 
not  sue  a  separate  wnt  upon  the  judgmenjL  against  himself.    4  F.  108. 

Thus  where  an  action  was  Brought  against  three  executors,  one  of  v^<m; 
pleaded  pfofie  adminittravit,  and  the  other  two  outstanding  judgments,  an<)  the 
plaintiff  took  judgment  of  a»$ets  injuturo  against  the  foxmef,  and  j^ilsified  the 
judgments  plead^  by  the  other  two,  upon  which  he  had  a  veidict  and  Judg- 
ment against  them ;  upon  which  they  alone  brought  a  writ  of  error,  the  ^urt 

held 
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held  tht  deftndaBt  againtt  whom  the  ludgment  of  atteU  tn  Juimro 
teredo  ought  to  have  Joined  and  quashed  the  writ.     4  F.  1 08.    P.  C. 

But  in  an  action  agunat  leveral  executon,  if  judgment  is  given  for  ao  j  one 
of  them,  he  need  not  join  in  a  writ  of  error  upon  a  judgment  against  all  or 
anyof  the  rest.     D.  4  F.  1 1 0. 

Thus  where  four  executors  were  sued,  each  of  whom  pleaded  pleme  adwd- 
nistrapUg  and  the  junr  found  for  two  and  against  two:  the  court  held  the  two  for 
whom  the  jury  had  found,  had  no  occasion  to  join  in  a  wnt  of  error  With  the 
other  two.     i  Roll.  Abr.  929.  pi  4. 

A  femt  covert  alone  may  bring  a  writ  of  error  upon  a  judgment  agaiiwt  her, 
though  she  was  under  coverture  when  the  action  commenced,  and  purpoaes 
assigning  her  coverture  for  error,  she  b«ng  the  only  person  who  i^ipears  by 
the  reconl  aggrieved  by  the  judgment    R.  4  F.  110. 

Or  her  husband  might  join  her  in  such  writ.    D.  4  F.  1 10. 

But  if  one  makes  de&ult,  he  may  be  severed.     Mod.  Ca.  40* 

If  two  executors  ioin  in  a  writ  of  error,  and  one  of  them  will  not  su 
errors,  the  court  will  give  the  other  time  to  summon  and  sever.     Str.  783 

And  a  party  may  have  error,  though  he  was  not  an  original  party : 
as  tenant  by  voucher  or  resceipt     1  Kol.  747.  L  38. 

So«  error  may  be  by  him  who  is  privy :  as,  by  the  Heir.  F.  N.  B. 
21.  N. 

And  he  need  not  say,  how  heir.     R.  2  Cro.  160. 

By  an  executor,  or  administrator.     F.  N.  B.  21.  N. 

So,  error  upon  an  attainder  for  treason  or  felony  may  be  farcmgfat 
by  an  executor,  as  well  as  by  an  heir.  R.  Sho.  13.  I  Sal.  295.  R. 
1  Leo.  325. 

So,  by  a  privy  in  estate :  as,  by  him  in  reversion  or  remainder  after 
a  term  fi>r  life  or  years^  when  the  term  is  determined.  1  Rol.  748. 
1. 7.    Dy.  16. 

And  by  the  st.  9  R.  2.  3.  whfle  the  estate  for  life  or  years  continiics. 
3  Co.  4.  a. 

So,  by  hin^  in  reversion  after  an  estate  tail,  after  the  entaQ  is  deter- 
mined.    R.  3  Co.  4.  a.     1  RoL  747. 1. 8. 

Thoagh  it  be  upon  a  fine  by  tenant  in  tail ;  for  thereby  the  re- 
mainder was  disoontiniied.    R.  2  Jon.  182.     Ray.  461.     Vide  Fine^ 

(H4.)     ... 
Tenant  in  remainder  may  bring  error  agunst  a  common  recovery  where 

the  tenant  in  tail,  vouchee,  died  before  the  Jud^ent ;  and  he  need  not  set 

out  a  oomplece  title,  but  only  ahew  the  connection  and  privity  between  him 

and  the  person  against  whom  the  recovery  was  had.     1  B.  M.  410. 

Bnt  it  must  be  by  «uch  privy  as  has  benefit  bv  the  reversal;  as, 
error  upon  a  judgment  against  a  tenant  to  him  and  his  heirs  females 
shfdl  be  by  the  daughter,  who  is  heir  to  the  q>ecial  tail.  1  RoL  747. 
1.30.    Dy.90.a.     F.N.B.21.M. 

Upon  a  judgment  for  land  of  the  nature  of  boroa^  Ei^liah,  it 
shall  be  by  the  youngest  son.    F.  N.  B.  21.  L. 

It  must  be  by  him  in  the  immediate  remainder*     R.  5  Mod.  396. 

And  if  the  remainder  was  not  executed,  the  plaintiff  in  error  on^t 
to  make  himself  heir  to  him  who. had  m  him  the  estate  executed. 
Dy.  90.  a. 

If  an  aannity  in  fee  be  recovered  acainst  the  heir  upon  the  grant 
of  his  ancestor,  the  administrator  of  Uie  heir  shall  not  have  error. 
1  Rd.  749.  1.  35. 

And 
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And  a  HMD)  who  is  oeitlier  par^  nor  pmy,  AbH  not  have  error. 
1  Rol.  747.  I.  S3. 

As,  if  money  is  taken  in  the  hands  of  B.  by  ibreiffn  attachment,  B. 
shall  not  have  eiwr  to  reverse  the  judgment     1  Rol.  747. 1. 50. 

tf  the  tenant  alien  pendenie  Ute^  tM  alienee  shall  not  have  error. 
1  RoL  748. 1.  41. 

Nor^  an  alienee  of  lands  after  a  statute  or  reoogniaanoe  admow- 
ledffed.    Semb.  1  Rol.  746.  1.  15.    CoAt.  F.  N.  B.  88.  B. 

^or,  bail  of  a  Judgment  against  die  principid«  R.  1  RoL  749. 
1.  5.  20.  Cn>.  Car.  900.  Per  two  J.  Cro.  Car.  481.  R.  Hob.  72. 
Cro.  884.     R.  Cro.  Car.  561.     R.  1  Lev.  187. 

Though  Joined  with  the  principal.  R.  Cro.  Car.  408.  575.  1  Lev. 
187.     R.  Godb.  440. 

So^  a  stranger  cannot  assign  error  in  arrest  of  judgment  upon  an 
indictment.     1  Sal.  60. 

So,  if  there  are  five  defendants,  and  three  are  acquitted,  error  muu 
be  by  the  other  two  only.    R.  2  Cro.  188. 

So,  a  reversal  by  him  who  ought  not  to  have  error^  may  be  re* 
versed.     R.  5  Mod.  896.    R.  2  Cro.  188. 

It  cannot  be  taken  out  in  the  name  of  the  casual  ejector.  2  B.  M.  7h^ 
Barnes,  179. 

And  it  will  be  a  conteippt  in  an  attorney  to  attempt  it.     1  F.  52. 

Executors  a^nst  whom  a  idrefaciai  is  sued  out  to  recover  damages,  as- 
signed on  an  mterlocutory  Judgment  against  their  testator  before  his  death, 
cannot  bring  error,  if  the  testator  a  attorney  agreed  for  him  that  no  writ  of 
error  should  be  brought  in  that  action ;  and  me  court  will  on  motion  order 
the  attorney  to  nmi^prot.  the  writ.    1  T.  R.  888. 

(S  B  10.)  Against  whom  it  shaU  be  sued. 

Error  ought  to  be  sued  against  all  the  parties  to  the  recovery. 

So»  amdnst  any  who  was  parly  or  privy  to  the  judgment. 

And  u  any  who  was.par^  has  now  nothing,  yet  he  sliall  be  named 
a  defendant  in  error.     F.  N.  B.  18. 1. 

So^  in  error  of  a  judgment,  which  ooncems  land,  there  shall  be 
a  scire  Jaeias  to  the  tertenant  before  he  can  be  ouiked.  Uy.  321. 
Hay.  17. 

And  this  usually  issneo  before  the  idre facias  adgudiend.  error.  Dy. 
821. 

And  it  is  now  the  course  of  the  court  to  have^  scire  facias  agunst 
the  heir  and  tenenants.    R.  8  Mod.  274. 

Though  ihe  heir  is  within  age.    Ibid. 

8o^  in  error  upon  a  fine  and  common  recovery.  R.  Carth.  112. 
Sldn.  278. 

So»  in  error  upon  a  judgment  for  the  kin^  in  an  action  by  qui  tam^ 
&c.  there  shall  be  a  scire  facias  against  the  mformer.     Sav.  10. 

In  error  to  reverse  a  common  recovery  (for  the  death  of  the  vouchee  before 
judgment),  scire  facias,  or  any  warning  to  the  heir,  is  not  necessary.  1  B.  M. 
410. 

(3  B  11.)  The  manner  of  suing  error. 

To  obtain  a  writ  of  error,  the  attomqr  from  the  dogget  of  the 
prothonotary  finds  the  number  of  the  roll,  and  thereby  finds  the  roll 

in 
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in  the  treasuiy,  of  ifrfiich  he  takes  a  cc^,  and  theitapcm  the  tsaatAtar 

makes,  out  a  writ  of  error.     Vide  Comp.  Att  6S. 

Several  writs  of  error  may  be  sued  at  the  same  tkne;  as^  one  bj 
the  tenanti  another  by  the  vouchee.     F.  N.  B.  21«  M* 

And  it  shall  be  sued  es  officio  ^  though  it  be  agaimt  the  kiog, 
without  petition.     1  Sal.  264-.     Cont  1  Ver.  170.  17S. 

Since  a  iudk^ent  has  relation  to  the  first  day  of  term*  a  writ  of  error  mav 
be  returnable  in  the  same  term,  before  it  is  actually  signed.     1  N.  R«  2SI8. 

When  the  writ  of  error  is  made  outj  it  shall  be  entered,  oo  the  re- 
membrance of  the  clerk  of  the  errors,  who  takes  a  note  for  bail,  it 
bail  is  required.     (Com.  Att  6$.) 

And  then  the  party  and  his  bail  enter  into  a  recognizance  before 
the  chief  justice  who  subscribes  it     (Com.  Att.  64.) 

But  proceedings  shall  not  be  staged  on  ^iplication  in  B.  R.  becanse  the 
chief  justice  of  C.  B.  has  not  subscribed  the  return.   Str.  1069.    B.  Rl  H.  344. 

In  what  cases  bail  is  required,  and  in  what  manner  it  shall  be  giFeri. 
vide  post,  (3  B  12.)— Vide  Bail,  (G  2.)— Costs,  (B). 

Service  of  the  fdlowance  of  the  writ  may  be  before  the  pluntiff  is  entitled 
to  sign  final  judgment.     2  B.  &  P.  137. 

The  return  to  the  writ  may  be  made  within  the  time  given  bv  the  rule  ti> 
certify.    2T.  R.17. 

If  the  record  is  brought  in  in  vacation  time,  it  remains  as  a  transcript  of 
the  preceding.     2  T.  R.  17. 

On  a  writ  of  error,  the  court  can  look  to  that  return  only  which  has  been 
made  pursuant  to  the  exigency  of  the  writ.     1  M.  &  S.  183. 

If  error  is  brought  m  criminal  cases,  it  must  be  allowed  by  the  at- 
torney-general, for  it  is  ex  gratia  J  and  the  Chancery  will  not  direct  it 
£q.  Ca.  Ab.  414. 

But  if  it  is  real  error,  and  the  attorney-general  irefusjes,  there  may 
be  a  petition  to  the  king.    Ibid. 

If  error  is  brought  in  |)arliament,  it  shall  not  be  allowed  withont 
'  the  king^s  warrant,  for  which  five  pounds  are  paid,  and  four  pooods 
for  the  writ.     Vide  Intr.  5.    P&  Cook  C.  J.  Godb.  M7.      Vide 
Parliament,  (L  2.) 

So,  error  upon  an  attainder  by  indictment  shall  not  be  allowed 
without  a  petition  to  the  kinff.    Per  two  J.  1  BaJL  175.^ 

,  So,  in  every  case  where  the  king  is  party>  and  the  error  is'  in  die 
substance  of  Uie  judgment^  and  not  in  process  or  a  toHatuHIl 'inatter. 
Sav.  131. 

But  the  defendant  ahall  not  be  discharged  out  of  custody  npcm  bail, 
upon  a  writ  of  error  in  parMament     1  H.  7.  20«  a. 

If  error  be  of  a  fine,  &c.  in  a  county  palatine :  thouffltit  beiredm- 
able  in  B.  R.>  yet  the  court  there  may  after  reading  the  wvit,  with- 
out scire  Jacias  to  the  defendant,  or  with  i^  reform  manifolt  emsr. 
Dy.  231.  a. 

And  if  the  first  judgment  be  reversed  upon  a  qiecial  writ  of  error, 
both  judgments  may  be  examined  in  B.  R.    Ibid. 

If  error  be  upon  an  indictment^  the  proper  course  is  to  remove  it 
by  certiorari 9  then  to  have  error,  which  coram  nobis ^  8cc.  and  there- 
upon the  defendant  in  error  gives  a  rule  to  assign  errors.     1  SaL  266. 
-  And  if,  upon  such  rule,  the  plaintiff  does  not  assign  errors^  the  de- 
fendant Ttivy  move  for  a  peremptory  rule ;  and  then,  if  he  dees  not 
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msign,  be  diall  be  nonsuited,  and  the  defendant  may  take  out  ei^eca- 
tion.     Ibid. 

The  process  in  error  shall  be  alias  and  pluries,  and  if  the  record  is 
not  then  removed,  an  attachment.     F.  N.  B.  22.  6. 

The  pluries  may  be  returnable  in  the  same  court  with  the  writ  of 
«rTor,  or  in  Chancery.     Ibid. 

If  it  is  returnable  in  Chancery,  and  thereupon  the  record  certified 
there,  the  chancellor  with  his  own  hand  may  bring  it  to  the  court 
where  error  was  brought,  without  a  writ  of  mittimus.    Ibid.  v 

-The  court  will  not  nofi^pros.  a  writ'  of  error  brought  contrary  to.  plain tiff*s 
undertaking,  if  it  appears  ^he  judgment  and  undertaking  were  during  his 
minority.    B.  R.  H.  104. 

If  a  writ  of  error  returnable  in  £xchequer-cfaamber  abates  by  defendant's 
death,  the  new  writ  cannot  be  to  the  Exchequer-chamber,  for  only  transcript 
of  record  is  there,  the  record  is  in  the  Exchequer ;  the  court  will  make  a  ruU 
for  remiUUur  to  be  entered  on  the  record,  with  a  suggestion  of  the  death. 
2  Ves.  288.     Parker,  1 12. 

B.  R.  will  oblige  plaintiff  ia  error  in  parliament  upon  a  judgment  in  eject- 
ment to  enter  into  a  rule  not  to  commit  waste  or  destruction  pending  the 
writ.     3B.  M.  1823.  ; 

Error  is  lost,  if  not  returnable  before  death  of  chief  justice ;  but  execution 
fnay  not  be  taken  without  leave  of  the  court.    Barnes,  20  K 

(3  B  IS.)  When  it  shall  be  a  supersedeas,  and  o£  staying 

proceedings  pending. 

A  writ  of  error  being  allowed^  (and  bail,  given  when  bail. is  re- 
<|uired),  it  shall  be  a  supersedeas  of  any  subsequent  execution.  1  Sal.. 
a21.     1  Vent.  31.     1  East,  662.     2  East,  439. 

Where  bail  is  required,  it  must  be  put  in  within  four  days  after  final  ju^- 
ment  signed,  without  reference  to  the  time  of  the  allowance  or  the  semoe  of 
the  copy  of  it.     1  T.  R.  279. 

Those  four  days  are  exclusive.    4  T.  R.  121. 

And  tfaereupon  a  supersedeas  may  be  sued  out  and  filed  with  die 
sheriS,  &c.     F.  N.  B.  939. 

Allowance  of  a  writ  of  error,  on  a  judgment  by  nil  dicU,  is  so  entirely  a 
supenedeas  to  a  subsequent  .writ  of  execution,  and  all  proceedings  grounded' 
thereon  against  the  bail,  that  all  may  be  set  aside  on  motion.     2  Bi.  1  ld3«^ 
Vide  Barnes,  205.  209.  376.     I  T.  R.  379. 

But  it  is  not  of  course  to  stay  proceedings  in  an  action  on  aju^;ment' 
pending  a  writ  of  error  thereon ;   tne  court,  therefore,  will  exerbise  their 
discretion  on  each  application ;  and  if  it  appears  that  the  writ  is  sued  for  * 
deky,  the  application  will  be  refused.    2  T.  R.  78. 

And  an  application  to  stay  an  action  on  a  judgment  pending  error  thereon, 
cannot  be  made  until  bail  are  perfected.     6  T.*R.  455. 

Where  an  action  is  brought  in  the  K.  B.  on  a  judgment  of  the  C.  B.  th^ 
court  will  stay  proceedings  therein,  pending  a  writ  of  error  only,  on  the  terms 
of  the  defendant  giving  judgment  in  the  second  action.     Secus,  where  the  ^ 
judgment  is  of  the  K.  B. ;  because  a  second  action  there  is  a  vexatious  pro- 
ceeding.. And  in  the  latter  case,  if  the  plaintiff  dies  before  affirmance)- judg*  * 
ment  cannot  be  entered  fvunc  pro  tunc.     1  T.  R.  637. 

The  practice  of  refusing  to  stay  procee^ngs  pending  a  writ  of  error,  is  eon- 
fined  to  cases  where  the  party  himself,  his  attorney  or  bail,  dechue  ^at  it  b  ' 
brought  only  for  delay ;  theiefove,  it  does  not  extend  to  a  writ  of  error  en'  a  " 

Vox..  VI.  G  g  judgaeQt 
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jlldHifeiitdfrtohsuIti    5T.R.1*!K    4  T.  R.  436.    5T.«.7I4:     »H.B. 

-s|32.  ^  ^^ 

'     lit  cditft  1^  not  ttrfe  tt*t  a  wr?l  of  error  %w  ^wieA  f^Mjf^i^tfUf^ 

cA^jii  B  vfcw  of  't!bc|m)eeedk%«,  ^UHmt  some  idsMabo  to  Ait«lfe^^  «JJ^ 
S  jjh^rf fo^e,  fV^  to  haying  been  aoed  o«t  before  final  judgment.   6  BM^  !•- 

4l3[mith,SJl6.  .     .•    .  i_^.^iA^ 

Wlete  one  of  the  bail  declared  that  the  wnt  of  error  irnts  broi^snt  ^frtr^e- 

•  tor,  ?t  ^  fifeld  to  be  no  Hipetikde&s,    4  T.  R.  43«.  ^^  IL-*. 

•  "Wbct^  tiki  defeftd^tit's  attomev  exprtwHr  dee!art»  that  ™»Jf**^,2SS 
for  dclav ;  Hr  ohW  MS  etpife^slon*  e<|iiividftit  thertto ;  1»^w«b«%W«;« 
be  stayed.  5T.R.  714.  So,  that  whfere  the  fc»  JWfefehdfe  ^<^  «»?^;!?^f 
dedarktJoTi.  is  th4t  the  Wit  of  eWor  TAs  V^  tttodfM  Wf  d<arfr,  ft*  »f^ 
ctf  pioeecdbgs.    2B.&P.329.  ,      .^ '^  i    ' 

A  declaration  by  a  defendant  that  he  *ietet  to  hm»  <*wr  OW  ^ 
inust,  that  It  mkj  be  grtWiA'dfdf  ttMng  out  eif^ctition  peodfilg^Meri  W 
iJter  Ittirion  broiight.    Th*  AlBdaVit,  too.  in  iwj>p6rt  of  in  »^g*^  •.. 
out  ctectttidtt,  tiiwt  *htw  Aat  it  wis  «o  nM€,  teither  by  «n  k*WBei»«PWK 
effect,  or  by  naming  the  day.    4  M.  &  S.  331.  .^    "^'^_ 

•'Wbire^'W.  *rfeat  of  Mri^  errt*  fcrdelay^«rtwttade*«»«l*<B«^ 
the  Writ'  or  ^t)r  *ufM  obt,  tfle  cowt  ifltowed  it  t»  topi^«dd^ 


Ji^n: 


If  airrit  df  dtor  1»  bitoa^t  for  delay,  eKec4li66  iniy  be trfa^  iJjt^Wfttt 
seems  that  the  regular  course  is  to  itiove  to  quash  the  irrit  of  error.  ^T.«.  !»• 
tVhen  Ae  partr  niust  state  poMtively  an  admisdon,  that  it  was  broughlfc  aol^ 

for  delar.     1  Smith,  335.  ^  ^ .  .      .    ^  r        '. 

If  k  iiitV  his  declared  that  he  wUl  bring  a  wnt  of  error  for  dd^,  apd 
afterwanfa  sues  one  out,  whcreuj^n  the  other  jiatty  takes  out  execitt*Dfw  It 
shaH  fee  fecumbent  on  the  fbrmef,  on  applying  to  set  the  execution jwRij^p 
shevT a  rcitsonable" gnnfnd  rferror  to  the  court,  or  at  ItoBt  thafc  flke^  is  i^moe 
colour  for  his  writ  of  error.    2  M.  &  S.  479.  ' 

Prdi^eetRnea  against  bdl  wiH  net  be  stkyed  Mndidg  a  Wnt  df  ^R^;^eii 

sued  for  deli^.    3  T.  R.  79.  ''^'T'\ 

Pn)ceedifligs  in  an  action  on  a  judgment,  ermiittt  the  hafl,  wil  be  m)'ed 

pending^  wtiiof  error  thereon;  udess  it  be  siiewn  thac«he  writ  4b  HMdy 

for  delay,  as  where  the  defendant  or  prindpal  had  prerionaly  declailSI'  iJtkt  fe 

woMd'dflaf  the  fibndff  by  brii^png  error,  nniess  lie  aocepltfd  tlto  tferms 

efleved.     A  tee  aSdavit  that  it  was  breagbt  for  ddayv  iamol  ^MfSelMr^ 

nor'is  the  &M;t,  tint  the  idefendantTs  attorney  nefiiied  to  poittt  ottaHii  OMr, 

on  an  bffei*  by  th^  plainti'tf  to  refinqotsh  his  judgment  if  ke  WoiM  dS  eo. 

rT.R.7§-     ld.79-         .  '  •      -..  !   i:^   to  nowosq*!'? 

IJk^beie  the  defimdant'e  attsRsey,  both  before  aitd  after  enee^hMmlM«*«iA 
the  plaintiff  that  he  must  delay  the  payment  of  the  debt  and  costs  as  ioi&pils 
hecodld,iMhiaeii^t  was  afaeady  oonaidesibly  in  anear  ttf  him,' ffe  %Mt  of 
enror»w%shddtobetio*«|Wf«!iea».    4'T.  R.  43*.    .  ^    ^    i 

The  defendant's  attorney,  after  Judgment  i^nst  him,  prdjboie#U«Aie 
^laititiff's  attorney  ^"^to  take  a  cognovit  foniie-debtaiNl  cMsi  pa^lMe  (next 
term,  Which  he  ofl^Kd  to  sign,  etoening  that  by  ao^^oing'  lie  ymfiUhtm^  ^ 
gi^  concetto  thepartiM  as  he,  the  defendant's  attofaty, » i^terifeNhfefrCKfc, 
be  under  the  necessity  of  brii^ng  a  trrit  of  error  10  obluni^  tiiMliiRfittii 
requested  ^mlet'  the  oMiont  prOpoeed>  for  tfaaf 'hfe  <mtDir^Walb^*tilH&.** 
Himrtiiat  the  fdaintiff^  himng  dedned  aooediBg  to  Ihete  %krtft}'uk0k 
consider  a  writ  of  error  brought  for  the  nlere  purpoK  of  delay. '^^  Ift^^ 

'  A  fMy^npfiH^  far  tibie^  and  upon  thexitheraide  Mtib%tA*i|iirHk»^rttf» 
^Dv^^'iinnk^Mig %  writ  of ^irroe."  Het4  illit aoAilMk  idigMMw  «bM- 
dered  as  brought  merely  for  dday.    2M.  fc8.475.  *-    u^tkH 
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nedefenduKt,  on  being  Ben^d^vtith  precos,  iofenaed  ihe  ptfunt^a  atMt- 
ney,  that  "  he  oould  not  pa;  ;  that  it  was  uHlesi  to  ^  on  wim  the  acti^|V 
bf.tfouJd  delay  it  &!!  he  o»uld,. 
Ml  waiiU  bring  a  ^t  oS  error, 
fffn*  ^jOfl^xeoutioB,  the  dofand 
the  execution  a  secret,  as  it  m 

money  to  the  officer  by  JpUalpp' 
^AAwWoirlfl^jnieitt  wa%  tl»at  t 
,  )W<)i  Ihyefore,  that  a  will  (if  « 

e'W*)»WM«^.fn«fely  forielajr^    * »u- oi  ;>.  1/ u.  -  '    .  •..  '.....  -    . 

..'^l^^pM  .4fguing«  writ,  (if  error  io  tt^e  I^h«fmeiH>hgn)]>er,  u  odtoroof 

tbjA  it  wu  brought  for  ^ky  ;  therefore,  error  bmugti^afterw^^  ^{[f^jiarjiia- 
.flMtt^pnocledwf^    6,T.R.  400,   ,  .    "      / ,,     ,     ■' ' 

...;A<!(>P•fW¥W.th»^«  writ  pf  error  U  b^^ivght  fbi  delay,' sworntq  We  been 
jIOMa  tty.rfiftgenUeiuaa  whQ  attended  the  taxati9n,(;f  c^sts.fbr'the,4e%)^f> 
jMMffflVjflftthCjH^'f  of  ^tle  ifefendanfe'^is  pot,»iiffipiettt  tftj^aj^i  the 

iMuittt  of  eiecutioa  ueadia^  error,'  ^  Smkh,  6p,  ■,,!:  yi[jinj:(T  yri  jo  jTj'ii^ 


,  ..^HyW^.fl^t  th^  (febtt^utd  be.iettled,  aa4  tfaa^  t^n^  )fas.alj,t^||t  w« 
CTaT$d,jg4itf^aoMiwiMiOw.tiwtf.crrW.>a  brought. jhrdejay.  ,-Ijrf,,,lt.$0:r- 
Though  a  writ  of  error  coram  vobit  is  not  ,in^Wm  P  '"nf^^WM'l  )^ 


rf<ffywry ft onpt  be  taken.wu  whUstit.i«p4i4>«S)WiUiDUtle»Vfi«f  we  court 
]B«a#..»l2.,  ,/:   ,,.,.;„  „,„:,,.^ 

.,Avrit()f«rn)[«p«ntesasastijr  of  eKccuUw.W'WeU.tfkj^.AC^^^fiw 
'Ju^ment  a*  in  the  original  action.     3  T.  R.  643.  ■■..^\     '■■,■1.1  ,,:t 

,...  l|tt>ppwl  refined  l(i*et«^4»theflxecution:i%tt)pjW«w4(W]tff>  j^j"^t 
jof^prJt^viiig  been,  brought  on  th«  firal  jud^meql^  bff»u»e,|pa  [jpfefiijept 
-jM'na'  b*foro,appJ*d  to  ttay-the,pros«eaiqg»  in  the  B*oii^,8f3%-^,3im^ 
m  slrG.Co.  129.  S.C.  WiUes,  183.  SU  G.  Co.,  l*f».  ^  Pr  ,*pe«, 
i34.    Baraia,203.  S.C.  .        „,,.,,     j 

,,.,Sc^.<fn>r  w)tJiii(Hif9e  tbet^  sball  \xAmpfividr(V:.b£t(^,t^Ttfnt 
Allowed.     iSal.  S21.    SMod.  Ca.  isa 

.,  ii»m*  mjKntdeat,  tboi^  awd  ont  before  ^idgnMBt.    £tr.  $^       '  i 
M.'Alt  nitinu  ,lM«e   QO.oftct- dU   the  judgoattt  i»r  Mtotrily/iiMHti>ri >q1 
.']'.iIb.37S..  ,-•:■'. -,,.vd-i:-,.; 

.  ,  -AiiRtt  «C.«nML  aaed  aM  the.iKne  term  «■  jiidgMOiC  «igMtf,L oj»Mi|t«B 
m»Ullf-of,«iecutt«n,  though  rMornabk  before  the  Jad^aMt'/was  ifijiail^ 
wtfCiirheii  MgBfd.itt  liatae)«iieatothe,^ntttdfeyflf  tei*  i6e>«H>li45r  . 
t.Al.«it(.ef  flfrM-  <lbia<un  a  }uc^pMtn£ <by  .'n9idu(t,'  ZSllb<],t«3.) -<iA« 
suspension  of  aU  further  proceedings  from  the  time  (rf',all4waiMP:it)i|UC- 
Mm^mfon^mim  «gyBinirthe  hal>madv«&«nnrdttiH:>i(rtgiiUi,i  ^1^)1  A^t, 

«»(a-V  ..t  *M,^   (>./   r-/ -.   .         -■   .   -■;  r,„i,-..,  .,i 

),.  %he  teil.i*f(f«iaH«ber>iof<  )»di«Deot<  wndar  jfa/4.C>o<J.>fl.  8g>*-cW- 
■ot    be  aaed    pendiw  ctttfe-  «n  the   jw^MHt  lagaiaM  rtlwut  9WVtpW. 

?H.B.^..v     .■   .,!    ...i  ■-,.......       J    .-...:>.    ir   I 

,y  .A  «rk.«f  anor  tttmttl  bclne  tlm  aMwindif  of,A««.  M^Udcmt  «K  Ip 
oM^^ltiteMl  is  ri.«Mjp«-arfew.t-BO.tfa»  the  <bailaaaMt:iafwrntnlbbfl,pro- 
jlwrtei<>»li»itlthOHghtbe«M..iB.h»dkM.fourAqM!iatfa»<flh».Jyfe»e*hp 

"  . A  niVflf-fnor  ,>■  ^omtl  tsiu  dMB«fW  (ke  fWvn.Af  lt«nM-i«0'->  7^ 
M'lnqiite  .mai  <dunii«:<ha  nk  of  enan.rtUcii  M  nti  nfMrMdm. 
I  AHI«U«.7, ■■■■■.   .      ...-;■.     -  ■...-,,    ■-.■^■,--.r  -c^-noa 

The  court  will  stay  piat^eediags  a^Mt,  bail,  until  the  «nt  of  «mr 
|Q|ig|Ui*r,tte^nUMr«al»a  taftd«itan>iwMl.ihgH^drt  itaMm^/mrt 
M^ i9^j|lie\^iK4l^ laHomdUo  tha  ih«a  «oi«ipwwde«fcii jtwi^iil 
iWiest,  25.'  -f    '.-.''   ■         :■-   ot  .'■-.■!'•  i/)r  .tH  >^b-v,^b 

,„,  GgS  Whw. 
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the  princip^,  .th|^  p^i^  on  ai).  appCcation  to  suy  proc^din|;9  against  tb^m, 
because  the  writ  was  suca  out  seiente  curiOf  and  therefore  within  ^e  aDpwed 
time,  mudt  shew  iliat  feet.     2  East,. 54 6. 

AVhere  error  is  brought  after  the  bail  are  fixed,  proceedings  hj  H.^a.  a^ifS^ist 
them  vHil  b^  stayed  pending  error,  only  on  their  uodertalong  to  psiytfae 
condemhation  money,  and  costs  of  the  su  fit, ';  and  where  there  is  na  TmU  io 
error,  the  costs  of  the  writ  of  error,  in  case  ot  affirmance.  3  tUkst,  54^. '  But 
on  allowance  of  a. writ  of  error,  before  the  time  for  surrender  is  out,  ^ 'the  f»0 
may  stay  proceedings  s^adnst  themselves,  on  undertaking  in  the  'ilt^fDittBne, 
to  pay  the  sum  recovered,  or  surrender  within  four  days  after  iffiimahcie^'&c. 
11  East,  316.  ' ^y     '"' 

A  writ  of  eh-6r  fe  no^  superstdtta  in'  ^ectihettt,  where  tfie 'i^ttAitiff 
without  waiting  the  tax,  and  thereby  wniving  bis  costs,  sues  out  an  ;&at/.  ^jW. 

fms.     4  Taunt.  285.  ,.'/'.!''>'' 

In  error  nbon  a  qucfre  impedity  there  $hall  be  a  non  mote^lmal^  to 

Stay  exefutiqii^tui  errprs  discussed.     Dy.  76.  b.  ^.^  ..  u-i/ 

Xhcl,  IF  execution  'be  afterwards   done,   it  will   be  h  contempt. 

But  no  contempt  is  incurred  bv  taking  oat  execution  till  after  tiod^  of 
writofe^oK"   B4rn^,37^. 

And  the  court  will  not  set  side  ^n  execution  sued  out  before,  but  executed 
after  thealfowunce  of  a  writ  of  error,  served  on  the  sheriff  and  the  psnij*  ^ 
the  plaintiff  in  error  has  not'  regularly  put  in  bail ;  otl^rwise  if  baH'  be  pA  ki 
in  tim^     2  T.IL  44.  .  .      ^         i 

8(H  if  execution  be  after  a  writ  of  error  alkyv^,  withoat  midoe 
of  it,  restitution  shall  be  granted.     K.  3  Lev.  312.    1  Sal.  Sgl,  999L 

A  writ' of  error  is  no  superedeas  till  allowance  or  notice  of  it.  WfUes,^  i7\^ 
'&mes,205.'S.C. 

And  IF  the*  sheriff  has-  levied  under  a  JL  fa.  aft:er  the  issuing,  but 
before  the  allowance  of  a  writ  of  error,  he  must  proceed  to  sell  the  goods. 
Ibid.' 

A  writ  of  error  operates  as  a  super tedeoi  ftom  the  time  of  the  alliwaaoe, 
not  -fient  1  the  time  of  strvioe.  i  Bos.  &  P11I.4  47iL  2  Boa.  bi  Pui.  x B70» 
S.  P.  •♦ 

B^  therefore,  mast  be  put  in  within  four  daya  (^  ithe  Smamt  fffunod. 

Ibid.  ^  *       ''     'X      =5*^^x10^ 

If  the  writ  of  error  be  allowed  before  judgment*  the  time  jQi*|M^|[yfg  la 
bail  rises  from  the  judgment,  if  after  jiid£:ment,fipom  the  time  ofUie  ulowaiioe* 
Per  Buller  J,  Ibid.''  J  "S       ^         .  .   ,.  ^  ^v, 

'  Altomnc^  'of  a  *wtix  of  erroi'  niity  be  served  •before  tile  pfaiHtflPJi^lititled 
to  fittiflljedtftnent.    2  Bbs.  ft  PuL  137.  -     '/    -*  i>'»^- 

A  wnt  of  error  on  which  bail  is  r^ulafly  put  in,  opeibt^  A  a  sdi^ilPtte* 
emionFtahMi'oat  ibofow  it;ii«s  alewcd.  'Seau\ii  ikut  di%>HiHBdh.doi4>  by 
bail.     2  T. B^  44.  J         1     «  .)  ^  .v>*^o.«i'ts  '^^^  \ 

The  ^wanee  of  a  wrii  of  error  is  itself  z.superMde^*^  X^M^^^^flS^iiig 
the  allowance  is,  tiiat  the  partv  may  be  in  contempt,  if  he  sues  oytie^iecmtino 
aftwfwa^  I  X R.  279.  1  B.  &  P.  478.  2  B.  «c  P.  a70. .  ,  f^.^i^m- 
pieiely  k  it  a  supersedeas,  that  it  avoids  any  further  proceedup^^llbbfii  jus 
express  notice  to  the  plaintiff  below  not  to  proceed. .  a.Taunt*.  2Q^  !,Bq  Jthat 
even  a  retjurn  of  nm  est  inventus  by  the  sheriff  after  an  i^o>v^oe^Xfl4*  ''^* 
sa,  issued  before,  is  a  noliity  ;  ana  by  consequence  so  ^re  sut^CaQtijiyiiiv  oro- 
peediufls^  thereon  by  «i.  /a.  against  the  bail.  2  East,  439,  Final  iadgnent, 
however,  may  be  signed  after  a  writ  Of  error    has  been  iaken  qo^  an* 


allowance  served,  where  the  allowance  is  not  servetf  tiB  th^  Writ-  is  ^oent. 
3  Taunt.  384.  *^ 

liioiigh 


Proceeding  in  error.  453^ 

.   Though  the  writ  of  error  i^as  not  allowed  till  24  Oct.  and  the  writ 

*  of  execution  was  tested  tlie  23d,  for  of  course  judgment  is  not  signed 
till  four  days  after  the  beginning  of  iXy^  tern^  ,wl,»i9li  ^W9s  ,tbe  27th 
Uct.     3  Lfev,  312«  »•..•<  -i  i4it,'   .^  •  // 

.,  If  p)aiiitif[  defers  signifi^  judgm€:^(  tiU  -error  ^)^qf,  f^^l.t)»e^{bHjD(gs  dc4>t 
on  Jt^dginent,  the  court  will  order  new  writ  of  ^rqr>i  ^o^i^y's  ,«?tpftfi<f?« 
Barnes^  j250.    Vid.  1  T.  R.  279,  ace.  .       , 

,  ,  Ex^ution  after  error  ^aliowedt  and  bail,  is  irregular,  t^ppgl^  the,  .writ  of 
errqr  \va9  returnable  bqfore  judgment  signed^if  it  was  signed  the  same  termt 
eyi^n  though  error  returnable  the  essoign-d^ :  not  if  signed  in  a  suhseqi^nt 
term.     Barnes,  197,  198.  260.  j 

r..  If  there  is  verdict  against  fdur  defendants*  and  judgp^eo^  by  default  against 

*  a.  fifth)' who  brings  error,  without  bidl»  court  wUl  g^ye  leaver  to .jt^qi^^  execution 
against  the  four.     Barnes,  202.  ,      -..  ..i  . 

'  A  certificate  from  clerk  of  errors  that  bail  iis  not  put  iq^^^.nqt^  necessary 
before  taking  out  execution.     Barnes,  212. 

,  And  a  writ  of  error  shall  be  a  fupersedeas^  .ttiough'  it  te  jot^ judg- 
ment in  a  former  writ  of  error,  in  which  a  supersedeas  was  granted. 

R.  p^r  three  J.  Co.  Cont,     2  Cro.  341.    Oodb.  250.    "T.,.  '|  j,  ,  "* . 

A  second  writ  of  error  is  no  supersedeas  where  the  first.,  becam^  ine^ec|,ui^» 
.through  the  plaintiff  in  error.    8  East,  412.  '.,,  .     ,.'  .     « 

Though  the  record  is  not  removed,  but^only  a  transcript  lo  tl^e;  court 
where  error  is  brought.     R.  2  Cro.  535. 

Though  no  notice  of  the  writ  allowed.     R.  2  Mod.  Ca.  37S. 
.  .Semble,  that  a  writ  of  error  from  C.  B.  to  K.  B.  in  whidi*  the  lecordr  is  im- 
properly described,  is  no  supersedeas.    5  Taunt.  82. 

The  court  will  not  set  aside  a  writ  of  execution  issued  after  allowance  .of  a 
writ  of  error  served  on  the  plaintiff,  if  the  writ  of  error  described^  the  per8<|n 
suing  as  the  king's  debtor,  when  in  fact  he  had  proceeded  on, a. cc^iioi  pf  pri-^  -* 
vilGee.     I  Price,  312.  .  . 

§Of  if  judgment  is  affirmed,  the  supersedeas  continues  till  the  record 
is.aent  back. 

If  error  is  discontinued  by  the  no!  coming  of  the  justices*  R.  6  H.  7. 
15.  b. 

Sd^  if  the  plaintiff  in  error  is  nonsuited,  or  discontinues^  or  error 
abates.     R.  Sho.  404.     1  Sal.  26 K        " 

'    'But  9f' the  execution  is  executed  before  error  allowed^  pr  notice^ 
;£here  shall  be  no  restitution.     1  Sal.  321.     Mod.  Ca.  130^ 
,.,;  rXftPp^  ,it  was  returned  or  £led  after  eixor  notified*   Mod.  Ca.  130. 

And  u  it  is  levied  in  part,  such  part  may  afierwank  be  applied  to 
thedeb^    R.Yd»6^ 

.     For  the^eriff  may  tietorn  the  goods^  and  afterwards  upon  a  vendi- 
tioni exponas  sell  them.     Ibid.     Vide  Execution,  (C  6.  8.) 

But  without  a  venditioni  exponas  the  sale  will  be  void.     R.  1  *Rol. 
81J4.T.10. 

^  '  If  tfefendant  is  taken  in  ca.  so.  and  bail  in  error  is  afterwards  perfected,  be 
^fliafl'lje  dischJirged;  but  on  a/. /a.  the  proceedings,  so  far  as  sheriff  has 
.'gone,  raukt  stand.    Barnes,  212.  . 

Thtf  idmfe'persons  who  were  bail  in  this  court  may  justify  agwn  to  bail  upon 
'^Writ  of  error  returnable  in  parliament.    8  T.  tt.  53d. 
•  So,  if  a  writ  of  error  abates,  a  new  writ  of  error  in  the  skmej  <iburt 
is  no  supersedeas.    R.  1  Mod.  285.  ^  i. 

Nor,  error  in  parliament,  and  errors  assigned,  if  the  parliament  be 

diss<^ed.     R.  Ray.  5. 
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thare  is  bo  default  of  the  party,  yet  a  new  writ  of  error,  retunttpie 

So^  where  the  first  writ  of  error  is  returnable  at  the  next  $^i6ns 
of  ,piMrMAi9^Qtr.#t  16  no  mpentde^M  in  resjiect  of  the  dis|puic«,  ^^^^ 

ret»rn,.,,Br.l  Vw^86^  t  •      *  -  buirx:> 

.  Wh^r^.  a,  t^h^  intervenes^    $enib.  3.  BJpd.  1 25 .     t  f-eij.  |^^  ;  j ,;  ^ 

Writ  ^  er^r  ip  par^am9i,t  I3  ro  supersed^tui,  if  it,  be  oof  t^^aascrioea  10 
|pi4iteenj4ay8^^spdihc  paj-fiainentbe  di»soWed.    JBudI).  64.       ^^'^"•^8^  Jf^'^- 

If  error  is  l>rbugot  in  parliament,  though  t^e  bouse  ik  proropiec^ 'iUf  tteP 
record  has  not  been  transcribed,  the  court  will  not  on  motion  g^udiVk^kfii 
take  out' W^lrittidn.    Bunb.  iSf.  *"'    '  '•  '  *       ''i'  li  ,'3.i  viodjC) 

So,  if  a  writ  of  error  is  retiH^Ue  in  B.  tL  or  iSkoba(]Mr»  aftar^, 
ileXttertli."  I'^Viftnt  2B6.'»  ^' ••-' •'•  •;    •     ••    >  .     '  .^- U.  .;<.  lmj  t- 

Or,  ^n"^^  ilk  rtttfm  t^f  tite  1M» 4ferttty>  forii^^Mtm^mq  \  ■  Jl iiltrf 
delay.     Semb.  1  Sid.  45. 454.     1  Vent.  266.  ^      ^n  . 

S6,  irjit^^etit  i»'  affirmed  in*  tfi<  Bseb^qwir^dMioto^-  flBd;«<br  a 
$cirejfadas  theremion,  a  qaare  execution.  nM,  jlci<ia-bvaiigfa^aiid^aae» 
cutidti^  iwvM&Si  ^ntt  Ifaen  a' writ  df  iMMt  «»i4bmugiitvtliti;aoi(  it 
Oitai'iifieheysapefstdem.    Ri  5  Mod.  28».    • 

After  affirmance,  ^n0r awram  v^bit  widrtlut  iaava  » no mpn\mBiimhlM't 
cannol  be'alle'Wed  wUhout  toave.    8tr.  94lh--  •«,/ 

So,  if  after  error  the  record  ia  not  removed,  for  a  dday  a|ipiais^ 
Pr.Re^S14»^ 

And  thojpfadntiff  niagr  lm9e  a  writ  d^  ejoecmtionejwiieii*  ,  Jj/hi^C^ 
220. 

S09  if  by  a  defect  or  die  writ  of  crrof,  tlie  record  is  {uH  ^reioared, 
exeentipttttiay  betaken  out  without  motion.  •lSal.365*>>        <  .1 

Other#iBejxflh«  writ  of  error  abates.    Ibid. 

If  I  Mnr  sbates  bji  the  act  of  pluntiflf,  (as  if/afK^M/e.a»afp^  ii^f^^ 

So,  by  the  st.  S  Jm*  S*  error  is  ns^S9g9fr$0deaSf,mtm^9im^^ 
^tiSbt  ibr  money  only,  or  rent  or  any  contract;,  if  tlie  pllimilr  does 
not  find  bail,  &c..as,  in.  debt,  ooventmt^  ftc^  ibr  t^U'f  ayment  of  refit, 
&c.^  Sho.  14.,    2  Keb.  131.    Vide  Bail,  (G  2.) 

Biit  the  A;  S  Jac^  t$.  does  p6t  extehd  *wfk«lie  tg^rot  VW^'beftiri^the 
tottlie^'  .atid.  disccmtitlued  by  the*  hot  cohMiig^bf  litM  j«Mtii^iiiBildiAafi 
tooCh^Srritisbrdtigfataftef  flwftmtuW.  '  «.^«<5!^.M(fl?/^n  bIo  vn 

Nor;)  bv  the  st.  13  Car.  2.  2.  on  judgment  afl^fiA:dt«PN)]de9tftr 
iidtWitiiii^^Wiitfl'^si  In  ah  a(ti6h  tipdtt' the  e^'^t^^^ 
payment  of  U^oticy,  trover,  coveniint,  d^tn|tr^,''irHrfed^«S9;Ti9i  sd  lltrf? 
.,  Ndr^;bJ^^lfe-8t. :;w  &  n  Cai':j«.  S.  vn)\iii^^tdt^^  itt 

ariy'^son'd  rfcUpii;  dr  111; qectnvent  or  dfe)W€t."^p  "*  :^r'^-3v  sH^^I 

t|c>,  it  is  n6%up^sedeas}  irbail  is  nbtl^^  ^tr^diu^WiARKdl  S^ 
wti^  e^ft^^  i$\ijR)n  b  jud^eiit  in  ([!ebl  iipdn  a  b^<ftr'p«yxiii&  o^^ 
so  jtaQi^  injbn^  as  A.  shall  declare  due  iH)l6n'accoiu&  MmmAfAi^ 
ll.fer^Ufl&,R  lI;Sv.^llV.-       -  ^       -i^V^/I/fl     .toi«o\:>  inai 

,&.  error  in  parliament  js  no  ^npersedeas^  if  a&^  M^aflidiA^^ 

not  given  by  bW,^  w&^r^' there  was  %&n  l^AyAj^Mdr  MelH^ 

the  same  cause  in  B.  R.^  for  such  bail  is  not  lialiie  to  tlie  oiatsMI^' 

liament.     R.  1  Sal.  97.    R.  2  Mod.  Ca.  79.    Str.  527. 

Bat 


B^t  bail  b  sofficjent  tbow))  the  defendaot  hinuelf  did  not  cive  liis 
teoDgnlzanoe.  "R.  'CarUi.'iSl.  "aBfes.  StPiflir'fM?'  -^IWiia J?51 -^S, 

S,P.  '■■' ;    ■  '         '■■■■.  ■■''.'"  ■'-■'I'"'  ■■■■'«; ■"■;-^ 

Sq,'tt)er^nlayb^  exception  to  th^  bnl,  i^riC^t  tkti<e,'%M^^ 
cannot  take  out  execution  without  a  rule  of  four'  '^df^  fer  c^^'b^I) 

f,gl,S8.'  -^  -■■  ■;    ■  ■  ■■     -     -'  ■    ■'■■'  -^ir -.i  .1..!"  ,.P 

But  Sy  'the  st.  13  Car.  2.  and  16  &e  17  C^:  ?■  tlipi^  'ieM^eMdo 
qof  extpp^  to  error  by  an  ^^ecutor  or  ^dministnttnr;'  hor  ar^lhMr 
Pfilfcin  die  St  3j{ic.S,  if  error  is  brought  l*y  them  ujidn'tfijrf^g- 
ment  against  the  testator.  Or  against  thetnselvcS)  as  ^jfecutdi*  iti  itdiAi- 

iwttwpr.,,  R..?.firo.s6ft  firo.  c»f.  fi?,  ]t,it.$;  .y^;t^s.;;ywe! 

Cd«*^b),  ,. ,.,  ....,•„..    ,     ■:  ., ,,  .„;„   ,  ..,,1   ",.,^'; -,'„, 

Otherwise^  if  the  executor  or  adm\ai$lf^jui*.mKgfmi^.f'f.M(il^ 
prttpriik    S^o.&(h.  R.I'Sid..«^.;  ,_.,-".  .-.^    „.„,;|,\/. 

60  the  (t.  8  Jac.  8.  does  not  require  bail  tit,j;||n^,[Upi^  a  jji^gi^^t 
htt&diampm  abondforp^rfimnwiof)  oCpove^^tQfaC.  J§,i  ^|kp,,A5.,(  JR. 

?  Bui.  54.  .■      /   •         .,...-;...,    ,i.„.,>, 

>  1%Qiigfa  d»4)re9tibb|tfiiri)oa'psyine|UDf  r«D^  8^(^,.,.:^p,,l5j^R. 
»>l£eb..l3l.     R.Cbi4.  29,  .  -      [,-,.{  ,■■  :^{     .', 

Nofyid  error  ufxni  a  ju^fpnynt  in  d#bt  -ayoft  ,»  )?«pd,^flE  PpHB¥flt 
:(^  money  M  the  retarn  uf  a  fdiip  and  perfom)ance  of  the  ftt;U^«  of 
*  bAtomtercootract.     R.  Sho.  I*.     Uubf,  Mod.  Ga. ^. .  . ,,  ', ,,/ 

Nor,  in  dpbt  for  a€^  performing  an  award.     Sho,  i4s.  .j$.'3,  gu}, 

■54.-      .,■.■•■■  ,.;,■,,_. 

Ot,  for  arrearages  uf  an  account.     Sho.  15.     R.  S  Bol;  £4v  ' ' 
'  Kor,  in  erroF  oppn  a  judgment  in  on  actioii  u|k«  Uti  c»m  up^  s 

^11  of  exchange.     S|io.  IS.'  \_ 

Nor,  in  debt  upon  a  bond  to  indetnnify.     Sho.  H. 
Nor,  is  er^PT  i^fOM^t  against  an  avgwaqt  for  reM  l^j  t^^f^MRUff 
inr^Wip;  fpr  it  J^  not  debt  brtHi^t  by  him.     R.  HobftffiSss  „> 

''Yet,' In  error  upon  a  judgmeot  in  debt  upon  fLJpdfajfo^  iuuliiare- 
^^|i«d  |}f  ihest.  3  Ja.,  thpugh  the  first  judgment  wfi9  intfebt-ibi^.DM 
j)ei^(n^ijjg  coyeoffltB.     B.pertwoJ.  1 1/cr.  $Si>.         ■■''  , '  <<  ' 

,j. (..!.,,„.      ^9B  IS.)  Record  how  removed.  '.  i,-i|.;  .m 

,11'Wbm'env  i$  bn>u£ht  in  B.  R.  of  a  judgment  la  C.  B*  fMittititr 
oaArtttta  upon  fit^  rail,  ^d  tbftreupoa  the  record  it«eFf'(^cept  in  the 

cftse  off  pn«)  is  Mu>«niUed  to  B.  R.     1  Rol.  752.  ViS-  ".  7".%'% 

.^J',i{Co«p,8«.3-  ■ .      i-    .i   '.<,  '" 

I,.' AMia.  fimir  nil  »^'m  tjtebujtii^  of  Oxford*  tl^e  r^wtf^  i\fff^ 

■hall  be  renw— "      ■  n-t  -.^»  1  ^ 
'»  'Tbcitvlioll 

Jurit  clamat. 

'S^BJ  A, 
452. 1. 65.    R  ».  B.  f«V  V.  '  .   -    .  .. ,-,    .  -     V' 
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prU  covimmi  the.  iTe$9fiTer,  ^  chamborlaiD.  ta  (take  k^tiht.tile^ 

•l'Rol.753.%a;        ' 

j^  Ij^  i^Fi^r  }a  tbe.]^KcIi^uer  upon  a.judgmmt  io  B.  U*§  «»ijr  ttie 
tfa^cripf.  ^}o^  W  $ent*  '2  Ct(f,  535*    {Doi^.  Sfi2.  n.]  Vide  .Qowts^ 

S09  in  error  in  parliamient  upon  a  judgment  there,  for  the  hMtff- 
justice  ^nveys  the  roll  with,  the  transcript  to  the  hon^e  of  .lonlsy  Md 
leaving  the  transcript  there  takes  back  th^rolL   .4  Inst*  21..  J>f< 
875.;a.     XRol.  753, 1.  20,  .  2  Cro.  341.    GodU,247.    [Cowp.  8*3.] 
"Vide  Parliament,  (L  2.)  i  ■ 

J|)e^r^  in.^liaQ)enta9jioit  transcribed  in  fonrteea  daya^  tbe  ^ie^^^i^l^n 
error,  od  tiiouon,  sliall  be  at  liberty  to  ta^e  out  executu>n,  if  uL.idt4iQt}|rai%( 
scribed  and  certified  in  eight  days.     Binib.  69.  \  .   l 

But  the  court  will  not  direct  the  master  to  include  interest,  Ir^  th^^cQ^V*  ^ 
be  taied  on  n^n'-prossinff  a  \viit  Of  error,  returnable  inparliaine^  fj|^,wafif  «ir 
tJishscribTti^i  ''"2  f .  B,  Sp.  ^.  . 

So^  in  ^rmr  (n  B.  R.  upon  judgment  in  Ireland,  only  tlie  tmn^ipt 
wrifeferiidted,  because  of  the  danger  of  the  seas.  .  2  Crb,  53&1  ♦  ^ eJL 
lis.     Godb.  !>i7.     2  Bui.  162,  163.     2*Rol.   126.  274.     (Cqwf-^ 

843.1       .  ,i   •  I        *  -  •  ,  '  -.  '       '  ...... 

^  It'etrdi^'ne  m  H.  %  ofa  juflgment  in  C.  B.^  thou^.the  j^fdgmi^- 
atld  the  t^cor^  oh  which  it  ia  entered,  be  removed;  yet  the.origf^al 
shall  nt)^ 06  removed.    l,Rol.  753. 1.  7.  ^  .  .    ,   • 

~  N6r,.in  error  of  a  judgment  in  Ireland.     1  Rol.  753.  !•  13.  .      -  « 
Kor,  is  it  necessary  in  error  of  a  judgment  in  an  inferior  oatrt. 

1  JLoU  758, 1. 10. 

.Q<ia  writ  of  ermr,  C.  B.  aends  up  the  very  record,  but  B.  R.  sends  only  a 
tranacript  to  the  Exchequer-chamber,  and  therefore  the  transcript  must  be 
'  brought  back  to  B.  R.  to  be  amended  by  the  original  record.     Str.  837. 

But  in  error  upon  a  judgment  in  an  inferior  court  upon  a  scire  fa- 
cias aninst  bail,  the  proceedings  in  the  original  action  may  be  re^ 
tumM.     R.Ray.  451. 

i\nd  when,  upon  error,  the  original,  imparlance,  warrant  of  atto^ 
ney,'or  other  part  of  the  record  is  not  returned,  the  plainiU^  in  .error 
may  allege  diminution^  and  have  a  certioraribx  the  pfut  npt,ri^Avr4f^ 
1  Sal.  2Bl  '  :..  t  .. 

Jf  exceptipn  is  taken  to  th^  omission. of  a  wprd  in  ^  writ,  'pUlii^flEliiiiJirf^r 
most  bring  i^  before  the  court  Vy  ceiMorari.    B,  R.  ^..19,      .h.^^-irx')  >  fjiv*'  *' 

lltoitgh  it  appear  on  the  return  to  a  certiorari  that  n.o  bill  ^^^A^^t^^^i 
court  of  ICing^s  Bench  against  the  defendant,  (in  a  suit  there  by  diQ^)  m  the 
terM'bTwhtch  lihe  declaration  is  intitled»  bat  ^ at  a  bill  Was  ^\^i  ,^1^, . 
liinft'bjr  the'fMntiffin  the  following  vacation,  it  is  not  erroneous^  ^f  jt  alsQ 
appear  that  the  bill  was  filed  df  the  preceding  term.'   2  H.  Bt  ^OiSi' '"    '  -^i 

And  diminu6on  may  be  alleged  in  errdrupon  a  judgment  in^^V^alpfy 
in'A^Cbanty  palatine,  before  justices  of  oyer  and  terminer^  .as  welt  ji». 
uptmajudjtoent  in  Westminster-ball.     1  Sid.  '40.  1S9.  1^,^^*'*  -^  'l,*' 

So,  if  a  difierent  original,  &c.  is  returned,  the  defendant  ttmy-A^lea^^ 
diitiirintioni  and  return  a  true  oriffidal.  R;  2  Cro.'  1^6, '  %.'  Ca^ 
Car;-91v     •  •        -         .  *"  '^       '  fy' 

.S(d,  if  %«mt  of  an  original*  &c.  be  assigned  for  erirbr,  the  clef^n&Qt , 
in  error  may  allege  diminution,  and  have  a  certiorari.     1  Sal.  267* 

Or,  may  by  rule  compel  the  plaintfffto  do'  it.'    Ibid. 

But, 


ProceeSini  ^  'rrror.  4fS^ 

But,  IfneitbA  «ie  pbmtiffor  k)efeMatit'ab^'!t;'-iJat:'^1e^',i%^J9 
o(m-irfioii,judgment8hall  beaffinnedi  I  S»1.267.  Sho. '78.  "^  ' 
'  'ir«  eertio^a»  ta  amtfded'upDridithitintioti  olf^ecl',  fbd dWfehdKtJfin 
afar  may  enter  a  rule  wth  tbe  secondaiy  for  aretimi  -dtlJiewTW'; 
and  if  it  be  not  returned  at  the  day,  the  benefit  of  it  will  be  loat.  VMe 
iMr.  4.      1  Sal.  287.  '^  '"  '' 

But '  dlmimitictt  cannot  beall^d'in  enWupbii  ii^juclgfAj^ln  an 
inftrior court.     I  Sid.  ♦0.     K.  I  Sal:  869.'         ''■':';;,/■''   ■ 

Oj  upon '  a  jodgmeut  in  Ireland.  Vide  iiiti',  4:  il^'cbatJStiO' 
214.  V-    ■     .    '■■■^■'■"i^  -  ■ 

■''tfW,  After  in  HulhtrstehikwapUaied:\i''S[Si:'iip:''''Ciih.%l$i^ 
R.'Mo;rOO.  ■    1  Sal.  269.     2  Cro.  J*l.  ■■■."■.'"■ 

The  court  may  take  notice  that  the  record  i 
rari  for  their  own  Batisfactioo  befpre  errors  ai 

He'6oart  may  award  certUirari  to  bring  thi 

matid.  coateiaiL  car.,  though  no  diminution  ii 

'  And  after' /ft  nuih,  Sec.  ple&ded,  the  qo 

tefoT&ct,  and  Tdr  affirmance  of  the  jQdgo 

I'Sal.  2Q9.     Sho.  «14.  , 

So,  in  all  cases  tbe  court  may  award  a  certiorari  f^f  Wf^JP'H^^fT'^ 
retiordnot  returned,  or  mistaken  :  for  though  the  pany.,i^^M>nP^ 
by  plea  of  in  nuA)  est  erratum,  tbe  court  shaJl  pot  be.     K^  },SaI,^270, 

If  an  erroneous  writ  of  priril^^  is  assign^  for  error,  it  must  "be  brou^t 
before  tbe  court  by  eertioraTi ;  the  recital  in  the  declaration  is  not  Sufficient. 
Ld.Raym.  1398. 

If  to  a  certiorari  rettuu  is  made  that  there  is  no  such  writ  rem^ir^g  id  the 
offica,  and  on  a  second  certiorari  return  is  made,  thai  on  searching  the -writs 
tfaareiaaucba  wril^  the  second  return  shall  be  taken  to  be  true:''  £id.  Raym.' 
1476.  .      .    i,        .    ,' 

4  seoiHMl  certiorari  shall  not  be  granted  to  Tererse  a  I  udament. 'Sti^'7(I£.8l  9 ' 

AfUrin  nitilo  e$t  erratiun  plea&d  and  argued,  and  alrawedlD  beiaiQtnfiaft* 
sion  of  the  errors,  the  court  on  affidavit  ma;  award  cerfi«ntri  }(>r}tflinteice 
of  iudgment. ,  Str.  907.  . , ,   ',    ..  ..  .„  1,1, 

'Errors  caanot  be  verified  by  a  certiorari  tested  .befiue  the  Trm.ia^  Mror. 
Sir.819.     id.  Raym.  1554.  ,.,,■,  ^^  .'    ', 

Tberebih)  ia  good,  though  die  name  of  office  is  omitted^  ifitsay^ks  to  nvs 
'  within  is  directed.     Str.  695. 

iif'lberd'ls'«  material  variance  between  the  writ  ofenthr'fRi(t,tJie 
record  (;er(i6ed,  the  record  is  not  removed  tberebj':  as.'if  it  Varifs 
mWB^It^oflhecourt;    R.  1  Rol.  "^Si.  1, 5t).     R-Sho-tW/zi!    . 

A  Writ  {if  Qn^r  to  remove  a  iudgment  upon  a  plaint  levied  bemte  ttiQ^nuytio 
aldermen,,  and  sheriffs  of  a  city,  will  not  remove  aJudginei|tOD,a  pliintb<B- 
IbrethemkyQ^an4coi^tables  of  the  staple.     R.I4.B.  819.  '     ,'- 

Ifit^ries  in  (he  judg^,  offJie  court.     R.  2  Cro.  254. 

Or,  says  in  curia  noslra,  &c.  where  the  judgment  was  io  the  Uine 
•f  the  predteessor.  R.  Dy.  105.  b.  1  Rol.  7?*.  I-  15-45.  ^bo. 
186.  S._    R,  Garth.  158. 

ScH  it  H  varies  in  the  name  of  any  par^,  Jiis  abode,,  or  ad<Uti(UI» 
1  Aof.  73«.  L  5.     R.  I  Sid.  104.  193.     R.  Dy.  173.  b.     ISalt  864. 

Or,  mei)dons  more  or  fewer  parties.  R.  I  Rol.  7^3.  )•  49>  ,R^ 
1  Sid.  269.; 

Or,  a  difiereot  sum  for  daniage9>  &c.     1  Rol.  754. 1. 40. 

Or,  di^rent  particulars  recovered.     3  Co.  2.  a. 

Or, 


4»  9hKAXyfSJS^    ,^ 

So,  if  th«  writ  be  directed  to  A.of  4|iuigneQt  coram  ty^'^  aoit.'Af 
died,  and  A.  «•■  made  diief  jiiptiftt    A-  ^<)>  ^^  .'':    ,     [    . 

So,  if  the  writ  of  error  meotipns  ^  ^^i|  by  bill,  •*^)ii'Sf9,i^^19PrR3Ft 
-'bf<prtVi«^({fe,Wliy«rig|iMd;-  B.«9U6fiOrf  ,.,;      Kur-M^'i^Ka 
Wtt'ff 'fte  writ  of  error  does  not  nieofioDi  KpNit^bi^gi  ii^  mHr  «^ 
the  record^  the  writ  shall  not  abate  for  it }  as,  if  il  does  not  Dmtjoi^ 
the  pai^ys  fiddiOoii.    Per'Twis^.  I  Sid;  Vf^.-^^  J^9PKlaf^i>Msalob. 

If  the  writ  is  titter  A.  nuper  fk  ^paitip,  m  «mii.  1l|i^y  ittifl  di^nflKdM 
is  only  mtper  de  Westm-  S  if  A|idd)0^3c  U  iff  &e  tWt^  H  fM*eit  'V^mAI 
Str.  3j6.      ,  .      .  , 

If  %  lUoPii  jt^gnicBi  W  ^alrt^pr  in  M  M^nqi  foAr^fM  »  01^ 
ei  drforceai  freieitandOyiLCmBi  atomilathfl  ptote^nn^,  %  I  Sid*  J  3»* 
Jf  error  of  a  JudgQient  in  fuare  impedii  says  qtw  m  f^^^io  et  r^i^ 
jtMiii  'Wim%(kh,  be.  wher^  t|ie  jtidgMM  10IM  MEsviiiMMM^ 


'  Or^  errptAk  tb  a  sheriff,  withbot  iuhmm  bie4|»m^^#£Ji|%Hl|nt 
4^ein\)ob'is;if^ere  it  wasMbre  a  fottMr  dtoriC     Vi  UmtJp^k^^JfiY' 

^  Ifa  i^e  of  erP6r  ondts  the  dtle  of  the  jiiilf^  or  ikt^iti^^^tt^^ 
b^wrJ^JScc.    Dub.Oodb.  M«.  '.  t 

If  a  writ  of  error  has  a  material  ^ariaaee,  it  aiMtes^  pdA  tlyiylnjotiff 
^tt  h^ye  a  WW  writ.  ' 

^d  tb^  pjbwtjir  ^ay,  hy  motioDi  quash  his  own  writiier  tt(fie4iP 

tifflm  .Xyide^WW.  67J  '     . 

'  A  writ  of  error  from  K.  B.  to  the  Excheqiier-thtinber  oaaoet  be^iiiia^l^ 
\k%  ]ki  ,;lSwd.  ?5j0.    fifor  IP  Ch^we7.    Id.  353,  .  :„     , 

fio,  if  this  pifimtiff  df9e#  tio(  assi|{n  /^rrorj}|  find  tahe  out  §  »ire;/(qfiM 
^  j^l^  ffofnr  when  tbi»  ny^wd  if  xm^yed,  it  i»  f  di^<;pi>%i#ii^ 
Vidf^past^iJ'BU.)  ,  .     'i'  \ /^^' 

So,  if  the  plaintiff  or  iefeadaiit  lo  error  dies»  this  kiJi^^iOfttts. 
Vide^iAbirtniieit^.(HsM  .     x   .      :.  F^ 

So^  the  writ  abates,  if  it  does  not  mentioo  the  a/uise  io  W^^^m.'sC; 
it  J^P.  if^^'\  thpogh  ifcert^eord  i^  leauyved  by  it.  Jtt^y^pKflT^^^^ 
'*^But  tt^e  ^l9intiflr  cannot  ^iiejki  his  writ  of  enroe  upm^^mifr^fiiKi 
ration  %,s^  for  j^rfin^  of  41II  >he  p/^r,de$9  fcc»*  ^^MtsdaSIn  "^di  yif  nsv- 
f '  !|f  ^jror  ^bfkt^pr  ^is  discontinned,  after  the  record  itsdf \a>  nmMftJ^ 
tW«  mf^\  Jbe  » AeW  wn\'  gu^  cfirttii^  vtijif^Hdkfr^'^^^JH^  r^iMpi^ffh 

As.  if  the  juikpaicD^  h^  ^gai^st  t^ep,  wi4  *  vriit^if^^^r'Mv'^^  ^'iApin 

«rtf«r. wjifc  .«f4li553^  HOP.    §tr.  60^^      -  \1  j  '^  '^ . 

So^ifWror  is  brought  for  Qfi^r  hi  i&i^ 'te.  n^fli  $  jttigiissiiifls 

5o,  if  »  w5t  ttCerisgr  if  qa^ed;>fcfa^-«^'4WJinii»l^^ 
jlihv^  f^er^^cWs  wght  to  have  Joined.'  ft.  2'ldM^€!tf4tt^. 

But  ir  th^  r^iyt  jb  not  remoV^ithere  i^uA  not'  be^a  IM^imAtmm 
((9Qqm  i^Y  &<v;  /as,  if  a  yijit  of  error  is  brpo^^  b4ftSk|BdghMbt 


rjmen, 


So, 


$0.  if  s  writ  df-ertW  u  gtudhtdl  %h  aTaAmniii-im^mai^riSp^. 

?S5.).10.D.     $Ot*.\S:V.     Vid^WpmJ.ui    ^' ..,;- -  i*.  ./,  '  i-i  ,bjjl, 
writ  mux   coram   wdis,  thoneh   only  the   traiueri|*Kirw9,l«fqMMidb 

a:'Al.'Tsg;r.'s.    ■    ■   ^        ■  -,      ,         ..  -  ,;,  •=:  vT^ 

Defendant  cannot  havt  kate  to  transcnbe  tfaoracorf  (lh»^tphkiii(r^f)^ 
not^lnti^fQ  tf  itoi^M. ihowit,  mi  t»v«b«  b^»efitaf  tlye  wcpgiiiainye. 

WW<88U  J'Hi  ■    ,    .  ,    ,  -■    1    ■;  ^     :    ,-  ..        "^^'^ 

.dbdeXafMadcribeiMy  be  Mired  W  plainttff>i^ie1f.    .fiarpj 


'  AjMfi4it)M.:«gnpd  fi|r'^a(itjof  tranaonbiDeOie^reop^,  shtlPU  tec,-«£3«l' 

J^:"--:' ;;;/'     ■■'     ■WWtt-it«h»U.-bfc,',..„>.  ..,o-,,^SB'mo\>fci> 

to  iwgn  his  errors.     F.N.B-SOG.     LuU  85*.   '        '  ^^  <~^  -™s.(^ 

omreSt'ieAxMthU  in  tfo«  nme  ot  u  the  iiext  t^rc 
'  Add'if  Undoes  not  asiign  erron,  and  take  out.i 
■ane  tenot  tbe  writ  of  error  is  discontwiwdr  ttpd 
a'new'wrx.    F.N.B.20G.,  _     ,..,.-■ 

Or,  the  defisndant  nwy  hftv«  a  sekefaaa$  ipiar$  t^xi^tof^t^^yitu 
aW:'iiBd  iq»OB  two  MicifJi  aiidmdgmeBt  tbwwnib*!^^ 
tion,  though  error  iiaftorwardsaKiffoed.     Cattih,  4f  >        .... 

IF,  aftera  writ  of  acror  «Uow«^  ddeodast  in  vw  &ee<vn«  ,D49|pt|pti 
bia  ungnee*  chdM  ane  ootatl.^  4iMr«,Jfcc.  in  ttkeiro^i  «W«^;  O 
ttliae'ge^«n«tik  «h«  vnt  vf  «mr  «  Ac  bwknipt'i  ama  tiiliiMJ 
l.-TiT|bi«3.^  •   .   ■    .  "  J       . 

But,  if  plaintiff  ip  cm>r  m  dUatwy,  de&wiant  ^t^^s^  d^hj  i  Aw  to' 
DwHKib*  ;,  .w4  if  *^;wij|  »t,..defcn(Iant  war  twa  -prdilAtfafln^bW 
B.  R-H.  351.  i     ■  t  ].   ^ 

^JfFoi;  Uiere^pif  be  noiqt.  /*.  ^lum  uecwf.  ate  till  'lIi«i«iHiBdafflh9£fdtf 
ree(ird  below,ia  J^tumed.     Simb.lbJd.  ,    ...  i  >.  -,,li   „^ 

TheWre/ocHM  qMarc'exwiiHawia  aoa  mA^b<.Ate4  ont,lein^a^)ii^<«^llfe 
ret^MtPWM^>ctt4ftitli  tlungh.it  in  iwA(rib0(bt«  d^efp^«;i«jf  <^(lije,f|tDB 
0ren  bytbe  niI£&)rtliht;purpRK.    ^T.iCl?.(.  ,,  .    , "  : ,. 

r)ifllRneApa^(M«.ii»«f!e9te«^|ifMr^JU«.»W]r^  auM'Wrtmi'amnktbtiltf'lIS 
r8fenoltKai4  ttff  recoF4t^(V>8ti  ^  trftnacHpt  ^v  not  tbenb«to  fai^^t'  Im- 


4/66  PLEADER. 

i  flo^  if  upon  rule  giveiv,  thd  plaintiff  in  error  in  B.  R.  cbcies  tioc 
assign  errors,  and  certify  the  record  within  eight  days,  he  will  be  ncm* 
suited.  ''-     .i^*"»'      1       *  •■     • 

In  error  in  an  action  by  original,  the  rule  to  appear  cannot  be  ^ven^tefive 
iboi^itario  4ie4v>^^«f  :th(&«ctorB'^y  of  the  second  mr«  Judas  (the  BtMte  kir- 
ingbeen  returned  nUuL)     1 3  Bast^  39,1 .  . 4 ;        .. « 

.,  Writ    of  ercgr  gannot  be  nonprossed   without  a  rvie  to  aasign  ervor*. 

3B.M.  1772."  ,    .    .  ./.;',< 

If  the.attornoy  for  the  plaiutifT  in  error  from  Ireland  cannot  oe  found,  xiie 

court  wfll  malv'e  a  rule,  tnat  if  errors  are  not  assigned  within  a  certain  t^ne 

after  notice  is  fixed  up  in.^he  office,  the  defendant  in  error  may  si^  a  fton- 

jpros.    Str.  417. 

'    IfneitKfer  plwn  tiff  in  error,  ;ior  his  attorney,  can  be  found,  thfe  court  will 

order  that  rule  to  assign  errors  fixied  up  in  Kmg*s  Bench  office  shali  M  'good 

notice.  '  B.  B.  H.  130.  . 

'  '^^e  plsdotiff  in  eiror  in  the  House  of  Lords,  may  nan-ftos,  his  wri£  vdthom 

canjins  up  the  transcript, .  and  semble,  in  the  Exchequer-chamber  litf^wfitc. 

I  m.  Bt  9.|J04. 
Soj  iP  the  dtrfefidant  takes  out  a  scvrefltcias  quare  txtmtkm:  fUm^ 

ftb.  kfik!t  stirefeei  returned/ the  plaintiff  «t  the  day  of  rietttm  taaf 

assign  errors.     Dy.  ??•  a. 

(S  B  151)  How  it  shall  be. 

The  plaintiff  may  assign  for  error,  an  error  in  fact>  or  errors  ia 

law.     F.N'B-30-E. 

On  error  in  fact  assigned,  plaintiff  may  conclude  with  an  averment ;  fior 
ddettdati^itiay  7)ut  it  in  issue,  if  he  pleases.     1  B.  M.  4 10. 

But  hk  Cannot  assign  both;  for  this  will  be  double.  R.  1  Rol.761. 
1.  35.     D.  1  Sid.  H7.     I  Lev.  76. 105. 

As  error  in  fiu;t  and  in  law  cannot  be  both  assigned  on  one  writ  $  sOf  after 
•  affirmance  on  error  in  law  assigned,  error  corafit  vobis^  and  error  Uk  fiiA  as- 
signed, shall  not  be  allowed.    8tr.  975.  T 

Nprj  can  he  assign  several  errors  in  fact.     F.  N.  B.  20*  £• 

Yet  be  may  assign  several  errors  in  lafw,  and  it  will  n»&  b«  douhfe 
Ibid.  .» 

NoTjCan  ha  assign  an  error  in  &ct,  if  it  was  not  ais^^ned  be^MP^tbe 
scire  facias.    Ibid.  ^ -t      •/ 

S^  he  cannot  assign  error  in  process  after  in  nuilQifst  ffv0hm 
,X>le»ded.     R.  Cro.  El.  83.  i»i;t  i      it    x 

Nor^  error  for  want  of  an  origiiuil ;  for  the  party  ciuu|^  rii^gc  ^ 
jiBinution.    R.Cro.  £L64p.  .i.:..it<'  .' 

H  yhantiff  in  error   means  to  take  advantage  of  thei»  being 'M»>faa»L 
&f .  \m  mOit  assign  it  for  enor»  take  out  teriMTarit  maA  gel  it  laiamed.  >•  ixl. 
Raym.  1441. 
''    The  plaintiff  generally  may  appear  by  attomey^  And  assigpi  ^bb 


Bnt  if  he  be  in  executi<MS  he  must  assign  them  in  person;    F«  N.  B. 

21.  A.  .'.!':  ;"'. 

'Yet  tte  court  may  gire  leave  to  a  defendant,  in  execution,  to'^^gh'.mnrs 
^J' attorney.    Str.  443.  ^  >u  V' 

'^^  €^,-  tbe  plainti£&  must  join  in  asrignment  of  errors^ /for  dH^  as»^i- 
mi^t  ^jr  one  is  a  discontinuance.     R.  2  Cro.  94.    ,.  \  ^\  \  .     ,,;• 

^  xKbiigh  after  a  )^rejacf(fs  ad,  audim^if^  i^lToice^  t^qy  atl  joiii  in 
(tfia  re^assignment.  '  Ibid. 

TThough 


Thoiurli  it  be  in  square imfe^  where  difrbisb(qii9ioi)lf  flqntoal, 

TbiA.,  ■■  ■    ■;■-.     '...  ,     ,n-     -vv.. 

The  plaintiff  must  put  ia  a  bill,  contuoing  the  several  eTT0n:m- 
signad.     F.  N.B.20.G.  •  -      :•-'    ui.v,.,! 

Audit  «h«ll  not  be  genwal  iuom>tilia»*rratumetti\nt^\>miitNiMit 
particularly  erratum  est  in  hoc,  &0.     Ibid*  "■  ■  ■'■"  ■  -■'' 

■Yet  general  error,  that  judgment  was  giren  for  die  fAafBtifl;  T^pre 
it  ought  to  have  been  for  the  rfefrn«lant.  is  well.  ■   '    ' 

Error  msybe  assigned  in  ev 
.It  may  be  assigned  for  error, 
party  appears  on  the  record  enti 
,  Taxis,  on  a  »ci.  ^a.  upon  a  re 
bound  ^omselves  in  the  aum  of 
have  execution  agunst  them  of 
held  erroneous,  but  the  court  tl 
L4.IL547,,,.  ..,,-....  „;,  ,„  ,.., 

If  the  assignment  of  error  concludes  with  an  aver'meiijt,,[ppSff.fl[ji[. 
^<m£id.,it  win  be  well,  though.it  is  error  in .tnct,.    ^iem^..^\l^.'J,^^ 

,But  if  error  iu  fact  be  Asi|gned,  nploriousl^  false»  jji^f^tyir^  ^fff 
be  fined.     Sal.  516.  ,  ,i  i      ,-..■»,■.  n'l-r 

If  error  be  asMgned  on  a  mistake  iu  form,  the  mistake  may  be  amendea  in 
the  court  below  pending  the  writ  of  error.     Ocaigj  1 14, 

And  this  in  a  penal  acbon.     Ibid. 

(3  B  16.)  What  matters  cannot  be  assigned.  ' 
But  the  plaintiff  cannot  assign  for  error  a  matter  coiitrai:3[.to.,the 
record.     2  Oo.  28.     R.  I  Lev.  76.     R.  1  Sal.  S62.     1  Lgt^QIO. 
2Cro.244'. 

,..  Nor,  a  thing  whereof  he  may  have  advantage  by  plea.  Bt>l  Rol. 
762.1  U).- 

Though  judgment  be  by  default. '  Dub.  2  Oro.  547. '  ■ 

Or,  by  Complaint  to  the  court  of  irregularis :  as,  tbM  ibe'oHgflxal, 
ftcf. 'WW  -not  returned  by  him,  who'  wa^  sheriC  R.  -1  ^skl.'  ^65. 
Ld.  R.  884.  '■■" 

'' 'Nw, «  iimg  which  was  hit  own  default ;  as,  a  delect  In  hiB  f^lea. 
Mo.  692.  '  ' 

"''->Ni>r}  « thing  which 'tends  to  his  advantage,  rf  itwaa  ntk  bythe 
coures  default.  R.  5  Co.  39.  b.  1  Rol.  7«0. 1. 10.  IB.'  R.'i  VmU 
^.M^'6ah<i."M.v'4Si:   VideS  Co.59.  a.  .>,r^ 

A  defendant  cannot  assis:a  for  error,  that  the  eouit  awarded  a  nM^mfcm 
buterwnJfli-MAienfoial  jutttmataught.to'hafiabecngtnn.  '  R.'U.  iL  J93. 
i..lOrllMd«he'(*iJrt.aUv«aaanesamgn,  where itwnuM'idlowBMn  O.hi. 
R.593,80. 

iilClBitfniD-bosjac^tauaiia^ecoBMlt,  tka  death,  of  the  aoiateal  piabitifE 
in  the  course  of  the  suit  cannot  be  assigned  for  error :  the  cotirt  wiU'!^iAh 
>^e  jwri^nniwfe. agd malte  the  attorney  Aew  cwmb  )diy  anfittOcliniintakniU 
not  be  granted  a«unst  him.     1  F.  52.  /.     i.>< 

,  £m[  .a^goed.  that  def^dant,  an  JnJwit,  appoued  by  att^wney. ;  gika,  ^hat 
diefendiaQt  was  of  full  age  ;  demurrer,  for  that  no  plaite  «hewn  wltene  .)^  ^sa 
of  full  age. ,  JL  venue  as  to  full  aee,  or  other  peravud  quality,  aot  fmW 
sary  ;  they  are  triable  where  action  prougbt.     Str.  8.  .     ^  J  .' 

Error  assigned,  that  A.  who,  on  the  finl  trial,  was  withdrawn  in  otq^^r  ■ 
view,  wos'swom  to  the  second  rannt^  not  allowed.  .  Str.  70. 

-  'V 
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If  the  defecnpdoD  of  llie  Judges  of  aniae,  A.  and  B^juH.  &£.  md 
juxtaforfMtm,^%Lk:  5iniM^  >tiii^  v^*d  isiUikit;  yet,,  'i  it  appea^  b  odier  pam 
of  tlie  record  that  they  were  Justices  of  assise,  it  cannot  be  asngned  for  ei 
WicSJr<Aa«Wcaf&ctin^tJiafeconl.    1I.R.H.  Kfi.'  ^^^T -Ui   ^. 

Defendj^nt  in  g^ctment  cannot^^srign  4mt;  bang  «i^lMnt«'- 


rMigitidt%Moi  wlikh.iieay#ofrly4a  th^  atihirffbiijpiiifMiiali  fT^*iy> 
'Nor*  mattef  which  might  hare  been  pfoadad  |odieis<if^J>Ki^.    AfL  ,^  j;' 
.    Xbat  the  Jiifapifiiit>  a>irBDd>i?i»y^ideWi*r  ipsieiid  of  fwdrfPl^  i^^i^ifipor: 
farwieltir  oir.tS  nt»Judipi)eii^  atid  ii(  mgiM  m  f^W  •rf*^:  Wif*r«ftiMtf- 
S».  440.  ^  •       . ;  ^ 

Rat  A.f i^>wM  siikmi 4f  » jiHWir  retiu^^itcl  qi^  ^4^  I¥>9^cijp4'ilifi^^^ 
not  retUTDMl  ly  Ihfc  fthertS;  fof /it  iSrContiR^  to  l^  rofiord.  :JS^.«(^|.f}^^ 

^»*»*f*4»'.'  ^    '"••'"•,         '     '-'   ■"•;..,    *'-  *^*n'  :bsdl^i 

That  the  defendant  died  belore  the  dajr  of  msi  pnus^  d  the  recora 
that  he  appear^ ^pn  that  daj.     214.  Rajn).  1415. 

.    'TKe  tmt  n/a  \^<  ofmqwafj,  cannot  $e  Ul!igu«d  6r  irroi^ ^ 

^i^'Wit;  aa¥%^mnt  df  ^  WdiciaT  writs  bd?g 'ex^8!f4adeir%y  ^^1 
di  U.  II?T'K:'6.  ^ote.^U  idkms  saMt Mhat?»ih4fM  tieimttllddsiliaa^^ink 
mtt  loit,  and  that  there  had  not  been  any.  Therefore  Qr.  the  ezpeMltntib 
ttiDlIAi  flHHUfhnent'a&d  the emijfiJBf  the  jnifapiient*  -   •    i  ->'.«  ^.Ij  1* 

fe.  lilt  t^DMl  too  aa^igo^  ftrt^reci  that  h  (MB  not  (tppw*  ^>^ii^f^!9k^'9ffhWI^ 
pf  JlKqui^rinttl^  o«(<b$e  i^  glared ;  for  if  it  waft  executed  \)t{<^re^^ymn 
son,  Uie  inquisition  ought  to  be  brought  before  the  court  of  error  py^^ 

lluit  die  damages  and  costs  given  by  the  court  on  demurrer  ai^  iKl€»ia  to 
l^«5a.eri?ftfWuof  the  j^  Raym.  1570.^.  ^^*\,  '^ 

-  (4'JAV'^^'^^  ^  entered  loeo  co7».  it  is  an  abbreviation  of  cmudnmur^  and 
;^!Jo^ fl^>w.  «^  Str;874.  -1  -liyfms. 

^;]ui  ^ar^'.tmptfdit  brought  by  the  crown,  the  original  writ  waa  tetuVnttle^d^ 
^^^f^  :|;^ptiY:ti,  the  venire  at  a  day  certain,  not  error,  not'  iliscQiiiJr^^^'^^ 
^i^  ,^f)iqoEiti9^uaQce,    and.  helped  by  statute  of  jeofidlsi  152  H.'j|. 
extends  to  the  crown  in  cifil  suits.     Str.  62.  .  •  .'y^*^;^^ 

Jonfr^rotttaf  B..R.  m  behind,  for  eflmna^ee  of  a  JtidpiiBfi^  '''^Tt 
thoe,  want  of  warrants  of  attor^y  (h\  the  ynit  of  error,  ^aif;ned^S^riilMMe. 


It  i^  not  a  cause  of  error'  to  enter'  a  jddgftiag^t  41^  f?M^l^H<mtliU]U  wffit^ 

.  ^TThat  a.writ  ojfritiquijry  ^es  not  b^Mir  teHe  in  JlWmiMte  m  mi'faigi'W^ 
ft  chief  Juirdce  of  C.  B.,  for  the  court  will  wH  judiciiin^iM^i  d^^'ttM 
J^udgesof  C. B./Str.  1«0.  Aiidr« 74.  ^.K^.byjAie^^^tS^aPk SfXi, 
..  lipfaair,4ef(0|Miaiit  fled  warr^t  to  defead  hy  A,  his^attoi^yp,  and  tli^Uirllie 
MMenrt^appi^  and  ddefri^  ^  B.  his'atta^rYHftii%ll 

,«  m  amor  tK>'  a  id  fi^  MMfe  eJgeciii.iifc^it.«ift)A6W«'^pii>iftfciit. 

^"AatWd^ilwS^iieno^  beMi  HetidH:  -ati*;>rtr^^^^^  MAlJbif 

,j^^j7^7  Si  ....,1D  :.,  ,,      ,;i^,, ,    ,.^'.;.-f,r, -:?  u  :,  ,bua  ^sioiidsiii 

If  issue  was  joined  itoitteh  fka,  >a»d1baid'to«lefenidanrid  iMt,iR 

«Aaittyte<^edMiil^ 

^mfiMlti  )■  I  {M »i\4h*k  mmmst  ei  ric>jrfw  ,oA  f^u^jt  o";n^:»^x'j  _3^>m 

lo  (SB  170 


?ar\w 


PrixXetUkjl  *>  trror.  MS 


^; 


■  ■  (^  ^  V^S)  Sea's  fiuiii^ -ad  aMdifind,.i,errtr«s,r~\aixi!^ 
If  t^e  defendimt  in  erfrop  doCe'^ot  appe^t.^j^  j^6.;^^^^jpt|'^ 
iieiti'Jii^Mt,  Daothet  iciu  ficifiM  iM)ue^„.'-,  ■'-'-,, a., .,,,,  "r,;  j(.,..bn^lufl[ 
if  he  chwB  not  flp^xiar  at  die  retHra  aS  the  ie«OQd.«Kr«Jlii:tii|«,,,tte 
idementttiBilfaereveiMd;  6» tira  iMcA«(a:rilBfMtfil  Mtft:|84tii<*hu«nL 
'en'Mi.     VWispott,  (aLfl.)  ■    .     .■-  ■•    -u  "  ■  .  7  .    .- 

WBitldff  itay  put  it  In  ^tajtbr  <ffitb»ut  (UJA^-Wnt  k- pilt  'M'Jonvlh  wrcjt. 
Str.  IM. 

'"-&&«  jlbciin  in  errbrncedttDttK'foardanifl  Ueiofiee  bcfoKf  ite  -Mtim, 
^b^hFfii'«ySriaiHg«ihstWlmikU.     3B.M.'i738.    <4KM:it4S9,-      ' 

tC  the  detendant  appeals,  the  plaintiff  Must  ssaign  ills'  kktofO,^  dfr 
by  rule  with   Ae  ^^eA    shall   have   cJay'fhr  it  nil^'ati<>tht>r  tciin. 

m^'  ■;■ ;,,  ■„  .,■  ■:  ■;  ■  ■ ; ;:; ';-;   ■'■■■'_. 

.1,  A»d.if,M.d<»|,noit,  ,the4eWUot  'Bi*yfiav*;^'a;,.^iy«J^;^^,j|i^ri 
«Tani**>vJ««N  Jtc.aod.jf  ^  abfjrilF  cetiirm  ifMAi:^.,^i(^,„aiiSwji}4 

•av7eft.-i  ■    .  ■  ■.       ,.-..'}  „..fi  i.TB  ...,oi  «i,.. 

If  the  sheriff  tetarns  tdrefia,  ■Ht^Atemmi  ^iMtent||(ne«AtdK 
W((!tfnt!l"iiii^ /«£!<«,  &e  defendltni  m^  ^ve-  b  'n'W  tai  wrigM^tbiB 
'«rt)ofs;''and'lf'the  plaiiidfF  do^  not  aBsigttl  IhCDn,  "the  jddgfdenfAJfl 
tie  affirmed.     Vide  Intr.  ♦.     fi  Leo.  107.  '    vi. '  ?  C'a 

,  ,  ^ere  must  be  a  rule  on  the  «cir«  facia*  quart  txeeulio,  &c.  lR^ft>re  met^ 
can  be  a  rule  to  assign  errora.     Str.  91^. 

,„  If  the  defendant  m  error  horn  C,  &.  into  &.  Kl.  givC  ad  elffht  Hlif  rtflc'te 
certify  the  record,  the  record  may  be  certified  in  less  bnie,'  oibligh  ifJe  rule 
exrare  ii^  .vacation  ;  and  a  tc&re  fadai  qvare  executioner  ntm'haTlaBr' IkeA 
jiufie'd  immediately  upon  the  l^cord  bein^  Certified,  t^tAmabk'  the  mt  day 
ot'die  followiiu  t^Ti^  the  defendttit  m&y  ^erve  the  plaindff  in  ertol'  o'u  Att 
davt  with  a  rule  to  appear  to  the  tcire  faciru,  and  a  rale  to  bs&!gn''fcrTijii. 

atjILi?.    .  ,  .  ■■  ■"^'■■'fl^i'"-',-'^ 

,  Tbi;  rule  to  t^stm  errors  cannot  be  given  befilre  th«'e!MinttSMi  A*  '^ti|b 
toippt^:     6T.R.  3ifi7.oTcr-W*ihg2T.R.  i?.  ^' "  I'l^   '  f 

^,  WhMe^Bjlajptiffbriiws  error  to  reverse  bis  tfwn  JudnieM,  aftfl  (ra  iMt 
proiceecC  the  court  will  rule  him  t»  asskn  ertW  WJuiti  k  IMtbe^'obe. 
aBurr.,l;?f2.  ^$J,^.  357.  oref-ruHngSTTR.  i7.         '  .^-..?...iq 

., Jt^tlie;^  Hjp  tfro  defendants  in  error,  abdone  on\f -^iMt  gate  p^^%«^Te, 
he.  and  jilaintiff'  comes  in  and  assigns  his  errors,  it  xs  nbt'  '£rror"ihMi  \ 
'    ^  'PfSt'^  ^^  (noved  to  quash  it,  but  he  bU  WBhedYllb'b^tltbti. 


Iforiginil  plaintiff  difeBpendbgemtr,  Us  ttkrtitoT  Mty'Wrt '>wt Jt/rt* 
|Har«,  &,c.  ont  of  C.  B.  befoK  feMhl'trtmfeHbed^  lAef,  Mtot%;>l£L.and 
P^njaffin  ^j;t^  ipayhttve  icir'e^(4«ii:£d6di«)til.  otttoTB.  R.  t^aliAc  encn? 
tpr,,.■Ba^)e^432.    "    '-  '  ■      >     .'  ■  ■>      ;■.:     3- 

,l7f  Tipon  t^ie  returti  ofa ■scire  fonai  p 
pryceedioga  sh«I]!be  atdtd  upon  H ;  but 
to  the  tcLfa.  execution  shall  ^,  if  it  be 

ji,tFa,,de(pn*i8^in^error  dies,  aiciV 
■wLupWl  tcirajici  or  two  nichils  n 
hjs  erron ;  and,  if  it  be  erroneous, 
B,.¥«i.  U8..    .     ,  :...       ,.,„  ,.:„^,  u 

'  la  eitertipaDia  fudrv  im^eiitt.  U-the  .d«GtQ4MUv«Kef'r«wl<,a.-.^»rv 
,/^u:^  ,?>'o''f,  'xeattio  non,  8tc.  which  it  retained  jrrrt./teQrat'^iUf 
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of  the  return,  the  plaintiff  may  assign  his  error  though  the  scire  facks 
was  generals  and  not  ad  assignandum  errares.     R.  Dy.  77.  a. 

If  the  plaintiff  in  error  was  outlawed  before  error  braii|^  and, 
after  i^>pearaoce  by  the  defendant,  he  does  not  assign  erron»  the  de- 
•fendant  maiy  take  out  a  capias  utlagaium,  and  need  not  have  a  9dre 
facias.     R  Cro.  EL  706. 

If  the  plaintiff,  outlawed,  appears  to  assign  errors,  he  shail  be 
.committed  till  he  finds  bail  for  the  outlawry,  and  also  for  satisiac- 
.tion  of  the  party.    Cro.  £1. 707- 

If  the  defendant,  in  error  upon  a  judgment  for  land,  appears  and 
is  not  the  tertenant,  a  ^cire  Judas  shall  be  awarded  a^UMt  the 
tertenant,  before  the  judgment  revised  or  errors  examined :  s%  is 
error  upon  a  fine  against  the  heir  of  the  ccmusee:    Dy.  921. 

So,  in  error  upon  a  common  recovery.     R.  3  Mod.  1 19. 

If  on  error  fioin  Ireland,  B.  R.  had  affirmed  thmr  jiuknnent  on  aeaib- 

teral  point,  (that  the  parol  might  demur),  plainttif,  on  defendaBt  ia  emr's 

comins  of  age,    could   not  take   out  actre  facias  ad  audiemd,  tnsm  m 

JB.  R.  VOL  Ei^kuad :   but  the  record  must  have  be^i  remitted  la  Irehwi 

Str.  1258. 

If  plaintiff  below  brin^  error  to  reveise  bis  own  jui^pneat,  and  doei 
not  proceed,  the  court  will  make  a  rule  to  aaaign  errors  in  limited  dme, 
or  his  writ  to  be  non-prossed ;  for  scire  fadas  would  here  be  impfoper. 
3B.M.  1772. 

Scire  facias  ought  to  be  made  returnable  according  to  the  nature  of  ^ 
original  suit  below ;  as,  if  the  original  suit  was  returnable  on  a  day  certain, 
and  the  sci.fa,  on  a  general  return  or  vice  versa^  the  scL  fa.  may  be  quaaM 
'  on  motion.    Ld.  Raym.  1417.     Str.  694. 

{3  B  18.)    Pleas  to   errors  assigned.  —  In  nuUo  est 

erratum. 

When  the  defendant  appears,  if  the  plaintiff  assigns  error  in  &ct, 
the  defendant  may  join  issue  upon  the  fact,     1  Lev.  80. 

If  he  pleads  in  nuUo  est  erratum^  he  admits  the  £sict  assigned  far 
error.     R.  Yel.  57 .    R.  S  Lev.  S8. 

But  if  the  fiict  assigned  for  error  is  no  error,  in  nuUo  esi  erratum  n 
a  good  plea,  for  it  b  in  the  nature  of  a  demurrer,  and  rdhn  the 
matter  to  the  judgment  of  the  court  R.  Yel.  58.  R.  S  Cro.  52 1. 
1  Lev.  SU. 

Asj  if  the  error  is  that  A.  returned  upon  a  panels  waa  aftenranb 
sworn  upon  the  tales ;  for  it  is  contrary  to  the  record.     R.  9  Cro.  98. 

That  A.  was  returned  in  the  panel  and  B.  sworn.     Sho.  49. 

Soy  if  the  plaintiff  assigns  errors  in  laW|  the  defendant  may  pleid 
in  millo  est  erratum. 

After  in  nuUo  est  erratum  pleaded,  if  the  plaintiff  disootitimiiWj  k 
shall  have  no  new  writ  of  error,  as  he  may  where  he  discontiniitf 
before  plea.     (Vide  Pr.  Reg.  200.) 

If  the  defendant  dies  after  in  nulla  est  erratum  pleaded,  the  comt 
may  reverse  the  judgment  without  a  new  writ  of  error ;  &r  the  writ 
does  not  abate.     Sho.  186. 

After  in  nulla  est  erratum^  assignment  of  a  general  emr  abaD  not 
be  amended.    2  Mod.  Ca.  304. 

(SB  19.)  Re* 
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(3  B  19.)  Rfelease  of  errors,  and  estoppel  from  suing. 

So,  the  dfefendnnt  may  plead  a  release  of  errors,  &c.  '  Sho.  50. 
Ash.  Ent.  532. 

A  release  of  errors  in  the  same  instrumeat  with  the  wanant  of  attorney f 
and  dated  in  term  in  which  Judgment  is  entered,  is  good.  Str.;llH5.  .  - 
-.  A  fdease  of  errors  givieq  after  judgment,  and  an  award  oi  fxeculiDn 
on  a  ^ire*Javia»t  extendti  .(o  the  award  of  eyeculipii ;  .but  n^.  had. it 
been  given  after  the  judgment,  and  before  the  scire  facu^  t^en  out. 
3  Atk.  297.  ^,  . 

'  Soj  an  heir  in  error  against  him,  though  he  has  nothing  in  the  land. 

1  Roi.  766.  r,  15.  ; 

And  if  several  sue  and  have  judgment  against  thenij  and^'bring 
error,  a  release  of  poe  plaintiff  is  a  bar.  3  Mod.  135.  ^  RoL  412. 
1.12.     2Cro.ll7. 

So«  if  there  are  several  judgments  against  several  de&ndant^  in 
trespass  and  they  join  in  errori  a  release  qf  one  i$  a  bar.  .  2  Rol.  411. 

But  a  release  by  one  of  the  defendants  in  error  is  no  plea  against 
tfa^  others.     R.  3  Mod.  109. 185.     R.  6  Co.  25.  b. 

'Thoitgh  they  were  all  sued  jomtly,  and  for  a  personal  thing. 
R.  9  Mod.  109.     R.  2Cro.  117. 

For  he  who  released  may  be  summoned  and  severed^  where  sum- 
mons and  severance  lie  in  the  original  action.    6  Co.  25.  a. 

So,  where  there  is  judgment  against  several  for  a  thing  in  the  realty, 
a  release  of  errors  by  one  is  no  bar  against  the  Others:  as,  upon  a 
judgment  in  partition.     R.  Cro.  £1.  65. 

A  release  of  errors  pleaded  after  the  essoign-day,  and'  before  the 
quarto  die  post^  must  he  puis  darrein  continuance.     R.  2  Crol  248.  ;' 

If  a  release  of  errors  is  pleaded,  the  judgment  shall  be  quod  the  pls&ntiff 
ior  err9r  nil  cofwU  per^  breve,  not  that  the  judgment  shall  be  reversed,  whan  it 
is  erroneous.    R.  Sho.  50.    8tr.  127.     Str.  683. 

Npr,  will  the  court  affirm  the  judgment,  on  the  principle  that  the  plea  is 
a  confession  It  was  erroneous.     Str.  127.     Str,  683.  '     '     ' 

So,  if  the  release  is  mispleaded,  or  found  against  the  defendiint, 
(hp  ^^  Jgdfiept  shall  not  be  traversed,  except  where  error  appears  upon 
the  I'ycofd.  \  Seirib.  1  Sal.  26^. 

^  It  ehk)r  ^  'fact  i^  alleged,  which  does  not  appear  by  the  record, 
nor  is  confessed  by  the  party,  the  court  ex  officio  award  a  certiorari  ad 
JS;/brmem}f.  cdnscieittiam.     Per  three  J.  HoR  cont.  1  Sal.  268.    Mbd. 

So,  th#  di^fendanl  Itt  error  may  plead  a  fine  after  th^  land  recovered 
and'five  year^  passed.     R.«  1  Rol.  766. 1. 10. 

So,  a  release  bv  the  demandant  of  his  right  in  the  land,  though' the 
defendant'  has  nothing  in  the  land.  '  Ibid;  1. 20. 

Or,  biiStardy  of  the  demandant,  where  it  is  material.    Ibid.  1.  ]  7« 

The  statute  of  limitadons  may  be  pleaded.     Str.  1055.    B.  R.  H,  94&k 
'  Bat  on-  ferror  to  reverse  a  common  recovery^  a  terre-tenant  can  plead  no- 
Mt!%  %dx!tm^cir9'faeiai,  .but  a  mleasa  of  errors.     1  B.  M.  359. 

It  frequendy  happens,  in  the  cou»e  of  a  cause,  t)iat  the  defendant  among 
qtli^rthvc^Q^nients,  by  rule  of  court  to  bring  no  writ  of  error,  which  has  so 
far  the  effect  of  a  release  of  errors.  '     ,  ^  , 

Vol.  VI.  Hh  •  -     '^^But 
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But  a  consent  to  confess  a  judgment  does  not  imply  consent  not  to  bring^ 
eiror.    2  Blk.  780. 

An  agreement  under  a  consolidation  rule  not  to  bring  error,  is  an  estt^ipe), 
though  error  is  apparent.     1  H.  Bl.  21. 

(3  B  20.)  Judgment  in  error. 

If  the  judgment,  up<Hi  writ  of  error,  be  affirmed,  the  ooort,  who 
affirm  it,  may  also  give  judgment  for  costs  for  delay  of  executkn. 
2  Sand.  225.    4  Mod.  127. 

And  may  award  execution  by  capiasjjieri  facias^  or  el^it^  without 
a  scire  facias,     Cro.  £1.  707.    Vide  Execution,  (II.) 

By  St.  3  H.  7.  c.  10.  enforced  by  19  H.  7.  c.  20.  it  b  enacted,  that  when 
jw^ment  shall  be  affirmed,  or  the  writ  discontinued,  or  the  party  noosnited 
on  a  writ  of  error  brought  by  a  defendant  or  tenant,  the  p«w>n  against 
whom  k  is  sued  out  shau  recover  his  costs  and  damage  for  bis  delay  and 
wrongful  taxation  in  the  same,  by  discretion  of  the  justices  before  whom  such 
writ  of  error  is  sued. 

The  court  of  Exchequer-chamber  will  allow  interest  to  a  defendant  in  error 
under  this  statute  on  a  judgment  of  non-^roit  as  well  as  on  a  judgment  of 
affirmance.     1  Bos.  &  PuU.  Rep.  29. 

For  the  future  the  interest  allowed  will  be  5/.  per  cent,  instead  of 
4/.     Ibid.  Vide  Costs,  in  Error,  (B). 

The  word  damage  in  this  statute  means  something  different  from  costs. 
Doug.  753.  a. 

And  where  the  action  is  for  the  recovery  of  a  debt,  the  interest  ought  to  be 
the  measure  of  the  damage.    Ibid.    Vide  Damages,  (D). 

In  debt  on  a  recognizance,  bail  in  error  in  the  Exchequer-chamber  are  not 
liable  to  pay  interest  on  the  judgment  between  the  time  of  sigping  the  judg- 
ment in  B.  R.  and  the  affirmance  of  it  in  Cam,  Scaec.^  but  they  are  liable  for 
interest  due  subsequent  to  the  affirmance.    2  T.  R.  157. 

In  debt  on  a  ju(^g;ment  affirmed  in  error,  the  jury  bv  way  of  damages  may 
give  interest  on  the  sum  recovered  by  the  judgment  from  the  time  of  signing 
it,  where,  by  the  practice  of  the  court  in  which  error  is  brought,  such  intercbt 
is  not  allowed  in  costs  on  the  affirmance.    2  T.  R.  78. 

If  judgment  of  C.  B.  be  affiirmed  in  B.  R.,  the  latter  may  award  executioQ. 
Cowp.  843. 

But  in  a  writ  of  error  to  the  House  of  Lords,  if  the  judgment  be  affirmed, 
the  transcript  is  remitted  into  B.  R.,  which  awards  execution.    Ibid. 

So,  formeriy,  in  a  writ  of  error  fVom  B.  R.  in  Ireland  to  B.  R.  here,  the 
transcript  was  sent  back  by  mittimus  to  B.  R.  in  Ireland,  which  issued  the 
subsequent  process.    Ibid. 

If  judgment  in  quare  impedit,  with  damages  to  the  patron,  be  affirmed, 
the  damages  on  the  dday  shall  only  be  assessed  at  the  rate  of  the  int^est  o( 
the  original  damages.     Str.  925. 

If  on  a  icire facias  against  an  executor,  execution  is  awarded,  and  then  the 
record  goes  on  with  a  consideratum  est  etiam^  and  awards  costs ;  judgm^dt 
shall  be.  reversed  as  to  the  costs,  and  affirmed  for  the  rest.     Str.  188. 

In  an  action  for  words,  if  the  jury  on  writ  of  inquiry  give  \0s.  damages,  and 
costs  are  taxed  at  131.  and  judgment  to  recover  them,  judgment  tkhSl  be  re- 
versed in  toto.     Str.  934. 

An  avowant  is  not  a  plaintiff  within  3  H.  7.  c.  10.  and  is  not  entitled  to 
costs  or  damages  on  the  affirmance  by  a  court  of  error  of  a  judgment  in  lus 
favour.    Doug.  709.  n. 

Kthe  ju^ment,  upon  writ  of  error,  be  reversed,  the  court  who  re- 
verse 
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Terse  it  shall  give  the  same  judgment  generally  as  the  inf^ior  court 
at  first  ought  to  have  given.     2  Sand.  266.     1  Sal.  401. 

As,  if  a  judgment  in  B.  R.  for  the  defendant  in  eiectment  is  re- 
versed in  parliament,  judgment  shall  be  there  given  that  the  plaintiff 
recover  his  term.  4  Mod.  127^  8.  Ca.  Pari.  57.  1  Sal.  403.  Garth. 
ISO.    Skm.  515. 

A  court  of  error  ouffht  to  sive  the  same  judgment  upon  reversal  which  the 
court  below  ought  to  haire  given.     1  Anst.  178. 

Where  judgment  for  the  defendant  in  ejectment  on  a  special  verdict  is  re<* 
versed  in  the  Exchequer-chamber,  that  court  on  motion  will  give  final  judg- 
ment for  the  plaintiff.     1  Bos.  &  Pull.  Rep.  30. 

And  if  the  parliament  omits  or  refuses  such  judgment,  B.  R.  can- 
not afterwards  give  it,  for  by  the  first  judgment  the  court  has  executed 
its  authority.     R.  4  Mod.  127.     Ca.  Pari  57.     1  Sal.  403. 

So,  if  judgment  in  C.  B.  for  the  defendant  in  trespass  is  reversed 
in  B.  R.  this  court  shall  give  judgment  for  the  plaintiff.  2  Cro«  206. 
R.  1  Sal.  262.  401. 

So»  if  judraient  in  C  B.  that  the  writ  abate  is  reversed  in  B.  R« 
this  court  shidl  give  the  same  judgment  as  C.  B.  ought  to  have  given. 
2  Sand.  256.     2  Inst.  23.     4  Inst.  72.     R.  I  H.  7.  12.  a. 

So,  if  a  judgment  in  Wales  is  reversed  there.  2  Sand.  257- 
1  Vent.  61. 

So,  when  a  record  is  removed  into  B.  R.  from  a  county  palatine  by  writ  of 
error,  and  that  writ  b  non-prossed^  the  court  of  B.  R.  will  award  execution 
into  any  comity  in  the  kingdom,  which  could  not  have  been  issued  in  the 
court  below  beyond  the  limits  of  the  county  palatine.    3  T.  R.  657.    - 

So,  if  the  last  judgment  in  account  in  an  inferior  court  is  reversed 
in  B.  R.,  a  capias  ad  compuiandum  shall  be  sued  put  of  B.  R.  R*  Cro. 
El.  806. 

So,  if  judgment  in  Ireland  in  ejectment  for  the  defendant  is  reversed 
in  B.  R.  they  shall  give  judgment  for  the  plaintiff.  Cro.  Car.  511. 
Vide  Ireland,  (G). 

So,  if  a  judgment  in  the  hustings  is  reversed  in  error  before  com- 
missioners assigned.     R.  2  Sand.  256. 

Or,  judgment  is  an  inferior  court  is  reversed  in  error  in  B.  R. 
R.  Sho.  400. 

If  there  is  judgment  against  two  tenants  (A.  and  B.)  in  dower,  for  dower, 
and  for  damages  and  costs,  and  they  two  bring  error,  and  A.  dies,  and  his 
heir  and  B.  bring  new  writ  of  error,  and  Judgment  is  affirmed  ;  execution  for 
damages  and  costs  must  be  awarded  against  both  *plainti£&  in  error ;  and 
there  must  be  a  writ  of  incjuiry  to  compute  damages  firom  the  judgment  to  the 
affirmance :  and  if  otherwise*  on  error  brought  here  on  judgment  in  error  in 
Ireland,  B.  R.  will  affirm  as  to  the  dower,  and  reverse  as  to  the  damages,  and  . 
command  B.  R.  in  Ireland  to  award  writ  of  inquiry,  and  to  do  as  by  law, 
&c.    Str.971.    B.R.H.  50. 

•    But  if  judgment  in  B.  R.  is  reversed  in  the  Exchequer-chamber,  the 
record  shall  be  remanded  by  the  st.  27  EL;  for  the  Exchequer  has  no 
authority  but  ^  affirm  or  reverse  the  judgment  of  B.  R.    Cont.  if  it 
*  is  upon  a  special  verdict.     1  Sal.  403. 

And  therefore,  if  there  is  judgment  in  trespass,  upon  a  deniurrer, 
for  the  defendant  in  B^  R.  which  is  reversed  in  the  Exchequer-cham- 
ber, the  record  shall  be  remanded,  and  B.  R.  shall  award  a  writ  of 

H  h  2  inquiry^ 
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inqairy^  and  shall  give  final  judgment  thereon.  R.  2  Cro.  206.  Yel. 
26.     4  Mod.  ]  25.     Sal.  403. 

Where  the  house  of  peers  reverses  a  judgment,  and  a  new  judgment  is  ne- 
cessary, it  may,  unless  there  are  damages  or  something  of  that  kind  to  be  as- 
certained, enter  that  judgment.     R.  Ld.  R.  6. 

And  where  the  house  of  peers  might  ha?e  entered  the  new  judgment,  had 
the  record  been  there,  the  Exchequer-chamber  may.     Semb.  Ld.  R.  10. 

So,  the  record  shall  be  remanded  where  the  plaintiff  in  error  is  non- 
saited  or  discontinues.     2  And.  123. 

'  So,  if  judgment  in  C.  B.  for  the  plaintiff  is  reversed  in  B.  K.  in 
error  by  the  defendant,  there  shall  be  judgment  for  the  revenal  only. 
R.  1  Sal  262. 

On  the  reversal  of  ,a  judgment  for  the  defendant,  final  judgment  for  tl)« 
plaintiff  will  be  given,  without  a  rule  to  shew  cause.     1  B.  &  P.  30. 

And  if  a  special  verdict  be  found,  which  is  insufficient  whereon  to  gire 
final  judgment,  a  court  of  error  into  which  the  l^cord  has  been  remoTed. 
will  (as  they  lawfully  may,  Dougl.  722.)  direct  the  court  below  to  uveuA  a 
.venire  de  novo.     1  T.  R.  783. 

If  .a  judgment  in  C.  P.  for  the  pladntifT  is  reversed  in  B.  R.  in  error  bj  tbe 
defendant,  and  a  venire  facias  de  novo  is  awarded,  the  venire  must  be  return- 
able in  B.R.     3T.R.27. 

If  judgment  is  reversed  for  error,  the  whole  shall  be  reversed :  and 
therefore  where  the  declaration  is  upon  several  counts  and  judgment 
for  the  plaintiff,  it  cannot  be  reversed  for  part,  if  there  is  error  only 
in  one  count,  and  stand  for  the  residue.  R.  1  Sal.  24.  R.  Garth. 
235. 

So,  it  shall  not  be  reversed  quoad  one  defendant  and  remain  against 
the  others  who  are  charged  with  him :  as,  if  there  are  three  defend- 
ants, and  one  is  an  infant,  it  shall  not  be  reversed  quoad  the  infant 
only.     R.  Sti.  121. 125.*    Al.  74. 

So,  if  one  is  dead*     1  Rol.  775. 1. 12. 

So,  if  it  is  reversed  for  a  fault  in  one  particular  of  the  writ,  it 
shall  be  reversed  for  the  whole.  R.  1  Rol.  2.  1  Rol.  775.  1.5. 
Cro.  Car.  471. 

.  But  a  judgment  given  upon  the  ccHnmon  law  as  to  part,  and  upon 
a  statute  as  to  other  part,  may  be  reversed  for  so  much  as  was 
founded  upon  the  statute,  if  it  is  erroneous,  and  shall  stand  tot  the 
residue.     1  Sal.  24. 

So  when  the  parts  of  a  judgment  are  separated  ;  it  may  be  affirmed  as  to 
part,  and  reversed  as  to  the  rest.  Lill.  £Bt.  233.  Str.  189.  808.  4  Burr. 
2022.    3T.  R.435. 

But  on  a  writ  of  error  where  one  count  appears  bad,  and  the  verdict  » 
entered  generally  on  all  the  counts,  the  court  must  r^refse  die  judgment 
ta  toto^  since  they  cannot  see  on  which  of  the  counts  the  damages  weit 
given.  But  this  is  uot  applicable  to  the  case  where  the  damages  are  assessed 
Severally  on  the  separate  counts.    By.Buller,  J.  3  T.  R.  435. 

So,  judgment  in  an  information  qui  tam^  &c.  may  be  reversed  as  to 
the  informer,  and  stand  for  the  king.     R.  Mo.  565. 

If  judgment  for  common  informer  g^ves  damages  for  detention  and  costs 
de  increment,  the  judgment  for  the  penalty  may  be  affirmed,  and  for  the 
damages  and  costs  reversed.    4  B.  M.  20]  8.    2489. 

So,  a  fine  may  be  reversed  for  part,  and  stand  ibr  the  residue.  R» 
Cro.  £1.469.     U.  Jon.  8.     R.  Skin.  343. 

So, 
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So^  a  fine  of  land  of  ancient  demesne,  and  other,  land,  if  it  is 
reversed  for  the  land  of  ancient  demesne  in  a  writ  gf  deceit,  shall 
stand  for  the  residue.  R.  1  Rol.  775.  1.  45.  Vide  Ancient  De- 
mesne, (E2.) 

If  a  judgment  in  a  civil  action  can  be  separated  into  parts^  it  may  be- 
reversed  as  to  part  and  atliriped  as  to  the  residue.     4  T.  R.  537. 

So,  where  there  are  distinct  judgments,  one  may  he  reversed  and 
not  the  other ;  as,  a  judgment  quod  computet^  and  afterwards  a  final 
judgment;  if  this  is  reversed,  the  judgment  quod  computet  shall  stand. 
1  Rol.  776.  1.  40, 

So,  if  error  is  brought  upon  the  principal  judgment,  and  also  upon 
the  judgment  in  scire  fadas^  and  the  last  judgment  is  reversed,  the 
first  shall  stand.     1  Rol.  776.  L  45. 

If  several  damages  are  given,  it  shall  be  reversed  for  one  count, 
and  stand  for  another  and  costs.     R.  2  Cro.  348. 

Where  two  separate  and  independent  jud^nents.  are  given  on  the  same 
record,  upon  one  alone  of  which  error  is  assigned,  the  court  of  error  cannot 
examine  the  sulfidency  of  the  other.     6  T.  R.  200. 

If  judgment  is  reversed  in  error,  the  party  shall  be  restored  to  all 

he  has  lost.    . 

The  judgment  of  a  court  of  error,  reversing  a  judgment  for  the  plaintiff 
below,  must  award  to  the  defendant  the  costs  of  the  original  action,  as  well 
as  an  acquittal,  when  entitled  to  them.     12  East,  668. 

And  a  writ  of  restitution  shall  be  awarded  to  inquire  what  profits 
the  plaintiff,  who  recovered,  has  taken  colore  judicii  pradictij  and  for 
the  damages  found  by  such  inquisition  the  defendant  shall  have 
execution.     R.  2  Cro.  698. 

Andut  is  sufficient  to  say  all  profits  taken  colore  judicii^  without 
saying  since  execution ;  for  die  plaintifi*  might  have  entered  and 
taken  the  profits  before  execution  sued.     R.  2  Cro*  698. 

And  the  writ  of  restitution  shall  not  be  avoided  by  bringing  the 
value,  for  which  the  goods  were  sold,  into  court,  qr  paying  it  to  the 
defendant,  for  perhaps  they  were  sold  under  the  value.     4  Mod.  161. 

But  all  profits  a  tempore  Judicii  vriti  be  bad.     R.  2  Cro.  698. 

So,  where  the  money  appears  upon  record  to  be  levied  and.  paid  to 
the  party,  the  defendant  shall  have  restitution  without  a  scire  facias. 
R.  Sal.  588. 

But  there  shall  be  no  writ  of  restitution  against  a  stranger  to  the 
record,  without  a  scire  facias,     R.  Sho.  261. 

As,  if  a  judgment  upon  an  indictment  for  barratry  is  reversed  after 
the  money  levied  and  paid  to  the  collector,  a  writ  of  restitution  shall 
not  be  awarded  against  the  collector.     R.  Sal.  587. 

If  the  plaintiff  after  a  recovery  in  ejectment  is  disseised,  or  makes 
a  feoffment,  and  then  the  judgment  is  reversed,  a  writ  of  restitution 
shall  not  be  awarded  against  the  disseisor  or  feoflee.     Sal.  587- 

If  the  money  is  levied  by  the  sheriff,  and  not  paid  to  the  plaintiff, 
a  ivrit  of  restitution  shall  not  be  awarded  against  the  sheriff  without 
a  scire  facias.     Sal.  588. 

If  infancy  be  assigned,  whereof  the  court  doubts,  a  feigned  issue  shall  go'; 
and  if  found  for  plaintiff  in  error,  jutl^ent  will  be  reversed  on  return  of  the 
posiea,  on  motion,  without  argument  m  the  paper.    Str.  127.   : 

HhS  If 
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If  plaintiff  in  error  asiigns  infancy  in  defendant,  and  appearance  bv  attor- 
ney, takes  out  scire  facUu  ad  audiefid,^  and  on  scire  feci  returned,  enters  tk 
default;  on  producing  the  record,  jud^ent  shall  be  reversed,  witliost 
making  it  a  conciUum^  or  putting  it  in  the  paper.    Str.  1210. 

The  Judgment  on  demurrer  ror  duplicity  of  errors  assigned*  shall  be  u 
entry,  quod  affirmetur,    Str.  439. 

If  the  statute  of  limitations  is  pleaded,  the  judgment  shall  be,  that  the 
plaintiff  be  barred ;  although  defendant  had  prayed  that  Judgment  be 
affirmed ;  for  the  court  is  not  bound  by  the  prayer  of  an  improper  Judgmeot 
B.R.H.345. 

If  error  is  not  brought  in  the  same  court,  they  cannot  award  a  vemrefam 
de  novo.    Ibid. 

If  error  is  brought  against  the  Judgment  against  testator,  and  award  of 
execution  against  executors,  the  first  may  be  affirmed,  and  tbe  other  rerened. 
Ibid. 

If  writ  of  error  is  quashed,  the  court  gives  leave  to  defendant  in  error  to 
take  out  execution.    Andr.  287. 

(3  C)  iproceeDing  in  e0ci)eat. 

In  escheat  the  plaintifFmust  countj  that  the  land  was  held  of  him, 
or  bis  ancestor,  and  the  tenant  died  without  heir.  Rast.  Ent.  Escheat, 
pi.  1,  i.     Vide  Escheat. 

That  the  tenant  was  outlawed^  or  hanged  for  felony.  Rast. 
Escheat,  pi.  6.     F.  N.  B.  144.  H. 

And  the  writ  shall  say  suspensusper  coUunif  though  the  tenant  died 
afler  judgment  before  execution.     F.  N.  B.  144.  H. 

Pleas. 

In  bar  the  tenant  may  traverse  the  tenure.  4  Co.  11.  at  R<s^« 
Escheat,  pi.  2. 

Or,  plead  that  the  land  descended  to  himself  or  another.  R<$t. 
Escheat,  pi.  S.  5. 

But  seisin  of  services  alleged  in  the  count  is  net  traversable. 
4  Co.  11.  a. 

(3  D)  iprocreoing  in  falfie  /utgment 

A  writ  of  false  judgment  lies  where  an  erroneous  judgment  is  giveii 
in  any  court  not  of  record,  in  which  the  suitors  are  judges.  F.  N.B. 
18.  a. 

False  judgment  lies  for  misprision  in  a  customary  claim^  thoogh  it 
is  not  claimed  by  the  common  law.     R.  Mo.  854. 

Upon  a  judgment  in  a  court  of  record^  there  shall  not  be  a  writ  of 
fidse  judgment^  but  a  writ  of. error.     Vide  ante,  (3  B  1,  &c.) 

If  there  are  no  suitors,  by  whom  the  plaint  may  be  certified) 
there  shall  not  be  false  judsment :  as,  in  a  copyhold  court,  in  wbi<^) 
upon  an  erroneous  proceeding,  the  copyholder  must  sue  to  his  M 
by  petition.     F.  N.  B.  18  H. 

A  writ  of  false  judgment  upon  a  judgment  in  the  sheriff's  c(0h 
is  in  the  nature  of  a  recordari*     Ibid.  A.  B. 

UjXJD 
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Upon  a  judgment  in  another  court,  not  of  record,  it  13  in  the  na- 
ture of  an  accedas  ad  curiam.     Ibid.  D. 

And  it  may  be  sued  by  any  one  against  whom  fidse  judgment  is 
given,  his  heir^  executor^  or  administrator. 

Or,  by  tenant  there  by  resceit.     F.  N.  B.  19.  6.  H. 

Or,  by  any  one  who  has  damage,  thoi^  the  'other  defiuidants  do 
not  join,  as  they  ought  to  do  in  error.     R.  Mo.  854. 

^d  against  the  party  to  the  judgment  and  the  iertemud^  F.  N«  B« 
18  C. 

Or,  against  the  terienant  only,  witfiout  naming  him  who  was  party 
to  the  judgment.     Ibid.  I. 

When  ue  whole  record  is  certified,' and  not  before^  the  plaintiff 
shall  assign  his  errors.     F.  N.  B.  18. 1. 

And  shall  have  a  scire  facias  ad  audiendum  errores^  as  in  error. 
Ibid.  F.  G. 

Or,  if  the  defendant  has  day  by  the  roll,  the  plaintiff  may  ass%Q 
errors  without  a  scire  facias  against  him.     Ibid.  F. 

If  the  defendant  makes  default  after,  appearance^  a  grand  cape^  &c. 
shall  issue  against  him.     F.  N«  B*  19.  B. 

And' if  he  cannot  save  his  default,  or  makes  a  second  default,  the 
judCTient  shall  be  reversed.     Ibid. 

If  a  writ  of  fidse  judgment  abates,  or  the  plwitiff  is  nonsuited, 
the  plaintiff  shall  have  a  scire  facias  quare  execution,  mm.  F.  N.  B. 
18.  F.  G. 

The  writ  of  false  judgment  ought  to  be  served  in  court  6  H.  7- 
16.  a. 

And  if  the  lord  refuses  to  hold  his  court,  a  distringas  tenere  curiam 
goes  against  him.     Ibid. 

The  writ,  being  served,  shall  be  a  siqfersedeas  to  all  proceedings 
there.    6H.7. 15.  b. 

(3  E)  proceeHing  in  formeHon. 

(3  E  1.)  Process. 

Formedon  lies  in  discender,  remainder,  or  reverter. 

When  it  lies  or  not,  and  the  nature  of  the  writ,  vide  F.  N.  B. 
211.    L.212,  &c. 

The  process  in  formedon  is  summons,  grand  and  petit  cape  /  as,  in 
dower.    (Vide  Com.  Att.  217.  edit.  1695.)    Vide  ante,  (^  Y  1.) 

At  the  return  of  the  summons  the  tenant  or  his  attorney  may  cast 
an  essoign^  which  shall  be  adjourned  to  the  15th  day  after. 

And  every  defendant  may  cast  a  several  essdgn,  for  the  st.  W.  1. 43. 
does  not  extend  to  an  essoign  before  appearance.  R.  Hob.  8.  Vide 
ante,(2Yl.) 

If  the  tenant  does  not  appear  at  the  return  of  the  summops,  or 
day  to  which  the  essoisn  is  adjourned,  a  grand  cape  issues. 

And  by  the  st.  32  H.  8.  21.  and  16  Cwr.  6.  it  seems  that  the  grand 
cape  and  summons  respectively  have  return  upon  the  9th  return  after 
the  te^e  inclusive. 

Hh4  At 
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At  the  return  of  the  grattd  cape  the  tenant  may  save  his  de&ult  by 
waging  his  law  ofnon'SumnumSf  &c.     Vide  ante»  (2  Y  1.) 

(3  E  2.)  Count.  —  In  Jbrmedon  in  discender. 

*  If  the  tenant  appears  upon  the  sumnKms,  or  a  day  is  given  by 
essoign,  or  if  he  appears  at  the.  return  of  the  g^^*^  ccepe^  and  the 
demandant,  upon  waging  his  law  of  non^sammons^  releases  the  defaolt, 
then  the  demandant  shall  count. 

'  The  demandant  claimed  under  a  devise,  to  which  was  annexed  in  Uie  will 
a  condition  to  pay  a  sum  of  money :  the  couqt  set  forth  only  the  devise 
omitting  the  condition,  and  held  to  be  no  objection.     Willes,  Rep.  1 . 

In  Kformedon  in  discender^.  if  husband  and  wife  were  both  seised  in 
tail,  the  issue  must  demand  as  heir  to  both;  if  one  was  in  tailj  the 
other  for  life,  he  must  make  himself  heir  to  him  in  tail  only.  Reg. 
289.  a. 

ft      .  * 

The  demandant  must  make  himself  heir  to  him  who  was  last  seised 
by  force  of  the  entail.  8  Co.  BB.  b.  Dy.  216.  a.  F.  N.  B.  212. 
F.  216.     C.  Reg.  238.  b. 

And  must  mention  every  one  in  his  pedigree,  who  wns  seised,  or 
had  a  right  descended  to  him  by  force  of  the  entail.  8  Co.  SB.  b. 
F.  N.  B.  212.  F.  . 

And  every  one  who  was  seised  by  force  of  the  entail  ought  to  be 
named  ^on  and  heir,  or  brother  and  heir,  &c.     Ibid. 

But  if  an  heir,  who  survived  his  ancestor,  died  before  he  was 
actually  seised,  it  is  sufficient  to  name  him  son,  without  saying  heir. 
8  Co.  88.  b.  F.  N.  B.  212.  F. 

Yet  if  he  is  named  son  and  also  heir,  it  does  not  prejudice.  8  Co. 
88.  b.    But  is  a  safer  way.     F.  N.  B.  212.  F. 

So,  the  demandant  must  shew  him  who  was  last  seised  to  be  heir 
to  the  donee.     8  Co.  88.  b. 

And  it  is  not  sufficient  that  he  is  named  son,  if  he  is  not  also  heir. 
Ibid. 

So,  if  the  defendant  claims  as  cousin,  and  heir,  he  must  shew  how 
cousin.     F.N.  B. 216.  C. 

In  a  formedon  by  husband  and  wife,  the  descent  must  be  alleged 
to  the  wife  only.     nob.  1.     Vide  supra. 

.'  Biit'  if  a  son  dies  in  the  life-time  of  his  ancestor,  he  need  not  be 
namedi  in  the  pedigree.  F.  N.  B.  212.  F.  8  Co.  88.  b.  Cro.  Car. 
485..     . 

So,  if  a  son  survives,  and  is  seised  and  dies  without  issue,  his 
brother  need  not  shew  that  he  died  without  issue,  but  it  is  sufficient 
to  name  himself  son  and  heir.     F.  N.  B.  216.  C.     Reg.  238,^. 

'  So;  it  is  sufficient^  if  it  is  not  said  by  express  words*  that  the  ances- 
tor. 13  dead ;  for  son  and  heir  supposes  it.     Reg.  243.  a. 

(3  E  3.)  In  remainder  or  reverter. 

In  formedon  in  remainder  the  demandant  ought  to  mention  all 
mesne  remainders.     8  Co.  88.  a. 

A  Jbrmedon  in  remainder  must  say  diat  the  prior  donee  died  with- 
out issue.     Reg.  239. 

So, 
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S09  in  Jormedon  iii  reverter,  as  heir^  he  must  mention  his  pedigree 
from  the  donor.     8  Co.  88.  a. 

And  in  Jbrmedan  in*  reverter,  he  must  allege  the  esple&s  in  the  donor 
and  in  the  donee.     F.  N.  B.  220.  C. 

'  If  the  tenant  in  tail  discontinued,  the  /ormedon  shall  say,  remansit 
JuSf  if  noU  quod tenemenla  remanserunt.    8  Co.  86.  a. 

But  if  the  remainder  is  executed,   the  demandant  shall  have   a 
f ormedon  in  discendevt  without  mentioning  the  precedent  remainders. 
8  Co.  88.  a.     Reg.  24S.  b.  244.  a. 

So,  in  Jormedon  in  remainder,  or  reverter,  the  demandant  need 
not  name  the  issues  of  the  donee;  but  it  is  sufficient  to  say,  eo  quod 
the  donee  died  without  issue.  Dy.  216.  a.  8  Co.  88.  a. 
'  And  in  f ormedon  in  remainder  or  reverter  by  husband  and  wife, 
the  reverter  may  be  alleged  to  the  wife  only,  or  to  both.  R. 
Hob.l. 

(3E40  Pleas.  . 

After  count  the  tenant  may  imparl. 

And  after  imparlance  (at  least  after  a  special  imparlance)  may 
demand  a  view.    Lut.  857-    Vide  ante,  (2  Y  3.) 

The  tenant  may  demand  a  view  either  before  or  after  the  demandant  has 
counted.    Willes,  344. 

But  he  is  not  entitled  to  a  view  where  it.  is  clear  that  be  knows  what  lands 
are  demanded.     Ibid. 

It  is  no  bar  to  a  view  to  counterplead  that  the  tenant  is  in  actual  possession 
of  the  lands  demanded,  without  adding  **  and  of  no  other  lands  in  the  same 
viUr  &c.    Wiles,  344. 

And  after  view  may  <^t  an  essoign.    Vide  ante,  (2  Y  3.) 

At  the  day  given  by  essoign  the  demandant  counts  de  novo,  and 
the  tenant  may  imparl.  .    ' 

At  the  day  by  imparlimce  the  tenant  must  plead  or  vouch. 

He  may  plead  m  abatement,  as  in  other  real  actions.  Vide 
Abatement. 

He  may  plead  in  bar  the  general  issue,  ne  donas  pas,    Lut  851.  b. 

Or,  a  special  plea;  as>  a  common  recovery.     Nov,  1. 

Gift  after  disseisin,,  and  a  recovery  by  the  disseisee  subsequent  to 
the  gift. . 

An  exchange  by  the  ancestor  of  the  demandant  with  the  ancestor 
of  the  tenant  for  these  lands,  and  that  the  demandant  has  the  lands 
given  in  exchange.    (Vide  Co.  Lit  384.  b.) 

An  estate  prior  to  the  gift,  and  after  the  ^ft  a  remitter  to  the  prior 
estate. 

That  the  donor  was  seised  after  the  gift,  and  made  an  estate  to  the 
tenant,  &c.  in  fee.  ... 

Warranty  by  way  of  rebutter.    (Vide  Co.  Lit.  384.  b.  385.  a.) 

So,  in  formedoti  in  discender^  a  fine  with  proclamations.  (Vide 
Co.  Lit  372.) 

Or,  a  feoffment  with  warranty  and  assets.  (Vide  Co.  Lit  374, 
375.  384.  b.) 

Sof  in  /ormedon  in  remainder  or  reverter,  a  collateral  warranty. 
(Vide  Co.  Lit  372.) 

Or, 
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Or,  »  fine  and  non^^daim  fin*  fi?e  jean  after  title  aocraed.  (Vide 
Co.  Lit.  372.  b.) 

Or,  a  fine  with  wanrantjri  which  descended  upon  the  demandant 
Lut.  852.  b. 

If  ihe/ormedan  is  of  a  moiety,  though  it  shews  the  uses  of  the  odier 
moiety,  the  defendant  need  not  plead  but  to  the  mmety  donanded. 
Say. 86. 

(«  E  5.)  Voucher. 

If  the  tenant  vouches,  a  summons  a^vvarrait^i^aiultfn  issues  againit 
the  vouchee,  returnable  at  the  ninth  return  after.  (Vide  Com.  Att. 
217.     Edit  1695.) 

And  if  nkhU  is  returned,  an  aliaSf  pluries,  and  then  a  sequaU  sub 
suo  pericidOf  and  at  the  return  of  the  uquai.  the  vouchee  may  be 
essoigned. 

Then  the  demandant  counts  against  the  vouchee  who  may  imparli 
plead,  and  vouch  over,  &c. 

(S  E  6.)  Amendment. 

In  formedont  the  plaintiff  had  leave  to  amend  all  his  proceedings  oo  paj- 
ment  of  costi,  and  costs  of  an  ejectment.    3  Wils.  207.  2  Blk.  758. 

(3  E  70  Discontinuance. 

Formedon  discontinued  on  payment  of  costs  of  two  former  ejecUneots. 
3  Wils.  207.   2Blk.758. 

(SF)  IproceeDing  in  partition. 

(3  F  1.)  The  process. 

When  partition  lies,  between  whom  and  how  it  shall  be  nude, 
vide  Parcener,  (C 1,  Sec.) 

The  process  in  partition  is  summons,  attachment^  and  distress  in- 
finite.   F.  N.  B.  62.  M.     1  Brownl.  156. 

At  the  return  of  the  summons  each  defendant  may  cast  an  essoign, 
1  Brownl.  156. 

Or,  if  he  does  not,  then  at  the  return  of  the  pone.     Com.  Att.  168. 

If  the  defendant  does  not  appear  upon  the  p(me^  a  distringas  shall 
issue^  upon  which  he  shall  be  amerced  to  five  pounds,  which  shall  be 
doubled /o^t^s  quoties.    Comp.  Att.  168. 

If  one  defendant  casts  an  essoign,  the  other  may  have  another  es- 
soign ;  for  the  St  W.  1.  43.  does  not  extend  to  an  action  for  division 
of  knd.    R.  Hob.  8. 

A  writ  of  partition  must  be  againsA  the  tenant  of  the  firedoM. 
Co.  Lit.  167.  a.    Vide  Parcener,  (C  6.) 

But  it  is  sufficient  that  the  writ  is  general,  though  it  is  by  joint- 
tenants  or  tenants  in  common.     R.  Cro.  £L  743.  759. 


(S  F  2.)  De- 
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(3  F  2.)  Declaration. 

When  the  defendant  appears,  the  plaintiff  declares  aflainst  him. 

By  St.  8  &  9  W.  3.  c.  31 .  8. 1.  after  process  of  pane  or  atta^ment  returned 
on  a  writ  of  partitioQt  affidavit  being  made  by  any  credible  person  of  due 
notice  ffiren  of  the  said  writ  of  partition  to  the  tenant.  &c.  and  a  copy 
thereof  left  with  the  occupier,  &c.  at  least  forty  days  before  the  day  of  the 
return  of  the  said  pone  or  attachment,  if  the  tenant,  fcc.  do  not,  within 
fifteen  days  after  the  return  of  such  writ  of  pone,  &c.  cause  an  appearance  to 
be  entered  in  the  court  where  the  process  is  returnable,  then  m  debult  of 
appearance,  the  court  may  proceea  to  examine  the  demandant's  title  and 
quantity  of  his  part  to  purport,  and  award  a  writ  of  partition  aooordingly. 
Vide  2  BL  1 134.  T 

Which  provisions  in  s.  1.  of  st.  8  &  9  W.  3.  c.  31.,  do  not  apply  where 
the  tenaqt  appears.     1  B.  &  P.  344. 

Declaration  by  one  parcener  or  jomt-tenant  against*  the  others^ 
must  shew  how  they  are  parceners  or  joint-tenants.  Cro.  £1,  64. 
Vide  ante,  (C  34.)       ^ 

But  not  where  thejr  are  tenants  in  common ;  for  thc^  claim  by  se- 
veral tides,  and  one  is  not  conusant  with  the  other^s  title,  R,  Oro. 
El.  64. 

SO|  if  they  are  parceners,  &c.  a  declarati(m  which  shews  that  it 
was  Uie  inheritance  of  the  common  ancestor  in  tail,  is  sufficient 
wiUiout  saying  how  the  estate-tail  eommenoed.     R.  Dy.  79.  b. 

But,  if  the  declaration  says,  that  the  plaintiff  and  defendant  were 
seised  in  fee,  where  it  is  found  that  the  defendant  has  only  in  taiL 
the  writ  abates.    R.  Cro.  EK  760. 

Declaration  on  a  writ  of  partition,  and  the  sheriflTs  return,  amended  by 
striking  out  an  erroneous  description  of  the  quality  of  the  estates  conveyed 
to  the  different  parties.      1  Mars.  537.    6  Taunt.  193. 

(8  F  3.)  Plea.  ' 

To  the  declaration  the  defendant  may  plead  nan  tenent  insimuL 

But  by  the  st.  8  8c  9  W.  S.  31.,  plea  in  abatement  shall  not  be  ad- 
mitted in  partition. 

And  a  writ  of  partition  shall  not  abate  by  the  death  of  defendant. 

So,  the  defendant  cannot  plead  another  writ  of  partition  depending 
brought  by  him  against  the  plaintiff.    R.  1  Brownl.  158. 

Nor,  non  demint ;  for  this  amounts  to  non  tenent  insimul.     R/ 
1  Brownl,  157. 

(S  F  4.)  Judgment. 

After  confession  of  the  action  or  issue  tried  for  the  plaintiff,  there 
shall  be  judgment  quod  partitio^tt    Co.  Lit.  167.  b. 

And  thereon  a  writ  snail  issue  to  the  sheriff  to  make  partition. 
Ibid. 

Upon  this  writ  the  sheriff  ought  to  attend  with  the  jury  in  person. 
Lit.  sec.  248. 

But  nowy  by  the  st.  8  &  9  W.  3.  31.,  if  the  sheriff  is  side,  &c.  the 
under-sheriff  with  two  justices  of  the  peace  may  make  partition : 

And  they  are  obliged  to  attend,  on  pain  of  5/.,  and  shall  have 
fees,  &c. 

The 
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The  iherifl^  after  notice  to  the  partieB,  in  their  presence^  d  itUerme 
vdbserinij  most  by  the  oath  of  the  jaiy  divide  the  tenements  inio 
equal  parts,  with  regard  to  the  Taloe,  and  ddirer  one  part  to  evh 
parcener  in  several^.    Co.  Lit.  167.  b. 

809  he  who  ofliciates  as  under-sheriff  with  two  jastioes»  shall  do 
under  the  st.  8  &  9  W.  3.     R.  perC.  B.  M.  6  Geo. 

And  if  the  manor  to  be  divided  lies  intermixed  with  other  land% 
so  that  the  jury  do  not  know  the  limits,  quantity,  &c  of  the  tene> 
ments  to  be  divided^  and  the  owner  of  the  intermixt  lands  will  not 
shew  the  certainty  of  his  land,  yet  the  jury  ought  to  make  pardtum 
as  well  as  they  can.    Dy.  266.  a. 

After  partidon  made,  it  must  be  returned  to  the  court,  under  the 
seals  of  the  sheriff  and  twelve  jurors.     Lit.  sec.  249. 

After  return  of  the  partition  by  the  sheriff*  there  shall  be  fbal 
judgment  quod  partitio  pnedida  stabilis  imperpetuum  teneat,  Co. 
Lit  168.  a.     [2B1. 1159.] 

So,  by  the  st.  8  &  9  W.  3.  SI.  if  no  tenant  enters  his  appearance 
within  fifteen  days  after  the  return  of  the  attachment*  upon  affidavit 
of  notice  to  the  tenant,  and  copy  thereof  left  with  the  tenant  of  the 
land  40  days  before  the  return,  (if  he  be  not  demandant),  the 
plaintiff  may  declare,  and  the  court  examine  his  title,  &c.  and  gire 
judgment  by  default  with  a  writ  of  partition  to  set  out  his  part  in 
severalty : 

And  after  such  writ  executed  upon  eight  days' notice  to  the  tenant 
of  the  land,  and  returned,  judgment  final  shall  be  given^  which  shall 
conclude  all  persons  after  notice,  though  not  named  in  the  proceeding, 
and  though  the  title  of  the  tenant  be  not  truly  set  forth. 

Provided  if  any  within  a  year  after  judgment,  or  if  inftmt,  cocert, 
fumsanef  or  out  of  the  realm,  within  a  year  after  inability  removed, 
by  motion  shew  a  probable  bar,  or  that  the  plaintiff  had  not  title  to 
so  much,  the  court  may  admit  him  to  plead,  &c. ;  or,  if  he  shews  an 
ineqnali^  of  partition,  the  court  may  award  a  new  partition. 

(3  G)  iproceetifng  in  perambulatione  facienDa. 

A  writ  de  perambidatione  facienda  lies,  when  two  lords  are  in 
doubt  of  the  limits  of  their  lordships,  vills,  &c.  and  by  consent 
appear  in  Chancery,  and  agree  that  a  perambulation  be  made  between 
them ;  their  consent  shall  be  inroUed  in  Chanceiy,  and  thereupon  a 
'Writ  de  perambulatione  facienda  shall  be  directed  to  the  sheriff  to  make 
perambulation,  assumpt,  secum  12  militibus,  &c.  per  met.  4*  devi^'i  ^ 
F.  N.  B.  ISS.  D.  134.  C. 

Or,  the  king  may  grant  a  commission  to  others  than  the  sheriff  to 
make  perambulation.     F.  N.  B.  134.  A. 

And  if  the  parties  cannot  appear  in  person  in  Chancery,  a  dedims 
potestatem  may  issue  to  take  their  consent,  which  shall  be  certified, 
and  thereupon  a  commission  or  writ  shall  be  awarded.  F.  N.  B. 
134.  C. 

So,  it  may  be  awarded  to  make  perambulation  of  two  or  three 
counties.    Ibid.  B. 
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So,  to  make  perambaliUioD  of.  a  forest.    Vide  Chaae^  (G  1.) 
~  The  return  upon  such  writ  or  commission  ought  to  ascertain  di^ 
division  by  metes  and  bounds. 

And  perambulation  made  binds  all  parties  to  it  and  their  heirs,  if 
the  parties  have  a  fee.     F.  N.  B.  134;.  A. 

But  perambulation  by  consent  of  the  tenant  for  life  does  not  bind 
him  in  reversion.     Ibid.  B.  . 

Proceeding  in  pone^  vide  post,  (d  K  6.) 

(3  H)  proceeUfng  in  probibftfon. 

Prohibition  is  an  action  founded  upon  an  attachment  for  a  contempt, 
where  the  defendant  proceeds  after  a  writ  of  prohibition  served  upon 
him. 

Leave  to  declare  in  prohibition  only  granted  when  the  court  inclines  to  pro- 
hibit ;  not  when  it  inclines  to  the  contrary.     1  Bl.  8 1 . 

If  on  shewing^  cause  the  rule  is  made  absolute,  and  plaintiff  directed  to  de- 
clare, yet  defendant  may  refuse  to  accept  it,  and  apply  to  stay  proceedings, 
and  submit ;  and  the  court  will  stay  proceedings,  thereupon,  without  costs. 
Str.  1 149. 

And  the  plaintiff  must  sue  qui  tatn^  &c  because  a  contempt  to  the 
king  is  supposed.     12  Co.  61.     Vide  Prohibition,  (I). 

If  several  writs  of  prohibition  are  sued  against  divers  persons  in 
the  slime  suit,  he  must  declare  against  them  severally.  F.  N.  B. 
40.  I. 

So,  if  the  same  writ  is  served  in  several  counties,  and  they  proceed 
severally.    Ibid. 

So,  several  cannot  join  in  prohibition  where  the  complaint  is  se- 
Yeni.    R.  Cro.  Car.  162. 

So,  the  plaintiff  must  alleffe  a  venue,  where  the  prohibition  was 
served,  and  the  proceeding  in  contempt  was,  otherwise  it  will  be 
error,  though  there  was  ju(i^;ment  upon  a  writ  of  inquiry  and  damages 
found.     R.  1  Vent.  348.  S50.     Raym.  387.     2  Jon.  128. 

In  prohibition,  the  contempt  is  but  form,  and  the  jury  need  not  give  any 
verdict  about  it.     Str.  482. 

If  the  issue  lies  on  plaintiff,  who  does  not  appear  at  trial,  he  must  be  called 
and  nonsuited ;  and  if  defendant  puts  in  his  record,  enters  into  his  proof  as  a 
verdict  and  judgment,  it  is  irregular,  and  shall  be  set  aside.      1  Wils.  300. 

If  a  modus  be  not  proved  as  laid  by  the  plaintiff  in  a  suit  in  prohibition, 
there  must  be  a  verdict  for  the  defendant :  but  if  any  modus  be  found,  though 
different  from  that  laid,  that  is  a  ground  for  the  court  to  refuse  a  consultation. 
1  T.  R.  427. 

(3  1)  proceeDfng  In  quare  impeDit 

(3  I  1 .)  The  process. 

Ail  writs  of  advowson  of  a  church,  viz.,  right  of  advowson,  quare 
impedit^  and  assise  of  darrein  presentment^  by  a  common  person,  shall 
be  in  C.  B^    R(^.  29,  30.  ' 

But  a  quare  impedit  by  the  king  may  be  in  B.  R.  or  C.  B.  F.  N.  B* 
38.  £. 

The 
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The  process  in  quare  impedit  is  summoiiSy  attachment  and  distnsi. 
1  BrownL  158*    2  Inst  126. 

And  by  the  common  hiw  it  was  distress  infinite.    2  Inst.  124. 

But  now,  by  the  st.  52  H.  5.  12  MarL  if  the  defendant  does  sot 
i^pear,  nor  cast  an  essoign  on  the  first  distress,  or  before,  there  shall 
be  judgment  for  the  plaintiff  and  a  writ  to  the  bishop.  2  Inst  124. 
Dy.  353.  b.     1  Brownl.  158.     2  H.  4.  1.  b. 

Thouffh  upon  the  sunmions  or  pone  the  defendant  was  not  sum- 
moned, but  nihil  returned.     1  Brownl.  158.    2  Inst  124. 

By  Uie  stat  MarL  the  sherifi^  ought  to  make  summons  hj  good 
summoners,  and  return  their  names  upon  the  original.  1  Drownl. 
158. 

And  if  the  sheriff  does  not  do  it,  disceit  lies  against  him.  1  BrownL 
158.    Dy.d53.b. 

The  summons  shall  be  served  upon  the  defendant,. or  at  thechnrch 
door.     1  Brownl.  158.    2  Mod.  265. 

And  if  he  be  not  actually  summoned,  there  shall  not  be  jadgment 
upcm  defiiult  at  the  distress.     R.  1  Mod.  248.    2  Mod.  264. 

If  there  are  two  defendants,  and  one  does  not  appear,  &&  upon 
the  first  distress,  the  plaintiff  shall  have  judgment  and  a  writ  to  the 
bishop,  though  the  other  defendant  appears,  and  perhaps  shall  hsre  a 
writ  to  the  bishop  also.     2  Inst.  134, 5.     R.  Bendl.  pi.  136. 

And  if  all  theddendants  make  default  upon  the  distress^  the  plain- 
tiff shall  have  judgment  against  all ;  for  all  are  supposed  distiuben. 
R.  Mo.81.  \ 

But  upon  default  after  continuance,  there  shall  be  a  distringas  in- 
stead of  a  petit  cape.    2  H.  4.  1.  b. 

But  before  a  writ  to  the  bishop,  the  plaintiff  ouffht  to  make  title, 
and  there  shall  be  process  to  inquire  of  four  pomts.  R.  Mo.81* 
Vide  post,  (3111.)    Shall  make  title.    Bend.  pL  136.  207. 

At  the  return  of  the  summons  or  ponef  the  defendant  Biaj  hi^e 
die  common  essoign.  2  Inst  125.  1  Brownl.  159.  Vide  ante, 
(2Y1.) 

Or,  an  essoign  de  malo  lecti.     Semb.  2  Inst.  124. 

And  if  there  are  several  defendants,  one  may  be  essoigned  after 
another.     1  Brownl.  159. 

But  the  defendant  shall  not  have  an  essoign  de  servitio  regisj  in 
terrd  sanct.^  or  tdtra  mare.    2  Inst.  125.     1  Brownl.  160. 

Nor,  shall  have  protection,  nor  his  age.     1  Brownl.  160. 

So,  by  the  St  12  Ed.  2.  st  2.  after  default  and  re-summoDS  the 
defendant  shall  not  have  an  essoign.     R.  Cro.  Car.  341. 

If  the  defendant  casts  an  essoign,  the  plaintiff  ought  to  adjourn 
it  for  fifteen  days,  otherwise  he  shall  be  nonsuited.  1  Brownl.  159. 
Dal.  81,  2. 

And  at  the  day  given  by  the  adjournment  the  defendant  need  not 
appear,  nor  before  the  return  of  the  distringas.     1  Brownl.  159* 

By  the  common  law,  and  now  by  the  st.  Art.  sup.  Chart.  15.  in 
summonses  and  attachments  there  ought  to  be  15  days  exduflve  it 
least  between  the  teste  and  return,  in  which  time,  at  20  miles  fff 
diem,  any  one  may  come  from  the  extreme  part  of  England.  2  ^^^' 
667.      ,  Bv 
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By  the  st  Marl.  52  H.  8.  12.  in  darrein  presentment^  or  quare 
impedity  there  ought  to  be  only  15  or  21  days  before  the  return. 

Or,  a  longer  day  may  be  given  by  consent  of  parties.    2  Inst.  124. 

But  such  consent  ought  to  appear  upon  record.    Ibid. 

The  summons  ought  to  be  tested  the  same  day  it  iasues,  that  there 
nay  be  no  prejudice  in  respect  of  l^ise.  Reg.  SO.  a.  Bro.  Qu.  Imp. 
151. 

(3 1  2.)  Original. 

An  original  in  quare  impedit  may  be  sued  de  ecdesioj  which  always 
imports  a  rectory  or  parsonaee.    F.  N.  B.  S2.  H. 

So,  it  may  be  by  common  law,  or  at  least  by  the  st.  W.  2.  5.  de 
capeUis,  prabendiSf  vicariis,  hospital,^  priorat^y  abbat*etaliis  damibus, 
qtus  sunt  de  advocatianibus  aliorum.    2  Inst.  363.     2  Rol.  98. 

And  therefore  of  an  archdeaconry.     R.  1  Leo.  205.     1  And.  241. 

The  writ  ought  to  name  the  advowson  truly  as  it  is,  riz.  eccleiiOf, 
vicar. J  &c.     F.  N.  B.  32.  H.  83.  F.  G. 

Yet,  if  it  be  in  the  disjunctive,  ad  ecclesiam  siveAospitaLy  it  is  good. 

R.  Cro.E1.791. 

Yet,  the  writ  may  be  general  and  the  count  special;  as,  if  a  quare 
impedit  be  brought  by  him  who  has  only  a  moiety  of  the  advowson, 
or  the  advowson  medietatis  ecclesiaj  the  writ  may  be  general,  prtesen^ 
tare  ad  ecclesiam^  and  the  plaintiff  shall  count  upon  the  fecial  matter. 
F.N.B.  33.A.    5  Co.  102.  b.  10  Co.  135. 

So,  if  the  plamtiff-has  only  the  nomination^  collation,  &c.  and  not 
the  right  of  presentation,  the  writ  shall  saj  presentare^  and  the  plain- 
tiff shall  count  specially.  F.  N._B>  33.  B.  C.  D.  E.  And  if  it  be  no^ 
minare^  it  abates.     1  Brownl.  159. 

So,  the  writ  may  say  generally,  qua  ad  nostram  spectat.  donationemj 
and  the  count  declare  by  what  title.  R.  Cro.  £1.  241.  R.  3  Lev. 
377.     1  Leo.  227. 

But  if  there  be  a  distinct  patron  and  incumbent  of  one  moie^  or 
part  of  a  church,  and  another  patron  and  incumbent  of  the  other 
moiety  or  part,  the  writ  is  good,  if  it  is  special  pnesentare  admedietat^ 
&C.  ecclesia.     R.  10  Co.  135.  b.  ' 

And  ad  rector,  medietat,,  or  medietat.  rector,,  is  of  the  same  import. 
4  Co.  75. 

In  what  county  it  shall  be  brought,  vide  Action,  (N  1,  &c.) 

If  it  abates  by  death,  it  may  be  brought  by  joumies  accompts, 
1  Brownl.  158. 

SO)  summons  and  severance  lies,  if  one  plaintiff  will  not  sue.    Ibid. 

So^  the  plaintiff  may  have  several  quare  itnpedits  against  every  de- 
fendant.   Vide  Abatement^  (H  24.) 

(3  I  3.)  Declaration  in  qtutre  impedit. — For  and  agaiiist 

whom. 

If  one  defendant  appears  before  the  others,  the  plaintiff  may  de- 
clare against  him  simul  cum^  &c.     1  Brownl.  159. 

A  ^are  impedit  shall  be  brought  by  the  king,  in  right  of  his  crown, 
or  upon  a  title  by  lapse. 

Or, 
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Or,  by  a  common  person. 

Sevenil,  who  have  the  same  tide,  may  join.    Mo.  184. 

A  man  who  has  the  nominatian,  and  anocber  who  has  the  presenta- 
tion, may  join,  if  a  stranger  presents.    Dy.  48.  a*  in  marg. 

Ot,  have  several  quare  itnpedUs.     Mo.  49.    Dal.  48. 

An  executor  or  administrator  may  have  a  quare  impedit  iqxm  an 
avoidance  in  the  lifetime  of  the  testator,  8tc.  R.  Sav.  95.  Lut  1. 
Sav.  118.     1  Leo.  205.     1  And.  241. 

But  this  is  where  the  advowson  is  presentative  ;  for,  where  it  is  donadre, 
the  turn  goes  to  the  heir,  and  not  to  the  executor,  &e.    2  Wils.  150. 

If  a  grant  of  the  next  avoidance  be  to  two,  and  one  releases  to  the 
other,  ue  releasee  alone  may  have  a  quare  impedit.     R.  Mo.  467. 

If  A.  and  B.,  coparceners  of  ah  advowson,  do  not  agree  to  present  od  a 
vacancv,  A.  the  eldest,  (or  her  assigns,)  may  present  to  the  first  turn,  and 
B.,  or  her  assigns,  to  the  next.    Willes,  659.    2  H.  BL  412.    S.  C. 

And  if,  when  A.  and  B.  do  not  agree,  C.  (a  stranger)  iosplead  A  only  br 
qitare  impedit  on  a  vacancy,  and  recover,  it  is  a  bar  to  a  q^areimpeM  broii^t 
by  B.  against  C.  for  that  turn,  though  not  for  the  next  turn.    Jbid. 

In  pleading  a  right  in  coparceners  to  present  to  an  advowson  by  tunis»  it  is 
good  to  state  that  such  right  arose,  because  they  did  not  agree  to  present 
1  H.  BL  376. 

A  quare  impedit  is  usually  sued  against  the  patron  who  presents, 
the  incumbent  who  was  presented,  and  the  bishop.     1  Brownl.  159. 
'  But  the  writ  does  not  abate,  if  the  bishop  is  omitted ;  and  there- 
fore it  will  be  well  to  omit  him,  if  the  church  is  full.     Hob.  320. 

Yet  the  bishop,  if  he  is  omitted,  may  present  by  lapse,  except  when 
a  ne  admittas  is  sued  by  the  plaintiff  within  six  months.  Reg.  li,  a. 
Co.  Lit.  344.  b.     Hob.  320. 

Semb.  that  the  bishop  may  present  by  lapse,  though  a  ne  admittas 
be  delivered  within  six  months ;  but  he  cannot  admit  the  derk  of 
the  party,  or  of  any  other  presented  within  six  months.     F.  N.  B. 

So,  the  writ  may  be  against  the  patron  alone,  omitting  jthe  incuiD- 
bent ;  but  then  the  plaintiff  shall  not  have  a  writ  to  the  bishop  to  re- 
move him,  if  he  was  admitted  pendente  lite.  Co.  Lit.  344.  b.  F.  N.  B. 
35.  C. 

So,  in  a  writ  of  right  of  advowson,  the  incumbent  shall  not  be 
nanled.     Hob.  319. 

Nor,  shall  be  removed,  if  the  plaintiff  recovers.    Ibid.  Sav.  109. 

So,  it  may  be  against  the  incumbent  alone,  where  the  patron  is  sot 
disturbed,  nor  has  prejudice  by  the  suit :  as,  in  quare  impedit  upon  an 
avoidance  by  simony  of  the  incumbent.  Semb.  LuL  1089.  R.  S  Lev. 
16.  206. 

So,  in  quare  impedit  by  him  who  has  the  nomination^  to  a  church  in 
the  presentation  of  an  abbot,  which  comes  to  the  king,  and  he  presents 
a  clerk,  without  any  nomination,  the  quare  impedit  shall  be  against 
the  incumbent  alone ;  for  the  king  cannot  be  a  disturber.  R.  Dy- 
48.  a. 

So,  where  the  incumbent  is  collated  by  lapse,  or  is  the  only  dis- 
turber.    1  Leo.  45.     R.  2  Leo.  58.     Sav.  108* 

So,  in  every  case,  where  the  interest  or  estate  of  the  patron  is  not 
devested  by  the  judgment  in  the  quare  impedit.     R.  7  Co.  26.  a. 

14  An^ 
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'  And  it  is  safest  not   to  make  more  defendants  than   necessary. 
Hob.  320. 

.  If  the  patron  is  not  named  a  defendant^  when  he  ought,  if  it  be 
not  pleaded  in  abatement,  it  shall  not  be  error.     R.'2  Cro.  651. 

So,  where  the  king  is  patron,  it  shall  be  sued  against  the  presentee 
only.     Keil.  53.  a. 

(3 1  4.)  Must  shew  a  title  to  the  advowson. 

The  plaintiff  in  quare  impedit  must  allege  a  title  to  the.  advowson 
in  some  one  from  whom  he  claims  by  desicent     Hob.  102. 

For  a  presentment,  without  a  title  to  present,  is  not  sufficient.. 
Van.  57. 

And  generally,  he  ought  to -allege  a  seisin  in  fee.  Vide  ante, 
(El9,  8cc.) 

Bu^  that  he  was  seised  generally,  shall  be  intended  in  fee.  8  H,  5. 
4.  b. 

So,  seisin  for  life  is  sufficient.     Semb.  8  H.5.  4.  b. 

Or,  by  purchase. 

Or,  by  grant  of  the  next  avoidance.     8  H.  5.  4.  b.     Lut.  I. 

Or,  by  grant  of  an  estate  for  lite,  for  years,  -  or  other  particular 
estate.     Semb.  5  Co.  98.  a. 

Or,  he  may  allege  a  title  to  the  advowson  in  himself.     Hob.  102. 

And  a  title  to  the  advowson,  as  well  as  presentment,  ought  to  be 
alleged  in  the  case  of  the  king,  as  well  as  of  a  common  person. 
Vau.  57. 

So,  the  king  ought  to  allege  in  what  right  he  is  seised^    1  Leo.  227. 

If  the  plaintiff  claims  by  a  gift  in  tail,  he  mqst  allege  a  title  to  the 
advowson  in  the  donor,  and  derive  his  title  under  the  donee. 
Hut.  31.  ,       ^ 

So,  if  the  plaintiff  claims  a  right  to  present  againsf  common  right, 
he  must  shew  the  commencement  of  it:  as,  if  he  alleges  presentations 
by  turns,  he  must  shew  how  thb  commenced,  by  prescription,  com- 
position^ or  otherwise.    Dy.  299.     3  Leo.  163,  4. 

Yet  if  A.  Was  seised  of  a  manor  to  which  an  advpwson,  viz.  to  pre- 
sent twice,  belongs,  &c.  it  is  sufficient ;  for  this  shews  a  prescription 
R.  Dy.299.  a. 

So,  the  plaintiff  must  shew  whether  the  advowson  be  appendant,  or 
in  gross.     Semb.  Lut.  1.,    Vau.  7»  8. 

But  if  the .  king  entitles  himself  ..o  a  presentation  by  a  simoniacal 
contract,  it  is  sufficient  to  allege  a  presentment  by  such  an  oncj  cuidc 
jure perlinuit,  widiout  shewing  what  title  he  had  to  the  advowson, 
for  the  king  is  a  stranger  to  it.     Semb.  Lut.  1093.  - 

So,  if  the  plaintiff  dleges  that  he  was  seised  of  the  advowson,  scili 
cetj  to  present  every  first  turn,  it  will  be  good*  R.  Mp.  867* 
'  So,  the  plaintiff  must  shew  a  title  in  himself  before  the  avoidanpe ; 
and  therefore  if  the  acceptance  of  a  plurality,  by  which  the  church  is 
yoid,  be  alleged  at  a  day  before  the  grant  of  the  next  avoidance,  by 
which  the  plaintiff  claims,  it  will  be  bad.  R.  after  verdict  for  the 
plaintiff.    Dy.  129.  b.     Bend.  pi.  79. 

VouVL  li  If 
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If  there  are  several  plaintiflGij  and  thqr  vary  m  tide,  the  writ  abates. 
R.  Mo.  184. 

If  tenants  in  commoD  make  conq)oatioii  to  preset  by  toxns^  the 
plaintiff  in  his  coniU:  must  mendosi  the  oomposkioa  before  it  is  exe- 
cuted.   Dy.  29.  a. 

So,  in  every  case  where  the  plaintiff  shews  a  right  to  present  by- 
turn,  he  ought  r^ularly  to  shew  how  such  ri^t  commenced,  by  pre- 
scription, composition,  or  otherwise.     Send>.  I>y.  269.  b.  299.  b. 

And  it  may  commence  between  parceners,  joint-tenants,  and 
tenants  in  common,  by  record,  or  by  deed.     R.  1  Sal.  43. 

But  after  every  tenant  in  common  has  presented  in  his  turn,  the 
composition  is  executed,  and  it  need  not  be  shewn.  Dy.  29.  a. 
1  Sal.  45. 

So^  a  composition  by  parceners  need  not  be  shewn ;  for  it  may  be 
without  deedL     Dy.  29.  a.     1  Sal.  44. 

So,  where  the  plaintiff  claims  a  turn  to  an  advowson  appendant, 
he  need  not  shew  the  commencement  of  the  presentation  by  turns, 
whether  it  was  by  prescription,  composition,  or  otherwise;  for  the 
appendancy  imports  a  prescription.    Dy.  299. 

And  the  plaintiff  may  chim  die  entire  advowson  when  it  is  his 
turn.    R.  1  Brownl.  165. 

The  crown  has  a  prerogative  right  to  present  on  the  promotion  of  an  in- 
cumbent to  a  bishc^ric ;  but  where  this  happens  in  the  case  of  a  right  in 
patrons  to  present  by  turns,  it  does  not  make  a  turn.    3  Wiia.  232. 

Where  bA  act  of  parliament  unites  three  churches,  and  gives  the  first  pre* 
sentation  to  the  patron  of  the  church  of  which  the  Uving  was  of  the  hignest 
value,  without  taking  any  notice  of  the  others,  and  it  appears  on  the  fieu^  of 
the  declaration  that  a  certain  order  of  presentation  has  taken  place  under  the 
act  of  parliament  which  has  been  acquiesced  in,  that  is  sufficient  ground  for 
presuming  that  the  order  set  forth  is  the  true  order^  according  to  the  meaning 
of  the  act  of  parliament.     3  Wils.  233. 

So,  in  qUare  itnpedit  by  a  grantee  of  the  next  avoidance,  he  must 
shew  that  it  is  the  next  avoidance.     Semb.  Dy.  129.  b. 

(3  I  '5.)  Must  allege  a  presentment. 

The  plaintiff  in  ouare  impedit  ought  always  to  allege  a  presentment 
by  himself,  or  by  nis  ancestor,  or  some  other  under  whom  he  claims. 
Vau.  17. 57. 

Though  the  advowson  be  vested  in  the  patron  by  act  of  parliament. 
Semb.  3  Lev.  436.     Cont.  21  Ed.  4.  3.  b. 

And,  regularly,  a  presentment  ought  to  be  alleged  to  have  been  by 
him  who  has  the  inheritance.     5  Co.  97.  b. 

And  it  may  be  alleged  to  have  been  by  him  from  whom  the  plain- 
tiff purchased.     2  Inst  356. 

So,  if  a  presentment  be  alleged  by  a  tenant  for  life,  for  years,  or 
other  particular  tenant,  it  is  sufficient  for  him  in  reversion.  5  Co. 
98.  a. 

So,  if  the  plaintiff  shews  a  grant  of  the  next  avoidance,  and  alleges 
a  presentment  by  a  grantee,  it  is  sufficient  for  him  who  daims  under 
the  grantor ;  for  he  presented  in  right  of  the  grantor.  R.  5  Co.  97.  b. 
Cro.  £1. 518.     Mo.  456.     Semb.  Dy.  106.  a. 

So, 


Proceeding  in  quare  impedit.  483 

80^  in  quare  trnpeOi  A  purdiBser  may  tfU^  a  ^r^sentmtfnt  by  the 
vendor.    S  Inst  556. 

Sof  in  quare  impedit  by  a  tenant  for  life,  or  years,  it  is  sufficient 
that  the  plaintiff  all^^es  seisin  in  the  lessor,  the  demise,  and  a  present- 
ment by  the  lessee  himself.    Dnb.  Hob.  285.     R.  1  Leo.  230. 

The  plaintiff  may  allege  presentments  by  the  graxitor  and  the 
grantee  of  a  particular  estate>  and  it  will  not  be  double.  5  Co.  98.  a. 
Cro.  £1.  518. 

If  the  plaintiff  alleges  a  presentment,  without  a  preced^t  title,  he 
most  say  that  it  was  tempore  pacis.     1  Mod.  290. 

Upon  pleading  a  presentment,  the  party  must  sbew  esqpS'essly .  that  the 
church  was  vacant  at  the  time  of  such  presentment     1  F.  17.  5l.  99.  127. 

Otherwise,  it  will  be  bad  even  after  a  verdict^  if  the  verdict  Was  oti  a  colla- 
teral issue.    Ibid. 

But  the  want  -of  it  will  be  cured,  if  the  opposite  party  states  it  on  his 
pleaditigs,  and  his  statement  is  not  controverted.    Ibid. 

Notwithstandiiig  such  statement  is  in  the  inducement  to  a  traverse,  and 
that  traverse  cannot  be  passed  orer.    Ibid: 

Btot  he  need  not,  it  a  precedent  title  is  alleged.    Ibid. 

If  a  presentment  be  alleged  by  a  coibmon  person,  he  must  say  that 
die  derk  was  thereon  instituted  and  inducted.     Bend.  pi.  297* 

If  by  the  kiuff,  or  by  him  who  entitles  himself  by  the  king,  that  he 
was  instituted,  is  sufficient.    Ibid. 

Upon  pleading  a  presentment  by  the  king»  the  party  must  shew  that 
the  presentee  was  admitted,  bstituted  and  inducted.  R.  1  F.  17.  51.  99. 
127. 

Otherwise,  it  will  be  bad  even  after  a  verdict,  if  that  verdict  were  on  a  col- 
lateral issue.    Ibid. 

But  the  want  of  it  will  be  cured,  if  the  opposite  party  states  it  in  hb  plead- 
ings, and  his  statement  is  admitted.     Ibid. 

NdtvHthstaUding  such  statement  is  in  the  iriducement  to  a  traverse  which 
catihot  be  passed  over.    Ibid. 

Upon  a  quare  impedit  by  a  person  entitled  uhdef  on  act  6f  utilon  to  present 
alternately  with  the  lirown  upon  every  second  tarn,  the  declaratioti'  stated, 
that  after  the  union  the  crown  jure  corona  presented  J.  8.,  and  upon  objeCr: 
tion,  after  a  verdict  on  a  collateral  issue,  because  the  church  was  not  stated 
to  have  been  vacant,  nor  J.  S.  to  have  been  admitted,  instituted,  and  inducted ; 
without  which  that  presentment  would  have  been  a  nullity,  and  the  turn  in 
question  the  crown's.  The  court  held  each  of  the  objections  sood  ;  but  it 
appearing  that  the  vacancy,  the  admission,  institution,  and  induction  were 
stated  in  the  defendant's  plea  as  part  of  the  ittducement  to  a  traverse, 
the  court  also  held,  that  statement  had  removed  the  objection^.    Ibid. 

The  last  presentment  regularly  shall  be  mentioned,  and  therefor^ 
if  the  bishop  presents  by  lapse,  npon  the  next  avoidance,  the  patron 
in  quare  impedit  shall  make  mention  of  that.     S  Leo.  18.     Dal.  75. 

But  if  there  be  an  usurpation  upon  die  king,  a  grantee  of  the  next 
ayoidanoe  need  not  moition  that,  but  only  the  last  presentation  by  the 
king.    S.Leo.  18.    Hob.  140.     R.  Dal.  75. 

Tne  crown,  as  well  as  a  subject,  must  allege  a  presentation ;  and  a  ammenm 
dam  retinere  is  not  sufficient.    Str.  1Q06. 

But  the  want  of  it  is  cured  by  verdict.    Ibid. 

If  the  declaration  shews  that  the  right  of  presentation  under  which  he 
claims  was  newly  created  by  act  of  parlument,  and  that  every  vacancy  since 
the  act  has  been  filled  by  persons  under  whom  the  plaintiff  does  not  claim, 

I  i2  the 
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the  necessity  of  shewing  a  presentment,  either  in  himself  or  in  some  one 
under  whom  he  claims,  is  superseded  on  account  of  its  obvious  impossibility. 
1  F.  17.51.99.127. 

Notwithstanding,  the  plaintiff  might  suffer  an  usurpation  upon  himself,  on 
some  vacancy  after  the  act. 

Thus,  where  the  declaration  stated  that  the  parishes  of  a  rectory  impro- 
priate, which  had  been'  granted  to  the  plaintiff,  and  of  a  common  rectory, 
which  belonged  to  the  crown,  were  united  by  act  of  parliament ;  that  the  act 
provided,  that  the  crown  and  the  plaintiff  should  present  alternately ;  that 
only  three  vacancies  had  happened  since  the  act,  ana  that  the  crown  had  pre- 
sented upon  each  :  an  objection,  that  the  plaintiff  had  shewn  no  presentation 
in  himself,  or  in  those  under  whom  he  claimed,  was  overruled.  S.  C.  1 F.  1 7. 
51.  99.  127.  P.  C. 

So,  a  man  who  founds  a  church,  and  is  disturbed  upon  the  first  present- 
ation, may  maintain  a  quare  impedit,  witliout  shewing  a  presentation. 
Ld.  R.201. 

So,  if  the  appropriation  of  a  church,  which  has  been  appropriated  immemo- 
rially,  is  dissolved,  the  heir  of  the  first  founder  may  maintain  a  quare  impedit^ 
veithout  shewing  a  presentation.    D.  Ld.  R.  201 . 

So  may  a  man  who  is  disturbed  upon  the  first  vacancy  afler  his  recovery Jn 
a  writ  of  right  of  advowson.    Ibid. 

And  so  may  the  king  upon  the  first  vacancy  after  his  title  found  by  ofBce. 
Ibid. 

But  if  two  presentative  churches  are  united,  and  the  right  of  presentaticm 
alternately  g^iven  to  the  persons  who  before  had  the  right  of  presenting  to 
each.  Each,  upon  his  first  turn,  must  shew  a  presentation  to  the  church  in 
right  of  which  he  claims.    R.  Ld.  R.  192. 

(3  I  6.)  And  disturbance. 

The  plaintiff  in  quare  impedit  ought  to  allege  a  disturbance. 

And  if  it  be  by  an  executor  or  administrator  upon  an  avoidance  in 
the  life  of  the  testator,  a  disturbance  in  the  life  of  the  testator  is  suffi- 
cient.    R.  Sav.  95.     Lut.  2. 

But  he  shall  not  say  in  retardaiione  exectUionis  testamenti.  R.  Say. 
95.     R.  1  Leo.  205.     . 

(3  I  70    Pleas  in  quare  impedit^  —  In  abatement  — 

Misnomer,  &c. 

To  a  declaration  in  quare  impedit  the  defendants  may  imparl. 

And  afterwards  may  join  in  plea,  or  plead  severally.  Bro.Qa.  Imp. 
157.  165. 

The  defendants  shall  plead  in  abatement,  or  to  the  action. 

An  ordinary  cannot  plead  in  abatement,  or  cast  an  essoign,  without 
making  himself  a  disturber*     Hob.  200. 

'  In  abatement  the  defendant  may  pleiad  that  the  plaintiff  or  de^ 
fendant  is  misnamed,  or  has  a  &lse  addition  to  his  name.  Bend.  nl. 
109. 

Variance  between  the  count  and  writ.     Sal.  559. 

That  there  are  two  churches,  and  neither  without  addition,  &c. 
or,  that  the  church  is  misnamed.    Vide  Abatement,  (H  19, 23.) 

So,  the  incumbent  may  plead  in  abatement  that  such  an  one  is  not 

named 
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named  a  defendant, .when  he  ought  to  be.     7  Co.  25.  b.     Hob.  SI 6. 
Vide  ante,  (S I S.) 

But  the  bishop  cannot  plead  in  abatement  that  the  patron  is  not 
named.     Hob.  SI 7. 

So,  he  may  plead  another  quare  impedit  depending  for  the  same 
disturbance.     R.  1  Brownl.  16S.     Vide  Abatement,  (H  24.) 

So,:though  it  is  for  another  disturbance  for  the  same.avoida 
R.  Hob.  1S7. 

Or,  adds  another  defendant*    R.  Hob.  1S8. 

So,  he  may  plead  in  abatement  darrein  presenimerU.  Vide  Abate- 
ment, (H  26.) 

(3  I  8.)    Plenarty. 

So,  he  mav  plead  plenarQr,  before  the  writ  purchased,  of  the  pre-' 
sentment  of  the  plaintiff  himself.     Th.  D.  1. 1 1.  c.'42.  s.  20. 

Though  he  does  not  say  that  the  plenarty  was  for  six  months. 
Th.  D.  L  11.  c.  42.  s.  20.  R.  by  common  law ;  for  by  institution  and 
induction,  or  by  institution  only,  against  a  common  person,  the  church 
is  fiill,  and, the  plaintiff  shall  lose  his  presentation  hoc  vice  for  ever. 
R.  6  Co.  49.  a. 

So,  he  may  plead  plenarty  for  six  months  before  the  purchase  of 
the  writ  of  the  presentment  of  the  defendant  himself.     Th.  D.  1.  11. 

C.  4^.  S.  2a. 

Or,  of  the  presentment  of  a  stranger.     Co.  Ent.  498.  b. 

By  the  common  law,  plenarty  before  the  writ  for  any  time  was  a 
good  plea.     2  Inst  S60. 

But  by  the.  st.  W.  2. 5.  it  must  be  a  plenarty  for  six  months. 

And  it  ought  to  be  six  months  before  the  first  writ,  if  another  iii^rit 
be  sued  by  journeys  accompts.    Th.  D.  1.'  1 1.  c.  42.  s.  8. 

But,  generally,  plenarty  is  no  plea  against  the  king.  2  Inst. 
361. 

Though  he  claims  in  right  of  his  ward,  &c.  and  not  in  jure  coronce* 
2  Inst.  S61.     R.  1  Leo.  226; 

Yet  if  the  defendant  alleges  a  right  of  advowson  in  himself,  he  may 
plead  plenarty  for  six  months  Bgainst  the  king.  Th.  D.  1. 11.  c.  42. 
s.  7*  17*    Dub.  s.  S. 

So,  by  the  law,  plenarty  shall  be  a  good  plea  against  the  queen. 
2  Inst.  361. 

So,  plenarty,  upon  a  collation  by  a  bishop  by  wrong,  is  no  plea. 
R.  lAnd.243.     Say.  118. 

So,  though  the  bishop  collated  after  a  lapse.     Dub.  1  And.  24S. 

If  the  defendant  pleads  plenarty,  he  must  shew  of  whose  present- 
ment.    Th.  D.  1.  1 1.  c.  42.  s.  2. 

And  at  what  time.     Ibid. 

So,  regularly,  if  the  defendant  pleads  plenarty  of  the  presentment 
of  an  ecdesiastical  person,  he  ought  to  shew  the  right  of  patronage  in 
him.     Ibid.  s.  4, 5. 

So,  if  he  pleads  plenarty  of  the  presentment  of  himself  by  such  an 
one.     R.  1  Brownl.  162. 

But  a  lay-patron  may  plead  plenarty  of  his  own  presentment, 

lis  '  without 
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without  shewing  a  right  to  the  patronage  in  him.      Th«  D.  I.  11. 
fleottcty  shall  not  be  intended,  if  it  13  not  jpleaded.    Jon.  332. 

(3  I  9.)  la  bar. 

In  bar  of  a  qtiare  impedUf  the  bishop,  to  shew  he  is  not  a  distnibery 
may  plead  that  he  ckims  nothing  but  as  ordinary.  Co.  £nt.  498.  d. 
Hob.  198.     38  Ed.  3.  2.     Keil.  43.  a. 

The  ordinary  must  disclaim  or  admit  himself  a  disturber.  Hob. 
320.     Vide  ante,  (3  I  7.) 

If  he  refuses  a  clerk  without  cause,  he  is  a  disturber,     i  Leo.  230. 

If  the  bishop  pleads  that  the  king  made  A.  dean  of,  &c.  whereby  he  became 
possessed  of  the  church  in  <)uestion,  he  must  shew  that  the  church  is  a  member 
of  the  deanery.    Str.  837. 

Hie  clerk  may  plead  that  be  claims  nothing  but  as  persona  imperso- 
nat  ex  prasentatione  of  such  an  one- 

Upon  such  plea  by  the  bishop,  the  plaintiff  may  have  judgment 
against  him  with  a  writ  to  the  bishop,  but  cessat  execidio  till  the  other 
pleas  are  determined*  Vau.  6.  Hob.  320.  Keil.  43.  a.  Vide  post, 
(3  I  12.) 

If  a  ces$at  execidio  h  not  entered,  it  is  only  jbrm.    R.  1  Rol.  363. 

And  if  there  be  not  a  cessat  execution  it  is  error^  if  execution  be 
before  the  other  pleas  are  determined.     Ibid. 

So,  every  other  defendant  may  plead  quod  turn  impedmi*     Win. 

Ent  709.  *  V$iu.  58. 

But,  if  the  bishop  disclaims,  and  the  plaintiff  does  QOt  accept  his 
disclaimer,  but  will  maintain  him  a  disturber,  and  it  is  found  aoiiiat 
the  plaindii^  be  shall  not  b$ve  a  writ  to  remove  a  clerk  collatea  pen- 
denie  lite.     Hob.  320. 

If  oue  defendant  pleads  non  impedivity  and  it  is  fomid  against  him, 
there  shall  be  a  writ  to  the  bishop  with  a  cessat  executio  du  the  plea 
between  the  others  is  determined.     1  Brownl.  159. 

So,  the  plaintiff  upon  such  plea  may  have  a  writ  to  the  bishop,  or 
by  replicaition  main,t^n  the  disturbance  in  order  to  have  damages. 
Vau.  58. 

So,  the  defendant  may  plead  in  bar  a  release. 

So,  the  defendant  may  plead  that  he  is  parson  imparsonee^  and  tra- 
verse his  resignation. 

If  the  incumbent  pleads  that  he  is  persona  impersonate^  he  ought 
to  say'of  whose  presentation.     Hob.  320. 

So,  the  defendant  may  plead  in  bar  a  presentation  upon  tide,  and 
traverse. 

But  if  the  incumbent  pleads  a  presenta^n  of  ^uch  an  one,  he  can- 
not make  title  except  to  the  same  patron  by  whom  h^  was  presented. 
Jon.  5.    Hob.  321. 

And  therefore,  if  he  pleads  himself  to  be  persona  impersonata  of 
the  presentment  of  such  an  one^  the  plaintiff  may  reply  that  he  was 
not  presented  by  him.     K.  Jon.  5. 

But  it  will  be  more  fbtmal  to  say  that  he  is  not  persona  impersonata^ 
or  to  shew  by  whom  he  was  presented,  and  then  traverse  the  present- 
Jip^^eged.    Hob.  321. 

Yet 
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Yet  tlie  other  way  is  siiffident  on  a  gmend  demnnrer.    Hob.  $21. 

So,  by  CflBiMon  law  the  iDCviitbeBt  or  bUu^  shall  not  plead  to  the 

^t  of  patronage;  for  every  one  ought  to  prnd  apt  matter^  and  he 
has  nothing  in  the  patronage.     7  Co.  26.  a.     Hob.  ^18.    Jon.  5. 

Yet  by  me  at.  25  £kL  ft.  7*  to  aToid  feint  pleading  in  the  patron, 
liie  arokbishop,  biriiop,  &c.  and  possessor,  may  counterplead  the  title 
<if  the  king. 

And  therefore  efery  incumbent  instituted  and  inducted  may  plead 
io  the  right  of  advowson.    7  Co.  26.  a.    Hob.  319. 

So^  an  incumbent  by  collation.     Hob.  319. 

So,  if  he  be  instituted ;  for  by  institution  the  church  is  full  against 
a  common  person ;  and  die  at.  25  Ed.  3.  7.  by  equi^  extends  to  com* 
mon  persons.    7  Co.  26.  a.    Dy.  1.  b.  in  mai^. 

Odierwise,  if  he  was  only  presented.     R.  Dy.  1  •  b. 

Or^  in  the  case  of  the  king,  was  only  instituted.     Hob.  319. 

Or^  if  after  institution  he  resigns,  or  is  created  a  bishop,  pending 
the  writ.     Dy.  1.  b.  in  marg.     tiob.  3 19. 

But  the  incumbent  ahall  not  only  counterplead  the  king's  tide,  but 
shall  also  make  tide  to  himself.     Hob.  819.    Vide  infra. 

And  most  shew  himself  possessor.     R.  Dy.  293.  a. 

So,  by  the  st.  25  Ed.  3. 7.  an  aichbishop,  or  bishop,  who  collates 
by  lapse,  may  make  title  to  the  patronage  in  a  quare  impedit  brought 
by  the  long.     Hob.  318. 

Soj  in  a  quare  impedii  by  a  common  person^  who  is  not  the  rightful 
patron,  where  the  bishop  presents  by  lapse.     Hob.  319. 

But  an  ordinary,  who  has  not  collated  by  If^ise^  cannot  plead  to 
the  right,  since  the  st.  25  Ed.  8.  any  more  than  by  the  common  law. 
Ibid.  Jon*  5. 

In  quare  impedit  the  defendant  is  actor,  and  may  have  a  writ  to  the 
bishop,  if  judgment  be  for  him,  as  well  as  die  plaintiff.     Van.  7. 

And  when  the  defendant  is  actor,  and  requires  a  writ  to  the  bishop, 
he  must  make  a  tide  in  himseli^  as  wdl  as  tne  plaintiff.     lUd. 

And  therefore  he  must  allege  a  dtle  to  the  advowson.  Vau.  8. 
Vide  ante,  (3  I  4.) 

A  presentadon  in  himself  or  another  under  whom  he  daims. 
Vau.  7.    Vide  ante^  (3  I  5.) 

But  where  the  drfendant  has  presented,  and  his  presentee  is  insti- 
tuted and  inducted,  so  that  a  writ  to  the  bishop  for  him  is  not  neces- 
sary, he  is  not  then  regarded  as  an  actor.    Vau.  7. 

And  dierefore,  if  the  defendant  controverts  the  tide  allesed  by  the 
plaintifi^  and  does  not  stand  upon  his  own  tide,  he  may  allege  a  dtle 
pro  fotm&j  and  that  Ids  clerk  is  inducted,  without  alleging  a  present- 
ment in  himself.     R.  Vau.  8. 

So,  if  the  defendant  demurs  to  the  plaintiff's  count,  which  is  ad- 
judged insufficient,  the  defendant  shall  have  a  writ  to  the  bishop, 
without  making  dtle.     Dy.  24.  b. 

So,  in  a  quare  impedit  by  the  king,  if  the  defendant  shews  a ,  lease 
by  the  king's  ancestor  to  A.  and  that  during  his  possession  B.  pre- 
sented him,  it  is  sufficient,  without  shewing  a  tide  in  B.>  for  he  shews 
the  estate  out  of  the  kinir.     R.  1  Leo.  45. 

**  Ii4  If 
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If  tbe  defendant  traverses  the  title  all^;ed  by  the  plaintiff  in  liii 
count,  the  traverse  must  be  of  a  matter  not  only  inconsistent  with  tbe 
defendant's  title,  but  which  also  d^troys  the  plaintiff's  titi^  if  it  be 
found  against  him.     Van.  8. 

As,  it  the  plaintiff  alleges  seisin  of  an  advowson  in  gross  and  a 
presentation  in  himself,  and  the  defendant  alleges  a  sdsin  of  it  as 
appendant,  he  ought  not  to  traverse  the  seisin  in  gross,  though  it  be 
inconsistent  with  the  defendant's  tide;  for  if  he  presented,  though  by 
usurpation,  he  has  a  title,  whether  the  advowson  be  appendant  or  in 
gross.     R.  Vau.  9, 10.     Semb.  Dy.  78.  b.     1  Leo.  154. 

So,  he  ought  not  to  traverse  the  seisin  of  the  advo^^irson.     Vau.  12. 
3o,  if  he  alleges  seisin  of  the  advowson  as  appendant,  and  a  pre- 
sentment, without  saying  that  he  presented  to  it  as  appendant,  he 
cannot  traverse  the  appendancy.     R.  1  And.  270.     Vau.  15. 

But,  if  the  plaintiff  alleges  seisin  of  the  advowson  as  appendant, 
and  a  presentment  to  it  as  appendant,  the  defendant  may.  traverse 
the  appendancy  or  the  presentment,  for  one  or  the  other. destroys 
the  plaintiff's  title,  if  it  be  found  against  him.  R.  Vau.  15-  R* 
1  Leo.  15i* 

So,  if  the  plaintiff  alleges  seisin  of  it,  as  appendant,  and  a  pre- 
sentment by  the  king  by  lapse,  and  the  defendant  says  that  the  king 
was  seised  in  grosst  and  presented,  he  ought  to  traverse  the  appen- 
dancy.   Vau.  13. 

So,  if  tlie  defendant  alleges  appendancy  to  other  lands,  &c.  Vau. 
12. 

So, .  if  the  plaintiff  alleges  seisin  in  gross,  and  the  defendant  daims 
as  appendant,  he  ought  to  traverse  that  it  is  in  gross.  Keil.  51.  b. 
Semb.  Kelt.  91.  a.  Though  there^  R.  that  he  may  traverse  the 
seisin  in  gross  or  the  presentment. 

If  the  plaintiff  alleges  a  vacancy  by  the  death,  resignation,  or  de- 
privation of  the  former  incumb^t,   and  die  defendant   alleges  an 
avoidance  by  the  other  means ;  as,  by  a  simoniacal  contract,  occ  be 
.must  traverse  the  avoidance  by  death,  &c.  and  not  the  seisin,  if- 
pendancy,  &c-     Vau.  16. 

So,  if  the  plaintiff  alleges  a  vacancy  by  death,  and  the  defendant 
alleges  an  avoidance  by  plurality,  by  which  it  belongs  to  tbe 
king  by  lapse^  he  ought  to  traverse  the  avoidance  by  death.  Semb. 
Sav.  78. 

On  quare  impedit  by  the  king,  for  the  next  turn  of  a  living  void  by  promo- 
th>n  ;  if  defendant  confesses  and  avoids  by  pleading  that  the  crown  presented 
A.  who  is  since  dead,  and  himself  now  presented,  and  parson  impar$onee,  he 
need  not  traverse  that  the  church  is  vacant  by  the  promotion ;  if  he  does,  it 
may  be*  passed  over,  and  issue  taken  on  the  avoidance.     Str.  B37. 

8o,  if  tbe  defendant  by  his  plea  shews  a  title  subsequent  to  the 
plaintiff's  title,  he  need  not  traverse  it :  for  he  confesses  and  avoids. 
Vide  ante,  (G  l.S.) 

As,  if  the  defendant  alleges  a  seisin  and  presentment  subsequent 
to  the  presentment  alleged  by  the  plaintiff.     Van.  16. 

If  the  defendant  alleges  a  seisin  and  presentment  by  the  king; 
and  the  plaintiff  by  his  replication  alleges  a  grant  by  the  king  to  hiiu^ 
and  a  presentment  by  the  grantee,  and  upon  his  death  a' presentment 

of 
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of  the  king^  by  Iftpse,  &c.  this  avoids  the  presentment  by  the  king.    R. 
Jon.  12.  . 

Subscribing  the  articles  need  not  be  averred  in  the  plea,  nor  in  the  decla- 
ration.   Str.  837.  ' 

(3 1  10.)  Replication. 

If  the  plaintiff  replies  to  the  defendant's  title,  it  is  not  sufficient 
to  destroy  the  defendant's  title,  without  maintaining  his  own  title. 
Van.  60. 

Though  the  king  be  plaintiff.     R.  Vau.  61. 

But  where  the  king's  title  appears^  (being  found  by  office  or  other 
matter  of  record,)  there  the  kins  may  relinquish  his  title,  being  esta- 
blished by  record,  and  traverse  me  defendant's  title.     Vau.  62. 

If  a  bishop  pleads  nothing  but  as  ordinary,  and  dies,  another  de- 
fendant may  suggest  his  death  on  the  rol^  and  pray  that  the  plain- 
tiff may  reply,  and  if  he  be  nonsuited,  it  shall  be  peremptory.  R. 
Sal.  559. 

(3  1  11.)  Judgment  in  qtuzre  impedit 

In  a  quare  impedit  by  the  king,  the  attorney-general  may  enter  a 
nolle  prosequi^  upon  which  there  shall  be  judgment,  jfiO£f  defendants 
eant  sine  die.     Towns.  Jud.  177,  8. 

So,  if  there  be  judgment  against  the  king  upon  a  verdict  or  de- 
murrer.    Ibid.  179. 

If  the  plaintiff  is  nonsuited,  it  is  peremptory,  and  the*  defendant 
shall  have  a  writ  to  the  bishop.     1  Brownl.  161. 

And  if  any  defendant  bars  the  plaintiff,  his  action  fails.     Ibid. 

In  quare  impedit  by  the  king  or  a  common  person,  if  the  ordinary 
claims  nothing  but  as  ordinary,  there  shall  be  judgment  against  him 
with  a  cessat  executio  quousq.^  &c.     Hob:  198.     Vide  ante,  (3  I  9.) 

If  the  plaintiff  does  not  accept  his  disclidmer,  but  maintains  him 
to  be  a  disturber,  and  he  is  found  so,  there  shall  be  judmnent,  and 
the  ordinary  will  be  subject  to  answer  damages.  Hob.  920.  Vide 
Damages,  (A  3.) 

If  it  is  found  against  the  plaintiff,  he  shall  be  barred,  and  cannot 
have  judgment  or  a  writ  to  the  bishop.     Hob.  820. 

Though  the  bishop  collated  by  lapse,  pendente  lite,  and  so  the  clerk 
collated  shall  not  be  removed.    Ibid.    • 

If  the  patron  and  incumbent  confess  the  action,  or  nil  dicunt,  &c. 
there  shall  be  judgment  for  the  plainti£^  and  a  writ  to  the  bishop. 

So,  if  judgment  be  given  against  them  upon  a  demurrer. 

If  a  verdict  in  quare  impedit  be  found  for  the  plaintiff,  the  jury 
ouffht  to  inquire  ex  officio  of  four  points,  viz.  whether  the  church  be 
fuU ;  2d,  of  whose  presentation ;  3d,  the  value  of  the  church ;  4tb, 
how  lon^  vacant.     Keil.  57.  b. 

And  Siis  is  since  the  st  W.  2.  5.  not  by  the  common  law.  Hob. 
318. 

So,  there  shall  be  a  writ  of  inquiry  upon  a  judgment  by  default, 
or  upon  demurrer,  to  inquire  of  those  four  points.    Dy.  24<1 .  b. 

Or,  after  a  verdict,  it  the  jury  omit  it.  Towns.  Jud.  191.  Dy. 
135.  a. 

And 
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And  till  Ihifl  is  executed^  the  writ  to  the  hi^kpp  s^jb.  1  Bio.  Eat. 
327. 

But  an  inquisitioD,  which  finds  die  chmch  fiill  of  the  poBBeotaiion 
of  a  stranger,  does  not  hurt.     Dy.  77*  a. 

After  a  Terdict  before  justices  of  assise,  by  the  st.  W.  2.  30.  st 
12  Ed.  2.  4.  14  Ekl.  S.  16.  the  justices  may  give  judgment  imme- 
diately, and  award  a  writ  to  the  bishop.  Dy.  76.  b.  2  InsL  404. 
Dy.  155.  a.  260.  a.    Hob.  327. 

Or,  it  may  be  given  in  C.  B.  2  Inst.  424.  Kel.  57.  b.  Dy. 
135.  a. 

And  error  may  be  to  the  judges  of  assise^  or  to  the  judges  of  C  B. 
Dy.  77.  a. 

If  judgment  be  given  for  the  plaintiff  to  recover  his  presentation, 
execution  shall  be  by  a  writ  to  the  bbhop.    Vide  post.  (3  I  12.) 

If  it  be  given  for  damages^  as  it  mav  by  the  st.  W.  2. 5.  execution 
shall  be  by  Jl.  fa.  or  tlegjU.     1  BrownL  1 58. 

But  not  by  capias  ad  satisfaciend.     Ibid. 

If  in  a  quare  impedit  between  common  persons  a  titie  appears  for 
the  hinff,  judgment  shall  be  mven  for  the  hin^  and  a  writ  to  the 
bishop  for  the  king's  clerk.  F«  N.  B.  38.  E.  Bend.  pL  301.  R. 
1  And.  5$. 

So,  in  a  quare  impedit  by  the  kinff,  if  the  issue  be  whether  the  king 
is  seised  of  the  advowson  of  B.,  and  it  is  found  that  he  is  seised  of 
two  turns,  and  the  bishop  of  the  other  turn,  and  it  appears  to  be 
die  king^s  turn,  there  shall  be  judgment  for  him.     B.  I  Brownl.  164. 
Hob.  118. 

But  if  a  titie  for  tiie  kinff  appears  by  the  defendant's  plea,  there 
shall  not  be  a  writ  for  the  km^s  clerk,  without  the  plaintiff's  confes- 
sion of  his  tide  upon  record.     R.  Hob.  126.     2  Cro.  216. 

Judgment  by  the  common  law  was  only  for  recovery  of  the  pre- 
sentation, and  a  writ  to  the  bishop.     5  Co.  SS.  b. 

By  the  st.,W.'2.  5.>  the  plaintiff  shall  also  recover  damages. 
Ibid. 

But  since  the  statute,  the  plaintiff  may  waive  the  benefit  of  it,  and 
take  his  judgment  at  common  law.     R.  5  Co.  59.  a. 

When  damages  or  costs  are  allowed  in  quare  impedit^  vide  Costs, 
(A  2.)— Damages,  (A  2^  3.) 

(3  I  12.)  Writ  to  the  bishop- 
After  judgment  in  quare  impedit^  the  plaintiff  or  defendant  for 

whom  the  judgment  is  given,  shall  have  a  writ  to  the  bishop  to  admit 

his  clerk,  if  he  be  no);  before  instituted  and  inducted.     F.  N.  B.  3S.  B. 

Vide  ante,  (3  I  9.) 

And  it  shall  be  directed  to  the  same  bishop  who  is  defendant.  lUd. 

1  Brownl.  159. 
Or,  if  he  be  the  patron  to  the  metropolitan.     Dy.  853.  b. 
For,  it  shall  be  to  one  or  the  other  of  the  plaintiff's  election.   Vide 

Certificate,  (I  3.) 
Or,  if  the  bishop  is  absent  or  out  of  the  realm,  to  the  guardian 

of  the  spiritualties.    Dy.  350.  a.  77.^. 
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If  the  archbishop  of  Canterbury  is  plainti£^  it  shall  be  to  the  arch- 
bishop of  York.     Per  Holt,  Sho.  329. 

It  may  be  to  the  archbishop  upon  a  judgment  in  quare  iffq^edif  in 
Wales ;  for  it  is  within  his  province.     R.  Jon.  S82. 

But  the  defendantshall  not  have  a  writ  to  the  bishop^  if  the  quare 
impedit  abates  for  form  pr  false  Ladn.    F.  N.  B.  38.  H. 

So^  if  the  patron  makes  de&ult  to  the  distringas^  he  shall  not  have 
ity  though  it  abates  by  the  incumbent's  plea.  Ibid.  Semb.  cont.  B^d. 
pi.  136.  207. 

So,  if  a  quare  impedit  abates  for  form,  misnomer,  or  insujBScieucy. 
F.  N.  B.  38.  M.    R.  7  Co.  27.  b. 

If  the  sheriff  returns  quod  quer.  non  invenit  pleg.  upon  which  the 
plaintiff  finds  pledges  in  C.  B.  and  has  another  writ^  and  the  sheriff 
returns  ^orcfe,  if  the  defendant  ai^)ears^  and  the  plaintiff  makes  default, 
the  defendant  shall  not  have  a  writ  to  the  bishop>  because  the  qimre 
impedit  was  never  served  upon  him.     F.  N.  B.  38.  O. 

Soy  the  defendajQt  shall  not  have  a  writ  to  the  bishop  where  he 
claims  as  parson  imparsonee.     F.  N.  B.  38.  L. 

Where  there  is  another  quare  in^edU  depending  for  the  same.church 
against  him.    Ibid.  R. 

Soy  if  the  plaintiff  is  nonsuited,  the  defendant  shall  not  have  a 
writ  to  the  bbhop  before  title  made.  Ibid.  K.  Rast,  in  Qu.  Imp. 
Evesq.  2. 

Otherwise  where  the  defendant  has  judgment  upon  a  demurrer  to 
the  dcK^laration.    Oy.  24.  bb 

So,  the  plaintiff  shall  not  have  a  writ  to  the  bishop  before  he  has 
counted,  though  all  make  de&ult  but  the  bishop.     F.  N.  B.  38. 1. 

So^  the  kinff  shall  not  have  a  writ  to  the  bishop  upon  de&ult  till 
tide  made.     Sal.  559. 

But  the  plaintiff  shall  have  a  writ  to  the  bishop  without  making 
title,  if  the  defendant  makes  de&ult  upon  the  distringas.  F.  N.  B. 
38.  N.     Semb.  cont.  1  Brownl.  158.     Vide  ante,  (3  I  1.) 

If  a  writ  is  awarded  to  the  bbhop,  he  shall  admit  the  derk  of  the 
party,  and  remove  all  who  were  admitted  pendente  lite.  Hob.  320. 
R.  3  Leo.  138.    R.  Sav.  89.     Hut.  24. 

Though  admitted  upon  the  presentation  of  a  stranger  to  the  writ. 
Hob.  320. 

Or,  upon  a  presentment  by  die  king.  Cont.  Dy.  260.  a.  364.  a. 
But  it  is  there  said  that  this  ppioion  was  not  l^w.  R.  by  three  J. 
that  the  presentee  of  the  king  or  a  stranger  jp^iutoi/^  lite  shall  not  be 
removed  without  a  scire  facias.    2  Cro.  93. 

If  die  plamtiff  is  oudawed  after  judgment,  and  the  king  presents 
by  reason  of  the  oudawry,  and  then  the  outlawry  is  reversed,  the 
plaintiff  diall  have  execution  upon  the  first  judgment,  and  by  writ  to 
the  bishop  shall  remove  the  king^s  presentee.  R.  by  three  J.  Periam 
cont.  Sav.  89. 

If  the  ordinary  does  nothing,  upon  the  first  writ,  there  shall  be 
an  alias  directed  to  the  bishop,  which  may  be  returnable^  and  upon 
this  an  attachment.  R^.  42.  a.  80.  F.  N.  B.  38.  C.  Dy.  254.  b. 
350.  a. 

And 


492  PLEADER. 

And  the  ordinary  returns  the  writ  quod  admisii.  Towns.  Jud. 
192. 

Or,  he  may  return  quod  rum  esi  idonea  perumoj  shewing  how. 
Semb.  Dy.  254.  b.     Br.  Jud.  9. 

That  the  clerk  did  not  request  to  be  admitted.     R.  KeiL  71.  b. 

But,  if  the  incumbent  of  whom  the  church  is  full,  be  not  a  party 
to  the  writ,  he  shall  never  be  removed.     Co.  Lit.  344.  b. 

If  the  bishop  refuses  admittance  upon  a  writ  to  him,  an  alias  pluria 
and  attachment  lies  against  him.    F.  N.  B.  38.  C.  47.  C» 

And  there  was  a  fine  of  lOL  for  a  bad  return  upon  the , first  writ, 
and  an  alias  under  the  penalty  of  100/.     3  Leo.  139. 

Or,  the  party  may  have  a  quare  non  admisiif  and  recover  his  di- 
maces.    F.  N.  B.  47.  C.    21  H.  7,  8.  b. 

A  quare  non  admisit  shall  be  sued  in  the  county  where  the  refoaal 
was.     F.  N.  B.  47.  F. 

And  out  of  C.  B.  in  term,  where  the  recovery  was.    Ibid.  C. 

So,  it  may  be  sued  by  the  king  in  B.  R  though  the  recovery  was 
in  C.  B.     Ibid.  D. 

Or,  by  a  common  person,  if  the  record  was  removed  there  by  error. 
Ibid.  E. 

So,  it  may  be  sued  out  of  Chancery,  in  term-time  or  vacation. 
F.  N.  B.  47.  C. 

And  it  lies  if  the  bishop  refuses,  though  he  afterwards  admits  the 
clerk.     Ibid.  L. 

But  the  plaintifi^  shall  not  have  his  clerk  admitted  upon  a  quare  non 
admisit ;  for  it  is  only  to  recover  damages.     Ibid.  G. 

And  the  bishop  may  plead  that  the  church  is  full  of  the  present- 
ment of  such  an  one,  not  party  to  the  recovery.     Ibid.  K. 

(3  K)  ipieaDing  in  replettin. 

(3  K  1.)  Process  : — By  writ  of  replevin. 

If  a  man  tortiously  takes  the  person  or  goods  and  chattels  of 
another,  and  detains  them,  a  replevin  lies,  upon  which  the  sheriff 
shall  be  commanded  upon  pledges  to  make  deliverance  of  the  same 
person  or  goods. 

By  the  common  law,  the  person  of  a  man  was  replevied  by  a  writ 
de  horn,  replegiando.     Reg.  77*  b. 

So,  by  the  common  law,  there  was  a  replevin  of  cattle  or  goods  by 
writ  to  the  sheriff.     Res.  18.  a.     F.  N.  B.  68.  D. 

And  replevin  should  be  brought  by  him  who  has  the  property,  ab- 
solute or  qualified,  in  the  goods.     Vide  Replevin,  (B). 

And  against  him  who  took  or  commanded  the  taking,  or  both. 
2Rol.  431. 1.  5. 

If  the  sheriff  himself  took  them,  it  shall  be  against  him  by  bis  pro- 
per name.     Reg.  8 1 .  b. 

If  the  writ  of  replevin  be  for  divers  sorts  of  cattle,  it  sliall  be 
qtutre  avcria  sua,  &c.     F.  N*  B.  68.  D. 
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If  only  for  one  beast,  it  shall  be  quart  equum  suumf  or  bovem  sutm^ 
&c.    Ibid. 

If  a  live  beast  and  a  dead  chattel  are  in  the  same  writ,  the  beast 
shall  be  named  first.     Reg.  81.  b. 

For  what  things  and  when  a  replevin  lies,  vide  Replevin,  (A,  &c.) 
A  writ  of  replevin  is  in  the  nature  of  a  justicies.     2  Inst.  140. 
If  the  sheriff  does  not  return,  or  does  nothing  upon  the  writ  of 
horn,  repleg.  or  the  writ  of  replevin,  the  plaintiff  shall  have  an  alias 
horn,  repleg.     F.  N.  B.  68.  E. 
Or,  an  alias  replevin.     Ibid. 

And  the  alias  usually  has  this  clause,  vel  causam  nobis  significes* 
Ibid. 

But  such  clause  may  be  omitted  in  the  alias.     Ibid. 
If  the  sheriff  does  nothing  upon  the  alias^  the  plaintiff  may  have  a 
pbiries  horn,  repleg.  which  recites  the  alias  and  contempt  upon  it, 
and  commands  that  the  sheriff  make  replevin,  or  that  he  himself  be 
present  to  answer  to  the  contempt.    2  H.  7.  5.  b.  ' 

6o,  he  may  have  a  pharies  replevin.     F.  N.  B.  68.  E. 
And,  if  he  thinks  fit,  he  may  have  a  writ  of  replevin,  aliasj  and 
pbiries  all  at  the  same  time.     Ibid. 

.  If  the  sheriff  makes  replevin  upon  thepluneSf  he  does  not  return 
the  writ;  but  if  he  does  not  make  replevin,  he  ought  to  return  the 
cause.     2  H.  7*  5.  b. 

If  upon  the  alias  the  sheriff  returns  property  claimed,  a  writ  depro^ 
prietate  probanda  issues.    Dy.  173.  a.     Vide  post,  (S  K  11.) 

If  the  sheriff  does  nothing  upon  the  replevin,  aliaSf  and  plurtes, 
an  attachment  will  lie  against  him,  directed  to  the  comers,  ctom- 
manding  them  that  they  attach  the  sheriff  to  answer  for  his  contempt, 
and  in  me  interim  make  replevin.     Reg.  81. 

So,  if  nothing  be  done  upon  the  horn*  repleg.  alias,  and  pluries. 
R^.  78.  a. 

To  the  replevin,  alias,  or  pluries,  the  sheriff  may  return,  no  cattle 
taken.     Kit.  263.  a.     R.cont.  Sal.  581.    D.  oont.  Ld.  R.  613. 
Or,  that  the  cattle  are  esloigned.     Kit.  262.     Sal.  581. 
Or,  dead.     32  H.  6.  27.  b. 
Or,  that  no  one  shewed  him  the  cattle.     Sal.  581. 
And  thereupon  the  plaintiff  may  have  a  capias  in  withernam,  so 
many  of  the  defendant's  cattle.     Reg.  82.  b.     F.  N.  B.  68. 0.    Dy. 
189.  a. 

So,  if  upon  a  horn,  repleg.  it  be  returned,  that  he  is  esloigned,  there 
shall  be  a  capias  in  mthemam  the  defendant.  R^»  79.  F.  N.  B. 
68.  v/. 

If  A.  brings  hamxne  replegiando  for  his  wife,  then  alias,  then  pluries,  to 
which  defendant  appears,  and  then  capioi  in  vfithemam  issues :  it  is  irregular, 
and  process  thereon  shall  be  staid.     1  Wils.  256. 

It  the  defendant  appears  at  the  return,  he  shall  be  conunitted^ 
without  a  capias  in  withernam,  till  he.produces  the  person,  and  shall 
not  be  admitted  to  plead.     R.  Skin.  61, 62. 

Defendant  mav  be  bailed  on  capims  in  tDithemamf  but  plaintiff  must  first 
declare,  and  deiendant  plead  wm  cepit;  and  the  bail  is  for  defendant  to 
appear,  and  if  judgment  against  him,  to  render  his  body»  and  be  in  custody 
till  he  render  the  person,  ^.    Barnes,  59. 

If 
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If  after  defendants  appearaiice,  aad  beSbre  dedaiMion,  the  wife  dies,  tbe 
court  will  not  on  motion  stay  proceedings,  but  plaindff  shall  declare,  tad  <k- 
fendaidt  take  what  advantage  he  can  by  pleading.    1  WQa.  256b 

Withernam  lies  upon  a  rq>Ieyin  by  plaint.    9  Ed.  4".  48.b. 

If  a  bailifl^  upon  a  replevin  by  plfdnt,  returns  diat  he  oonld  not 
have  a  view^  to  make  ddiveranoe,  die  sheriff  shall  inquire  by  iaqoest, 
and  if  it  be  found  that  he  oonld  not  have  it»  the  sheriff  shatt  awtidt 
MCA^mom.    1  Brownl.  167. 

And  a  capias  in  withernam  lies  against  fllie  defendant,  dioiigh  a 
peer.     llH.  4. 15.  b. 

It  is  only  mesne  prooessy  not  an  execotioii.    SaL  SM. 

The  capias  in  withernam  recites  the  return  upon  the  repIeviDy  ot 
horn,  repleg.     F.  N.  B.  69.  B. 

If  upon  a  Cdtpias  in  wiihertkun$  or  hcm»  repl^.  the  sheriff  Rtons 
non  est  inveni;  there  shall  be  a  capias  in  withernam  fiw  the  goods  A 
the  defendant.    F.  N.  B.  68.  C.     1 1  H.  4. 15.  b. 

If,  upon  a  capias  in  withernam  the  sheriff  retoma,  itstUs  bona  <fut 
capi  possunt,  the  plaintiff  ehidl  hare^a  capias  and  process  to  ootlsiny. 
F.  N.  B.  74.  D. 

If  upon  a  cc^as  in  withernam^  or  horn,  repl^.,  or  in  replerin,  be 
returns  cepi^  &c.  the  person  or  cattle  taken,*  tb^  are  irreplevbaUe. 
lU  Ray.  475.    7  H.  4. 27. 

But  the  parties  may  appear  upon  the  XDithemamf  afld  eoont,  &c 
R.  Py.  189.  a.     R.  Noy,  50.    Vide  ante^  (B  5.) 

If  upon  the  capias  in  withernam  the  dd^dant  pleada  non  cepH,  be 
may  be  bailed.    R.  Sal.  581.     8km.  387. 

And  he  is  not  estopped  by  the  return  of  eUmgai,  to  say,  quodnonk 
cepit.     R.  Sal.  581.     Skin.  61. 76.  S87.     [Ld.  R.  613.] 

And  if  the  return  of  elongate  be  false,  after  judgment  agtiost 
the  sheriff  for  the  false  return,  the  defendant  shall  be  tMoled.    IUj> 

475. 

No  action  lies  agMust  the  sheriff  for  a  iUse  return  of  **  dongatos."  D 
Ld.R.613. 

If  on  replevin  made  by  the  sheriff  upon  a  plaint  in  the  county-coort, 
the  bailiff  returns  that  the  cattle  are  esloignea,  the  sheriff  must  inqaire 
of  it,  and  if  it  be  so  found,  the  sheriff  may  award  a  wUhemam  Id  tbe 
coun^.     F.  N.  B.  69.  C.  74.  C.     1  Brownl.  167. 

And,  if  he  refuses  to  do  it,  there  shall  be  a  writ  out  of  Chanca; 
directed  to  him  to  award  a  withernam,     F.  N.  B.  69.  C. 

And  if  he  does  not  obey,  there  shall  be  an  aliaSf  phsries,  and  at- 
tachment   Ibid. 

So,  withernam  lies  in  second  deliverance.     1  Brownl.  167. 

If  the  sheriff  refuses  a  withernam,  an  attachment  lies  against  hiot 
and  a  distringas  directed  to  the  coroners.    Ibid. 

If  a  nihil  be  returned  upon  the  withernam^  an  aiias  BsudplmiSpt 
and  so  in  if^Mtum.    Ibid. 

After  a  wUhemam  awatdedi  if  the  defendant  pays  all  damages  to 
the  plaintiffi  he  shall  have  restitution  awarded.  R.  Cro.  El.  I^* 
7  H.  4.  27.     Ow.  46. 

But  it  is  no  good  return  ibr  the  sheriff  upon  a  replevin  ouodmandac. 

ballivo  qui  nal.  dedit  rcspans.f  or  no  deliverance  made ;  for  by  tbe  st. 

West. 


in  replevin.  495 

West.  !•  17-  the  sheriff  ou|B^tiiiimediately  taenter  the  franchise  and 
make  deliverance.     F.  N.  JS.  68.  F. 

That  the  cattle  are  indosed  in  a  park,  Ibrtresi^  &c.  8  H.  4. 
19.  a. 

(3  K  20  By  plaint. 

By  the  st.  of  Marl.  52  H.  S.  21.  staveriu  capiantur,  &c  vicecomes^ 
post  querimoniam  sUnfactam^  ea  deliberare  possiiy  si  extra  libertatety  &c* 
et  si  infra^  &c. 

And  upon  this  statute  after  plaint  to  the  sheriff,  he  by  parol  or  pre- 
cept may  by  his  bailff  replevy  them.  2  Inst.  139.  F.-N.  B.  69.  E. 
Per  Lit  ,9  Ed.  4.  48.  b. 

And  it  is  not  necessary  for  him  to  stav  till  the  county-court  before 
he  makes  plaint,  if  the  plaint  is  afterwaras  entered  there.  2  Inst.  139. 
Co.  Lit.  145.  b.     9  Ed.  4.  48.  b. 

And  the  sheriff  ought  upcm  plaint  to  make  deliverance  of  the  cattle, 
though  be  himaelf  took  them.    2  Inst  139. 

And  the  plaint  shall  be^  qiuB  A.  B.  (naming  the  sheriff's  proper 
name,)  cepU.    Ibid.  - 

So,  he  may  make  deliverance,  though  the  goods  or  catde  are  above 
the  value  of  40«.     Ibid. 

Tliou^  after  the  taking  they  are  conveyed  into  a  franchise^  2  Inst 
140. 

So,  if  they  are  taken  in  a  franchise,  and  upon  a  precept  the  bailiff 
of  the  liberty  refiises,  or  neglects,  to  deliver  them,  the  sheriff  may 
enter  the  franchise  and  replevy.    Ibid. 

So,  he  may  upon  a  writ  of  replevin.    Ibid. 

And  therefore,  upon  a  writ  of  replevin,  it  is  not  a  good  return 
that  the  bailiff  of  the  franchise  muilAtm  dedit  respansumf  or  the  like 
matter.     Reg.  82.     F.  N.  B.  68.  F. 

So,  the  sheriff  may  take  such  power  for  his  assistance  as  he  pleases. 
3  H.  7.  1. 

By  the  st.  W.  1.  17*  if  the  cattle  are  drove  to  a  castle  or  fortress, 
and  there  detained  contra  vad.  et  pUg^  after  demand,  the  sheriff  shall 
make  deliverance.    2  Inst.  1 92. 

So,  if  they  are  drove  into  a  hous^  park,  or  other  place  fortified. 
2  Inst.  193. 

And  the  sheriff  ot  his  bailifi^  may  take  Htk^  posse  comitatm  with 
him  to  make  replevin.     Ibid. 

And  no  person,  ecclesiastical  or  temporal,  above  the  age  of  fift;een 
and  under  seven^>  is  exempt^  but  must  assist  him.    2  Inst.  194. 

And  therelbre  the  sheriff  cannot  return  that  the  cattle  are  esloigned* 
into  a  castle,  8cc.    Ibid.    8  H.  4.  19.  a. 

But,  the  sheriff  must  not  use  forces  bdbre  a  demand  of  the  deli- 
verance.   2  Inst  193. 

Nor,  can  he  break  into  the  house  or  ckise^  if  there  isa  door  or  gate 
open.    2  Rol.  552. 1.  35. 

Otherwise,  if  the  owner  at  the  door,  &c.  by  force  binders  his  entry. 
2  Rol.  565. 1.  37. 
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(3  K  3.)  By  custom. 

By  custom  in  the  CQonty  of  Northampton,  in^ythe  absence  of  the 
sheriff's  bailiff  the  frankpledge  may  make  replevin.     2  Inst.  1S9. 

By  tlie  custom  of  London^  upon  securi^  for  return  of  the  goods  or 
the  value,  the  sheriff  sends  an  officer  to  appraise  the  goods,  if  he  caa, 
and  to  deliver  them  to  the  plaintiff.     Priv.  Lon.  170. 

By  custom  a  replevin  may  be  granted  by  the  hundred  court.  Dub. 
Sal.  580. 

But,  a  custotai  that  goods  taken  in  London  shall  not  be  replevied 
by  the  king's  writ  but  only  in  London,  is  not  good.     Dy.  245.  b. 

And  therefore  a  return  of  such  a  custom  was  disallowed.  Dy.  2^.  a. 

So,  a  custom,  that  a  replevin  may  be  granted  in  oi*  out  of  court,  is 
not  good ;  for  it  cannot  be  but  in  court.     R.  Sal.  580. 

The  hundred  court  cannot  grant  a  replevin  by  plaint.     R.  Ld.  R.  218. 

Because  it  is  oaly  a  branch  of  the  county-court,  which  has  no  such  power. 

But  courts  founded  upon  charter  may  have  this  power. 

The  steward  of  a  hundred  court  cannot  grant  a  replevin  out  of  court.      R 
Ld.  Rd.  218. 

(3  K  4.)  By  writ  of  second  deliverance.  , 

If  the  plaintiff  is  nonsuited  in  replevin,  and  his  cattle  are  afterwards 
taken  again  for  the  same  cause,  he  may  have  a  writ  of  second  deliver- 
ance for  his  cattle  or  goods.     F.  N.  B.  72.  D. 

Whether  the  nonsuit  is  after,  or  before  avowry.     Ibid. 

And  this  writ  of  second  deliverance  is  a  judicial,  and  not  an  origi- 
nal writ,  which  was  granted  by  the  st.  W.  2.  IS  £d.  1.  2.  2  Inst.  341. 

And  this  writ  issues  out  of  the  record  upon  which  the  nonsuit  was. 
Ibid. 

And  it  must  be  conformable  to  the  first  record.     Ibid. 

And  therefore,  if  mthemam  was  awarded  upon  an  essoiffument  of 
Ihe  cattle  after  nonsuit,  the  second  deliverance  shall  not  be  of  the 
cattle  taken  by  the  mthemam^  but  of  the  first  cattle.     Ibid. '  •    • 

So,  it  must  be  tested  upon  the  same  day  upon  which  the  retotn. 
habendo  was  returnable  upon  the  former  writ.     2  Rol.  97. 

If  the  plaintifi^declares  in  second  deliverance,  the  defendant  avows  or . 
makes  conusance  like  as  in  replevin.     Co.  Ent.  585. 

And  the  second  deliverance  will  be  a  supersedeas  to  the  •r0ft)m« 
habendo  upon  the  first  writ,  but  not  to  the  inquiry  of  damages ;  ibr 
these  are  given  by  the  st.  21  H.  8.  19.  for  costs  on  the  first  writ.  R. 
1  Sal.  95.     2  Inst.  341. 

It  is  not  taken  away  by  1 1  G.  2.  and  is  not  a  supersedeas  to  writ  of  inqairy 
of  damages  on  stat.  17  C.  2.  but  after  writ  of  second  deliverance  defeodaat 
cannot  proceed  on  retom,  hahend.    Barnes,  427. 

(3  K  5.)  Pledges,  when  found. 

When  a  bond,  vide  Replevin,  (D). 

By  the  st.  W.  2.  13  Ed.  1. 2.  the  sheriff,  before  ddiverance  made 
of  the  goods, .  ought  to  take  pledges  ad  prosequend.  et  pro  retomo 
habendo,  (if  return  be  awarded,)  otherwise  he  shall  answer  the  price 
of  the  goods.     Co.  Lit  145.  b.    Vide  ante,  (C  16.) 

And 
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And  therefoTe,  if  upon  a  wnt  of  replevin  the  sherifF  does  not  take 
pledges.  It  will  be  error.     R.  Cro.  Car.  594. 

And  for  his  default  an  action  upon  the  case  lies  against  the  sheriff. 
R.  Cro.  Car.  44G. 

Or,  against  the  bailiff  of  the  franchise.     2  Inst.  340. 
The  hi^h  and  under  sheriff,  and  replevin  clerk,  are  all  answerable  to  the  de- 
fendant in  replevin  for  the  sufficiency  of  the  pledges  de  retomo  habendo. 
2B1.  1220. 

And  by  the  st.  W.  2. 2.  si  baUivus  non  habety  unde  reddat,  respondeat 
superior.    2  Inst*  S40. 

Soy  in  homine  replegiando  the  plaintiff  shall  find  pledges  to  prosecute 
with  effect,  and  to  deliver  the  person  and  his  goods.     5  H.  7.  S.  a. 

So^  if  the  sheriff  takes  insufficient  pledges,  he  shall  answer  as  well 
as  if  he  cakes  none.     2  Inst.  840. 

It  is  sufficient  for  the  sheriff,  in  taking  sureties  on  a  replevin  bond,  that  they 
are  apparently  responsible ;  he  is  not  obliged  to  enquire  into  their  actual 
sufficiency.     1  Mars.  27.  5  Taunt.  225. 

The  extent  to  which  the  sheriff  is  liable  to  render  damages  in  case,  for 
taking  insufficient  pledges  in  distresses  for  rent,  is  not  exceeding  the  penalty 
in  the  bond.    2  H.  B.  547.  accord.    2  H.  B.  36.  contra. 

The  liability  of  an  officer  for  not  taking  sufficient  pledges  in  replevin  is 
limited  to  the  value  of  the  distress. 

And  therefore  if  the  plaintiff  is  nonsuited,  &c.  and  upon  the  reiortio 
habendo  the  sheriff  returns  elongata,  the  defeddant  shall  have  a  writ 
for  the  cattle  or  goods  of  the  pledges.    Ibid. 

And  if  upon  the  writ  against  the  pledges  the  sheriff  returns  nkhil^ 
there  shall  be  a  scire  facias  against  the  sheriff  jmod  reddat  M.  averia 
vel  cataOa,  &c.     Ibid.     Hut.  77.     Off.  Br.  243. 

Thepemon  who  has  made  cognizance,  there  being  no  avowant,  should  sue  for 
the  taking  insufficient  pledges,  or  none  in  replerin.  And  it  seems  in  exclusion 
of  him  in  whose  right  he  acknowledges.    1  B.  &  P.  378. 

Money  deposited  in  lieu  of  pledges  is  not  sufficient.  R.^Cro.  Car. 
446.     Jon.  378. 

Yet,  one  pledge  is  good,  if  he  is  sufficient,  for  it  is  at  the  peril  of 
the  sheriff  that  he  takes  one  or  more  pledges.     Cro.  Car.  446. 

And  if  the  writ  is  removed  by  recordari,  when  the  sheriff  had  not 
taken  pledges,  the  court  may  take  pledges  at  any  time  before  judg- 
ment, to  avoid  error.     R.  Mar.  46.     Noy,  156. 

But  upon  a  replevin  by  plaint,  pledges  are  not  necessaiy.  Cro. 
Car.  594.,  for  the  omission  is  not  error.     R.  Jon.  439. 

And  if  the  plaintiff  is  nonsuited,  and  the  sheriff  returns  ehngaia^ 
the  defendant  shall  not  have  a  writ  for  the  cattle  of  the  pledges, 
because  the  pledges  do  not  i^pear  to  the  court.    2  Inst.  340. 

Yet,  if  they  are  found  upon  a  replevin  by  plaint,  a  scire  Jacias  lies 
against  them,  if  return  is  not  made.  R.  3  Mod.  57«  R.  in  C.  B. 
Vide  post,  (SL  17.)  , 

(S  K  6.)  Replevin,  how  removed : — By  pone. 

If  the  replevin  be  in  the  county  by  writ,  it  may  be  removed  by  pmie 
into  C.  B.  or  B.  R.     F.  N.  B.  69.  M. 

And  may  be  removed  by  the  plaintiff  without  cause.     Ibid. 

Vol.  VI.  K  k  And 
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And  by  the  defendant  with  cause,  bat  not  without  cause.  F.  N.  B. 
70.  A. 

But  the  replevin  remains  before  the  sheriff,  till  removed  by  pom  or 
other  writ;  for  the  replmn^  alias,  and  pktries,  are  all  xnctmiid, 
2  H.  7.  5.  b. 

And  therefore,  if  the  sheriff  returns  upon  a  pbtries,  that  lie  has 
made  deliverance^  B.  R.  or  C.  B.  cannot  proceed  upon  it;  fiar  the 
parties  have  no  day  in  court  by  the  writ.     Ibid. 

If  a  plaint  b  removed  by  pane  or  recordari  into  B.  R.  or  C.  B.  the 
plaintiff  must  declare  there  de  novo,  otherwise  the  defendant  shall  sue 
out  a  writ  de  retomo  habendo.     F.  N.  B.  71.  A. 

And  nothing  shall  be  removed  but  the  plaint,  though  issue  is  joined. 
Ibid. 

And  the  plaint  may  be  removed,  though  the  jriaintiff  has  discon- 
tinued there.     Ibid. 

(3  K  7.)  By  certiorari. 

If  the  replevin  is  in  a  court  of  record,  that  may  hold  plea  in  re- 
plevin, it  may  be  removed  by  cetiiorari.     S  Mod.  56, 

And  it  cannot  be  removed  out  of  a  court  of  record  except  by  cer- 
tiorari.    Per  King,  C.  J.  Hil.  S  Geo. 

Though  the  plamt  waa  begun  in  the  county,  hundred,  &c^  and 
afterwards  removed  into  a  court  of  record.     Per  King,  Ibid. 

After  removal  the  plaintiff  may  declare  de  novo  in  B.  R.  or  C.  B. 
when  the  plaint  removed  is  transmitted  there  by  mittimus^  Bnn 
R.  419. 

(3  K  8.)  By  recordari. 

As  to  a  recordari  in  ancient  demesne,  and  generally,  vide  Anciem 
Demesne,  (G  5.) 

If  the  replevin  be  in  the  county  by  plaint,  it  may  be  removed  into 
C.  B.  or  B.  R.  bv  recordari.     F.  N.  B.  70.  B. 

And  this  by  the  plaintiff  without  cause  in  the  writ,  and  by  the 
defendant  with  cause.     Ibid. 

If  the  sheriff  returns  the  recofdari^  tarde^  the  party  shaU  have  an 
alias  recordari.    Ibid. 

.  And  though  the  recordari  is  tested  before  the  plaint  entered^  yet  it 
is  good.     F.  N.  B.  71.  D.     Bro.  Recordari,  9.     1  R.  8. 4. 

And  false  Latin  in  a  recordari  does  not  vitiate  it;  for  the  proceed- 
ing shall  not  be  upon  that,  but  upon  the  plaint  removed.  Dal.  5S. 
li^re,  SO.  pL  97. 

But  if  the  recordari  varies  from  the  plaint  in  the  names  of  the 
parties,  in  the  things  comprised,  &c.  the  plaint  shall  not  be  r^omored. 
Dal.  I .  SS.    Moore,  30.  pi.  97. 

The  recordari  in  replevin  is  filed  by  filazer,  in  other  actions  by  piotfaQiii>- 
tary.    Barnes,  222. 

(3  K  9-)  By  accedas  ad  curiam. 

If  the  plaint  be  in  the  court  of  another  lord,  it  may  be  removed 
into  B:  R.  or  C.  B.  by  recordari  to  the  sheri^  conmianding  hxxnouod 
accedas  ad  curiam  et  in  plena  curia  ill.  recordari  Jadas,  &c.  F.  N.  B. 
70.  B.  14  As, 
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As,  if  it  be  in  a  hundred*court,  wiq)eiitake,  dthingi  &c«    J^'^i 

But  it  cannot  be  removed  by  an  accedas  ad  curiam  vrhich  beaiui  date 
before  the  plaint  entered.     F.  N.  B.  7i.D. 

Nor,  two  plaints  by  one  recordari.  Bro.  Recordari,  11.  3  H.  7.* 
14.  a. 

Nor,  if  there  is  a  material  variance  between  the  plabitr  and  recorfkiri 
in  the  name  of  the  court,  or  of  the  parties.    Dal.  33. 

Nor^  shall  it  be  removed  out  of  a  courts  which  is  not  the  king's 
court,  without  cause,  neither  by  the  plaintiff  nor  by  the  defendant. 
Reg.  85.  b.     2  Inst.  339. 

(S  K 10.)   Declaration  in  replevin. 

.  Where  the  replevin  is  removed  by  recordari^  the  declaration  must  be  en- 
titled either  of  the  term  in  which  the  writ  is  returnable,  or  of  that  in  which  it 
is  delivered  ;  if  entitled  of  an  intermediate  term,  judgment  signed  fcA' 
want  of  a  plea,  will,  on  application  made  in  due  time,  be  set  aside. 
5  Taunt.  771. 

The  declaration  in  replevin  may  be  laid  in  the  county  where  the 
cattle  or  goods  were  taken. 

Or,  in  the  county  into  which  they  are  drove  after  the  taking. 
F.  N.  B.  69. 1. 

Or,  in  both.     Cont.  Ibid.  • 

Since  it  may  be  out  of  the  plaintiff  s  power  to  ascertain  in  what  place  the 
chattels  were  first  taken,  he  is  allowed  to  declare  that  they  were  seised  in 
any.  place  wherein  they  have  been  discovered  in  the  defendant's  possession. 
And  if  the  taking  there  would  not  have  been  justifiable,  the  defendant  may 
shew  where  he  took  them,  and  that  he  had  them  in  the  place,  &c.  in  his  way 
to  the  pound.    2  Wils.  354.     2  B.  &  P.  480. 

The  declaration' must  be  several  by  every  qne,  who  has  several  pro- 
perty ;  for  two  persons,  who  have  not  a  joint  interest,  cannot  join  in 
rq>levin.     Co.  Lit.  145.  b.     3  H.  4.  16.  a. 

Though  husband  and  wife  jointly  cannot  maintain  replevin  for  taking  the 
goods  of  husband  and  wife ;  yet  if  defendant  avows,  it  shall  be  intended  tliat 
the  taking  was  before  the  coverture,^  imd  that  they  had  then  a  joint  property. 
Str.  1015.    B.  R.  H.  119. 

And  in  that  case  the  taking  must  be  laid  ad  damn,  ipsor.    Ibid. 

The  declaration  in  replevin  ought  to  mention  the  place  in  which 
the  taking  was.     1  Sid.  9.     Barnes,  853.     Willes,  475. 

And^  if  it  is  omitted,  the  defendant  may  demur  to  the  declara^ 
tion.      Willes,  475.       R.  Cro.  £1.  896.      Mo.  678.      Hob.  16. 
p.  Ra^.  34. 
•  1'  So,  if  there  is  a  blank  for  the  place.     R.  35  H.  6. 40.     Hob.  16. 

Though  the  name  of  the  vill,  in  which,  is  mentioned.  Cro.  £!« 
896.     Hob.  16.     Mo.  678. 

So,  it  ought  to  mention  the  vill  in  which  the  place  is.  1  Sid. 
10. 

So,  if  it  mentions  several  cattle  taken  in  A.  and  B.,  for  all  tli^ 
cattle  cannot  be  in  both  places ;  but  the  declaration  must  say  how 
manj  are  in  one,  and  how  many  in  the  other  place.     R.  Lit.  37. 

If  it  mentions  a  place  in  A.  and  by  replication  avers  that  the  same 
place  was  in  B.  it  will  be  a  departure.    R.  1  Sid.  10. 

Kk  2  If 
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If  the  defemknt  atom  in  flioclier  pbe^  k 
in  the  decbntion*    R,  qpoo  m  geoeni  ilii— im.  LacllMu  9lL£. 
59.  b. 

But  tfaeomiitioiiortlieidaoeor  Till  wfll  beaded,  if  the 
dott  not  demor^fbr  that     R.18U.9.20.     WiIIcs,475. 

It  mnit  be  ^confbroMbie  to  the  orignnl ;  and  theiefate^  if  tke 
origbud  u  pro  aoerm^  and  the  dedaiatioo  pro  «p»^  it  is  cnor. 
R.  Cro.  El*  380. 

Or,  if  the  original  is  in  the  dtimtt^  and  the  dedsadasi  m  Ae 
detinmi.     Lot.  1150.    Vide  ante,  (C  IS.— 3  K  1.) 

It  most  mention  the  cattle,  or  goods,  dfmanded  with  snch  oextaioiT» 
that  the  sheriff  m^  make  ddiTeianoe  of  them. 

f  o  m  dedsfstioo  in  fepievin,  for  taldo^  goods,  the  dcaaipuoe,  nniBber,  nd 
ralae  of  them  must  be  stated  with  cettamty.     1  Moore,  386. 

Fourteen  fldmrneis  and  ladlesy  and  tluee  pots  and  ooten*  is  sallinfm 
eertamtjr.    Str.  1015.    B.  R.  U.  119. 

And  therefore,  if  it  is  for  100  sheep,  matrices  et  veroica^  without 
saying  how  many  of  each  sort,  it  is  bad.  R.  AI.  33.  Cart.  218. 
Vide  ante,  (C  21.) 

It  must  mention  the  species  of  cattle ;  as,  sheep,  cows,  &c.  Cart 
818. 

And  the  ralne.     Per  Ellis.    Ibid. 

If  the  cattle  taken  are  returned,  the  declaration  shall  say  ymarr 
eepiif  &C.  et  ea  detimdt  contra  vad,  et  pteg.  quousqi^  &c.      1  Sand. 

347. 

If  they  are  not  returned,  it  shaU  be^  quare  eepity  &c.  et  adkuc  deti- 
net  contra  vad.  et  pleg*  omitting  quataque^  &c.  RasL  Ent.  560. 
Co.  Ent  610.  b. 

Soi  if  only  part  are  returned,  it  shall  s^  as  to  that  detinuit  qtuMisfuCf 
and  for  the  residue  adkuc  detinet.    Co.  Ent.  611.  b.  613.  a. 

If  the  declaration  is  in  the  detinet^  the  plaintiff  shall  recover  die 
value  of  the  cattle,  damages  for  the  takings  and  costs.  F.  N.  B. 
69.  L. 

But  he  cannbt  recover  the  cattle  in  specie,  but  only  the  value. 
Dal.  84.  • 

If  the  defendant  appears  upon  the  mthemam,  the  plaintiff  shall 
count  upon  the  writ  of  withernam.  Dy.  189.  a.  Co.  Ent.  611.  b. 
613.  a. 

And  thereon  pledges  may  be  found  for  delivery  of  the  cattle  taken 
upon  the  withernam^  «id  also  for  the  cattle  esloigned,  Co.  Ekit.  6 1 1 .  b. 
613.  a.      * 

And  the  delivery  shall  be  pledged  before  avowry.  Per  Dy.  DaL 
65. 

The  rule  to  declare  in  replevin,  may  be  served  at  any  time  before  it  ex- 
pires.    1 1  £ast,  103. 

The  practice  on  a  rule  for  time  to  declare  in  replevin  is  the  same  as  in 
othe>  actions.    .5  Taunt.  35. 

Where  the  writ  removing  a  replevin,  is  returnable  the  first  rethm  of  a  tens, 

and  the  plaintiff  does  not  declare  until  after  its  expiration,  thoueh  fVom  die 

defendant  not  having  appeared,  the  defendant  is  entitled  to  an  un[ 

2B.  &P.  137. 

If  the  declaration  is  only  for  part  of  the  cattle,  the  defendant 
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STOW  for  them  and  the  others,  and  pray  a  writ  to  the  sheriff  im- 
mediately Spr  the  others,  if  replevin  was  made  of  them.  1  H. 
7.  12.  b. 

(3  K  11.)   Pleas  in  replevin. — In  abatement 

To  replevin  the  defendant  may  plead  in  abatement,  or  in  bar. 

In  abatement,  quod  cepit  in  alio  comitatu.    Th.  Br.  65. 

Qjiod  cepit  in  alio  loco^  with  a  traverse  of  the  place  in  which,  &c. 
Asht  Ent.  474.     Mod.  Ca.  102.     Vide  ante,  (3  K  10.) 

Cepit  in  alio  loco,  is  a  plea  in  bar,  not  in  abatement ;  thoush  it  pray  judg- 
ment of  the  declaration,  no  affidavit  is  necessary,  nor  need  it  be  pleaded 
in  four  days  after  declaration  delivered.    Barnes,  353.    Willes,  475. 

To  which  the  plaintiff  may  join  in  issue  upon  the  traverse.  Asht. 
475. 

Or,  reply  that  the  place  is  known  by  one  name  or  the  other. 

Qfwd  locus  in  quo,  &c.  est  in  dl.  vilL     R.  2  H.  6.  14.  a. 

So,  in  abatement,  the  defendant  may  plead  property  in  him,  and 
not  in  the  plaintiff.     Co.  Ent.  314.  b. 

So,  if  there  are  several  cattle^  the  defendant  may  plead  that  the 
propertv  of  part  is  in  him. 

So,  the  defendant  may  say  that  the  property  is  in  a  stranger^  and 
not  in  the  plaintiff.  Clift.  £nt.  654.  39  H.  6.  35.  a.  R.  Cro.  El. 
475.     9  H.  6.  39.  b. 

Or,  in  the  plaintiff  and  a  stranger.  Co.  Lit  145.  b.  Adm.  9  H.  6. 
39.  b. 

If  the  defendant  claims  property  before  the  sheriff,  he  may  return 
it  upon  the  aUas  replevin^  and  thereon  a  writ  de  proprietale  probanda 
issues;  for  the  property  cannot  be  tried  but  by  writ.  Co.  Lit.  145.  b. 
1  Brownl.  167. 

And  this  writ  issues  out  of  Chancery,  or  out  of  B.  R.  or  C.  B. 
Dy.  173.  a. 

When  it  issues  out  of  Chancery,  it  is  an  original,  and  goes  upon 
the  sheriff's  return  to  the  alias  replevin.    Ibid. 

When  it  issues  out  of  B.  R.  or  C.  B.  it  is  judicial,  and  granted  to 
the  party  upon  the  sheriff's  return.    Dy.  173.  a. 

And  is  only  an  inquest  of  pffice^  upon  which,  .if  it  is  found  for  the 
plaintiff,  the  sheriff  must  make  deliverance  to  him.  Co.  Lit  145.  b. 
7  H.  4.  45.  b. 

If  it  be  found  for  the  defisndant,  the  sheriff  does  not  proceed.  Co. 
Lit  145.  b.     Dy.  173.  a. 

Yet  the  plaintiff  may  afterwards  proceed  in  C.  B.  upon  the  writ 
of  replevin,  and  the  property  shall  be  tried  there.     Co.  Lit  145.  b. 

Though  the  sheriff  returns  upon  the  writ  the  daim  of  property. 
Ibid.     7  H.  4.  46.a. 

If  a  man  claims  property  in  curia,  com.  it  must  be  in  person,  and 
not  by  bailiff,  or  servant.     Co.  Lit  145.  b. 

But  in  C.  B.  he  may  claim  by  bailiff.     1  Leo.  90; 

So,  in  abatement,  the  defendant  may  plead  bailment  to  him  by  the 
plaintiff,  for  which  detinue  lies,  and  not  replevin. 

K  k  3  (3  K  12.)  In 
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(3  K  12.)  In  bar. 

In  bar  the  defendant  may  plead  the  general  issue^  non  cepif.  1  Bro. 
Ent.  312. 

So^  if  the  taking  was  in  another  place,  he  may  plead  nan  cepit, 
though  he  shall  have  no  return.     Per  Nor^,  2  Mod.  199. 

And  if  there  are  many  defendants,  one  may  plead  non  cepU,  Lot. 
1131. 

Or,  non  cepii  to  part. 

If  the  defendant  appears  after  wiiAemam  awarded^  he  may  plead 
non  cepit ;  for  he  is  not  concluded  by  the  sheriflTs  return  of  dan^miL 
R.  4  Mod.  18S.     Sal.  581. 

But  he  cannot  plead  7um  cepit  infra  sex  annos  /  for  this  does  not 
answer  to  the  detainer.     1  Sid.  81,  2. 

So,  the  defendant  may  plead  property  in  bar,  as  well  as  in  abate- 
ment. 2  Rol.  64.  R.  2  Lev.  92.  2  H.  6. 14.  a.  Adm.  1  Leo.  42. 
R.'S  Keb.  219.232.     R.  Sho.  401.     R.  Mod.  Ca.  81.     1  Sal.  5.94. 

And  though  he  pleads  property  to  all  the  cattle  in  the  eotmt,  yet 
upon  evidence  he  may  prove  a  less  number.     1  Leo.  43. 

So,  he  may  claim  property,  though  the  sheriff  returns  eUn^ata. 
Sal.  581. 

So,  the  defendant  may  make  conusance,  for  that  die  property  is  in 
another.     R.  1  Lev.  90. 

So>  he  may  plead  property  in  a  stranger  in  bar.     R.  1  Sal.  5. 

So,  if  he  pleiids  property,  and  traverses  the  property  of  the  plain- 
tiff, issue  ought  to  be  joined  thereon,  for  a  traverse  of  prc^rty  in  die 
defendant  is  not  material.  R.  Skin.  65*  Dub.  but  held  well  after 
verdict  for  the  plaintiff.     Winch.  26. 

So,  the  defendant  may  plead  a  release  from  the  plaindff. 

A  release,  after  the  last  condnuance.     Lut.  1142. 

So,  the  plaindff  in  bar  of  the  avowry  may  plead  a  release  from  die 
defendants,  or  one  of  them.     Lut/  1 143. 

Or,  a  release  from  him^  in  whose  right  the  defendant  avowa^  or 
makes  conusance.     Lut.  1143. 

So,  the  defendant  may  plead  a  plea  in  justification,  wtthotit  maldng 
avowry,  or  conusance.     R.  3  Lev.  205.     Lev.  Ent.  152. 

But  then  he  cannot  have  a  return  of  the  thing  taken.  3  Lev.  205. 
1  Rol.  319. 1.  20. 

And,  if  by  matter  expostfacto^  he  cannot  have  the  thing  taken,  he 
must  justify.     1  Rol.  314.  1.  35. 

Or,  if  he  had  no  Interest  at  the  time  of  the  distress.  I  Rol.  520. 
L  5.  318. 1.  45.     2  Cro.  436. 

(3  K  13.)  Avowry. — When  necessary. 

But  if  the  defendant  had  lawfnl  cause  for  the  taking,  the  moat  proper 
and  usual  course  is  to  make  avowry  or  conusance,  which  is  in  the 
nature  of  a  bar»     Mod.  Ca.  102. 

An  avowry  imports  a  justificadon  of  the  taking  in  his  own  right. 

Or^  in  riffht  of  his  wiie.    2  Sand.  195. 

And  in  3\  casesi  where  the  defendant  expects  a  return  of  the  cattle 

or 
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or  goods  taken,  he  must  make  an  avowry  or  conusance  pro  retamo 
habendo.     Mod.  Ca.  lOS. 

And  therefore^  if  the  defendant  pleads  taking  in  another  place,  he 
most  make  an  avovfry  pro  retomo  habendo ;  for  the  plaintiff,  having, 
allq^ed  the  property  of  the  cattle  in  himself^  shall  not  lose  them  with- 
out cause.     89  H.  6.  35.     1  Sal.  93,  94. 

It  seems  that  a  plea  in  replevin » justifying  the  taking  goods  damage  feasant* 
on  a  common,  claimed  in  right  of  possession,  without  praving  a  return,  is  bad. 
2  B.  &  P.  359. 

When  defendant  avows  at  a  different  place  to  have  a  return,  he  roust  tra- 
verse the  place  in  the  count ;  but  when  he  does  not  insist  on  a  return,  he 
may  plead  non  cepit^  and  prove  the  taking  at  another  place.     Str.  507. 

So,  if  he  demurs  for  want  of  a  place  alleged.     R.  35  H.  6.  40. 

So,  if  he  pleads  property  in  a  stranger.  R.  2  Rol.  64.  Cont. 
1  Sal.  94. 

So,  in  all  cases  where  he  pleads  in  abatement  matter  collateral  to 
the  action.     1  Sal.  94. 

And  the  title  of  the  avowry  or  conusance  to  have  a  return  cannot 
be  traversed.  R.  1  Sal.  93,  94.  R.  1  Vent.  127-  Carth.  139. 
Willes,  475. 

But,  if  the  defendant  pleads  property  in  himself,  as  he  thereby 
directly  falsifies  the  supposed  property  in  the  plaintiff,  he  may  have  a 
return  without  avowry.  Semb.  39  H.  6.  35.  R.  2  Cro.  519.  2  Rol. 
65.     R.  2  Lev.  92.     D.  Mod.  Ca.  103. 

So^  if  he  pleads  property  in  a  stranger  in  bar.  R.  2  Lev.  92. 
Dub.  Sho.  401.    D.  Mod.  Ca.  103.    X  Sal.  94.     {R.  Ld.  R.  217.] 

Defendant  may  have  leave  to  withdraw  his  avowry*  ana  avow  property  in  a 
stranger.    Banie^  348. 

So,  if  the  plaintiff  is  nonsuited  before  declaration,  whereby  avowry 
is  prevented,  the  defendant  shall  make  a  suggestion  what  clittle,  &c. 
were  taken,  and  have  a  writ  2^0  retomo^  if  the  sheriff  constare 
paierit  aUegaiionem  fore  veram.  R.  2  Cro.  519.  Ray.  SS.  2  Rol. 
65. 

So,  if  the  plaintiff  declares  for  a  less  number  of  cattle  or  goods,  he 
shall  make  such  suggestion  for  the  cattle,  &c.  omitted.     Ray.  34. 

So,  if  the  plaint  is  removed  by  recordari^  and  the  plaintiff  does  not 
declare  in  C.  B.     Ray.  34. 

If  a  man^  who  takes  a  distress,  has  no  interest,  he  cannot  avow  in 
his  own  name :  as,  if  the  supervisor  of  a  common  distrains  according 
Xq  custom  upon  a  surchi^rge  of  the  common,  he  cannot  avow  in  his 
own  name.     1  Rol.  318. 1. 45. 

But  be  may  avow,  though  his  interest  is  determined  after  the  dis- 
tress before  the  replevin.     1  Rol.  319. 1.  20. 

If  plaintiff  dies  after  declaration,  and  before  avowry,  there  can  be  no  writ 
de  relomo  habendo^  but  defendant  may  distrain  again.    2  Wils.  83. 

(S  K  14.)  Conusance. 

Conusance  imports  a  justification  of  the  taking  in  another  right. 
And  therefore  one  d^sndant  may  avow^  and  the  other  make  conu- 
sance in  his  right. 
And  if  one  avows  and  the  others  make  conusance^  without  saying 

Kk  4  as 
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as  bailifi  of  the  other,  and  entire  damages  are  pven,  it  will  be  oror. 
R.  Yel.  108. 

If  A.  and  B.  sue  on  a  replevin  bond  as  the  sheriflTs  assignees,  and  state  that 
they  dtstndned  for  rent  due  to  A.,  it  is  sufficient,  without  stating  that  B.  dis- 
trained as  bailiff  to  A.  By  A.  Joining  in  the  distress,  it  sufflciendy  appears  io 
what  character  B.  distrained.    3  M.  &  S.  180. 

If  the  defendant  makes  conusance  as  bailiff  or  servant,  he  need  not 
shew  his  authority.     4  Mod.  378. 

If  he  makes  it  as  bailiff  to  the  king,  a  patent  need  not  be  alleged. 
Bro.  Bailiff,  1. 

Or,  as  bailiff  to  a  corporation,  he  need  not  allege  a  deed.  R. 
S  Lev.  107. 

Nor  say,  per  eorttm  pracepHm.     Ibid. 
Or,  shew  now  incorporate.    Ibid. 

And  it  is  not  traversable,  generally,  whether  he  was  bailiff,  or  not. 
R.  Cro.  £1.  U. 

It  is  not  traversable,  where  he  justifies  in  trespass  or  replevin, 
as  bailifi^  in  a  close  which  is  the  freehold  of  a  stranger.  1  SaL 
107. 

But  where  he  took  contrary  to  the  will  of  his  master,  upon  such  in- 
ducement it  may  be  traversed.     R.  3  Lev.  20. 

So,  it  may  be  traversed,  that  he  took  as  bailiff  to  another,  and  not 
to  A.    R.  1  Leo.  50.     R.  2  Leo.  216.  196. 

That  he  took  of  his  own  wrong,  absque  hoc  that  he  took  as 
bailiii^  for  this  is  material  where  the  taking  is  of  cattle.  R.  1  Sal. 
107. 

If  one  defendant  pleads  non  cepit^  the  other  may  make  conusance 
in  his  right,  for  he  shall  not  lose  his  advantage  by  the  other's  plea. 
1  Rol.  820. 1.  25. 

if  the  defendant  says  bene  advocate  &c.  for  bene  cognovit,  it  is  form 
only.     2  Cro.  372. 

If  he  says  bene  cognovit  captionem  in  pradicto  locOf  without  saying 
tempore  quo,  &c.  it  will  be  well.     R.  2  Mod.  4. 

If  he  does  not  describe  how  many  acres  the  locus  in  quo  contains  in 
his  avowry,  it  will  be  well.     R.  Lut.  1232. 

Avowry  or  conusance  ought  to  make  a  good  Utle  in  omnibus^  for  it 
is  founded  upon  the  right.     Garth.  74* 

For  it  is  in  the  nature  of  a  count,  and.must  contain  sufficient  matter 
to  have  a  return.     7  Co.'  25.  a. 

And  therefore,  if  he  avows  for  homage,  he  must  make  a  title  to 
homace. 

If  me  replevin  is,  bona  et  averia  cepitf  and  the  defendant  advocate 
or  cogn&oit  captionem  bonorum  et  averiorum^  but  his  justification  goes 
only  to  tlie  cattle,  without  speaking  of  the  goods,  it  will  be  bad.  R. 
5  Mod.  77. 

So,  if  the  replevin  is  bona  et  catalla  et  averia  cepitf  and  he  makes 
avowry  or  conusance  of  the  cattle  only,  it  wiU  be  bad.  R.  4  Mod. 
♦02.  • 

If  the  avowry  or  conusance  is  bad,  the  defendant  shall  have  no 
return,  though  the  replevin  is  also  bad,  and  the  declaration  thoein 
quashed  for  defect.     R.  Sho.  99. 

But 
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'  But  two  defendants  cannot  make  several  avowries  for  the  same  things 
each  in  his  own  rights  for  each  cannot  have  judgment  severally  for 
the  same  thing.     5  Co.  19.  a. 

So,  the  avowry  need  not  be  for  the  same  thing  for  which  the 
taking  was ;  for  if  a  man  distrains  for  one  cause,  he  may  afterwards 
avow  for  emy  other  cause  for  which  the  taking  was  justifiable.  3  Co. 
26.  a.    2  Leo.  196.     [3  T.  R.  645.] 

So,  an  avowry  for  rent^  if  it  appears  that  part  is  not  arrear,  will 
be  good  for  so  much  as  is  due  upon  demurrer.  1  Sand.  287.  Vide 
ante,  (C  82.) 

Otherwise,  if  he  avows  for  an  entire  rent,  and  it  appears  that  he 
has  title  only  to  two  parts.     1  Sand.  286.     R.  Mo.  281. 

Or^  if  he  avows  for  SO/,  part  of  the  rent  for  half  a  year,  without 
shewing  that  the  residue  was  satisfied.     R.  4  Mod.  402. 
'    Or,  if  he  avows  pro  cert,  leta^  and  for  a  fine  for  not  presenting^ 
where  it  appears  that  thefine was  excessive.     1 1  Co.  45. 

So,  avowry  for  rent-arrear  tempore  captionis  is  sufficient,  without 
saying  adhuc  aretro  existen.     R.  Dal.  72. 

So,  if  the  avowry  is  for  rent  due  at  M.,  and  the  distress  is  allied 
before  M.  and  judgment  for  the  avowant,  it  may  be  amended  aAer 
error  for  it.     R.  Sal.  580. 

But,  if  it  is  not  amended,  it  will  be  error,  where  he  takes  judgment 
for  the  whole  rent  till'M.     Ibid. 

if  the  avowry  or  conusance  is  by  attorney,  when  he  was  an  infant, 
the  plaintiff  may  plead  it  in  abatement     R.  1  SaL  93. 

(3  K  15.)  Avowry  for  rent  and  services. 

The  most  usual  avowry  is  upon  distress  made  for  rent  or  services. 

The  defendant  in  such  avowry  must  allege  in  certain  what  lands 
are  held  of  him,  or  of  hisiord,  and  by  what  tenure.     3  Lev.  142. 
'  For  rent     Win.  Ent.  823.  or  984  987.  940.  edit  1680. 

For  homage.     Win.  829.  (or  973.  edit  1680.) 

Fealty.     (Vide  Win.  965.) 

Suit  of  court.     (Vide  Win.  986.) 

Heriot-service.     Vide  post,  (3  K  28.) 

And  if  he  alleges  tenure  by  services  of  different  natures  or  qualities^ 
though  he  holds  by  some  of  the  services,  the  tenure  may  be  traversed. 
9  Co.  33.  a.     R.  Cro.  El.  799. 

,  If  he  alleges  tenure  by  homage>  he  must  entitie  himself  to  it.  R. 
Win.  Ent  859.  (or  973.) 

But  since  the  st  21  H.  8.  19.  he  need  not  allege  any  certain  tenant 
1  Leo.  301. 

So,  he  must  allege  sasin  of  the  services,  where  the  commencement 
of  them  does  not  appear  by  deed,  &c     Vide  post,  (3  K  17,  18.) 

And  he  must  ulege  seisin  by  the  hands  of  some  certain  person. 
D.  6  Co.  59.  b. 

And  this  since  the  st.  21  H.  9.  19.  which  enables  an  avowry  for 
lands  subject  to  rent,  as  well  as  before.  Co.  Lit.  268.  b.  9  Co. 
36.  a. 

And 
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And  he  mini  allege  seisui  by  the  hands  of  him  who  has  the  free- 
hold at  least.     6  Co.  57>  8.     1  Rol.  3i#.  D. 

Bat  seisin  in  law  is  sufficient.  4  Co.  9,  a.  10.  1  Rol.  314.  B.  Vide 
Seisim  (E.) 

Soy  it  is  sufficient  to  allege  seisin  of  rent  where  he  avows  for  horn 
aoe,  without  saying  dequUmsservitiisJidt  seisiius*  R.  Win*  Rep.  Si. 
Win.  Ent  859.  (or  973.)  cont. 

And  therefore  seisin  of  homi^  is  sufficient  for  all  other  services. 
4  Co.  8.  b. 

Seisin  of  any  superior  service  is  sufficient  for  all  inferior  services. 
Ibid.     1  Rol.  315.  G. 

Seisin  of  an  annual  service  is  sufficient  for  all  casual  services. 
4  Co.  8,  9. 

Though  not  for  another  annual  service.     4  Co.  9.  a. 
So,  seisin  by  recovery,  or  by  voluntary  payment  without  coercion, 
is  sufficient.     4  Ca  9  b.  11.  b. 

So^  seisin  need  not  be  alleged  within  forty  years,  though  by  the 
St.  32  H.  8.  2.  avowry  shall  not  allege  seisin  of  any  rent,  &c.  above 
forty  ^in  Cay's  statutes  it  is  fifty)  years,  &c.  for  this  shall  come  from 
the  otner  side,  by  plea  in  bar  to  the  avowry.  Dy.  315.  b.  R.  9  Co. 
65.  a.    D.  9  Co.  36.  a. 

So^  seisin  by  disseisor^  or  feofler  after  feoffinent,  is  sufficient.  6  Co. 
58.  a.     1  Rol.  314.  1.50. 

An  avowry  for  a  rent-charge  by  the  representative  of  tenant  for  life,  need 
not  state  that  the  locus  m  quo  was  in  the  seisin  of  the  plaintiff,  or  any  person 
claiming  under  him  when  Uie  arrears  became  due.    ,R.  LA.  R.  172. 

By  the  common  law  the  defendant  must  avow  on  a  person  certain. 
Co.  Lit.  269.  b. 

And  it  should  be  upon  his  very  tenant,  generally,  viz.  his  tenant  in 
right  and  in  fee.     9  Co.  21.  a. 

And  therefore,  if  the  tenant  was.  disseised,  before  acceptance  of 
the  services  of  the  disseisor  or  a  descent  to  his  heir,  the  lord  must 
avow  upon  the  disseisee,  otherwise,  upon  shewing  the  nuitter,  the 
avowry  shall  abate.     Co.  Lit.  268.  a. 

So,  if  the  donee  was  disseised  or  made  a  discontinuance,  the  donor 
must  avow  upon  the  donee,  otherwise  he  shews  the  reversion  out  of 
him,  and  his  avowry  shall  abate.     Co.  Lit.  269.  a.     3  Co.  30.  b. 

If  tenant  in  fee  makes  a  feoffiaaent,  the  feoffee  after  the  death  of  the 
feoffor,  or  acceptance  of  the  services  of  him^  shall  compel  the  lord  to 
avow  upon  him.     Co.  Lit.  269.  b. 

But  during  the  life  of  the  feoffer,  and  before  acceptance  of  the 
services  of  the  feofiee,  the  lord  might  have  avowed  upon  the  feoffor  or 
feoffee  at  his  election.     Ibid. 

At  conmion  law,  if  there  was  a  lessee  for  life  or  donee  in  tail  with 
remainder  over,  the  lord  might  have  shewn  it,  and  avowed  upon  the 
lessee  pr  donee^  as  his  very  taiant  in  forma  pnedict.  Co.  Lit.  269.  a. 
20  H.  6.  9.  b. 

If  the  lord  had  a  particular  estate^  he  mi^ht  have  avowed  upon  the 
tenant  in  forma  pradtcta^  without  naming  hun  his  very  tenant^  which* 
imports  himself  to  have  a  fee.     Co.  Lit  269*  a. 
If  a  seigniory^  &c.  came  to  a  guardian  in  chivalryi  he  might  have 

avowed 
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vfo^wed  upon  the  spedal  matter,  as  within  his  fee  and  seigniory.  Co. 
Lit.  269.  b. 

But  now,  by  the  st.  21  H.  8.  19.  the  lord  may  avow,  or  others 
make  conusance  upon  the  lands  hdden  of  him,,  without  naming  any 
person  certain. 

Yet  he  may  avow  at  common  law,  if  he  pleases.  Co.  Lit.  268.  b. 
269.  b.     9  Co.  36.  a.  28.  b. 

And  if  he  avows  upon  land,  without  avowing  upon  any  person  in 
certain,  it  is  good  by  the  statute,  thou|^  he  names  a  certain  person 
fer  tenant,  &c.  which  the  statute  does  not  require.  R.  1  Leo.  501. 
Semb.  Mo.  870. 

So,  if  cattle  are  driven  out  of  the  lord's  view,  and  taken,  upon 
pursuit,  in  other  land,  the  lord  may  avow  by  the  st  21  H.  8. 19.  R. 
9  Co.  22.  a.       * 

So,  if  the  defendant  avows  for  rent,  eo  juod  D.  holds  of  him  by 
tealtj  and  rent,  which  estate  the  plaintiff  has,  it  is  not  material  or 
traversable>  for  by  the  statute  he  may  avow  upon  the  land,  and  which 
estate  the  plaintiff  has  signifies  nothing.     R.  Mo.  888. 

An  avowry  for  an  increased  rent  under  a  demise,  for  every  acre  of  the  land 
which  should  be  converted  into  tillage,  is  supported  by  the  evidence  of  a  lease 
for  a  term  of  years,  with  a  covenant  to  pay  Uie  increased  rent  for  every  acre 
which  should  be  so  converted,  during  a  part  of  the  term,  ex.  gr.  for  the  three 
last  years  under  this  statute.     2  H.  Bl.  563. 

In  replevin  the  defendant  avowed,  &c,  and  'stated  in  his  avowry  that  by 
lease  and  release  he,  in  consideration  of  an  annuity  therein  mentioned,  con- 
veyed certain  premises  containing  the  place  where,  &c.  to  the  plaintiff  in  fee, 
subject  to  a  rent-charge,  payable  to  the  defendant  during  her  hfe,  with  power 
of  distress  for  non-payment  of  the  annuity ;  and  that  b^  virtue  of  the.  lease 
and  release,  and  by  force  of  the  statute,  &c,  the  plaintiff  became  seised  in 
fee,  &c.  and  then  she  Justified,  &c.  as  a  distress  for  non-payment  of  the  annuity. 
Pleas  in  bar,  1st,  that  the  plaintiff  never  was  seised,  &c.  in  fee ;  2dly,  (ad* 
mitting  that  the  defendant  did  by  the  lease  baigain  and  seU,  &c.  to  the  plain* 
tiff  for  a  year,)  that  at  the  time  of  making  the  bargain  and  sale  the  defendant 
was  seised,  kc.  only  for  her  life,  the  reversion  in  fee  then  belonging  to  another^ 
traversing  that  the  defendant  was  seised  of  the  reversion  in  fee.  On  de- 
murrer both  pleas  were  hoiden  bad ;  the  first,  because  it  denied  what  was 
before  admitted,  and  because  it  traversed  only  a  consequence  of  law ;  the 
second,  because  it  admitted  that  the  defendant  had  an  estate  sufficient  to  Justify 
the  distress.    Willes,  378.     [Vide  1 1  G.  2.  c.  19.] 

A  genera]  avowry  under  this  statute,  may  be- made  for  increased  rent  made 
payable  for  land  broken  up  during  a  certain  period  of  the  term.     2  H.  B.  563. 

It  is  not  necessary  in  an  avowry  or  cognizance,  to  aver  that  the  rent  still 
remains  due.     2  Mars.  386.     7  Taunt.  72. 

(3  K  16.)  Bar  to  it. 

To  avowry  for  rent  and  services  the  plaintiff  in  bar  may  disclaim. 
9  Co.  $4.  b. 

So,  he  may  disclaim  generally,  and  thereon  shall  have  judgment; 
but  the  lord  may  have  a  writ  of  right  upon  the  disclaimer.  Mod.  Int. 
306. 

Or,  confess  the  avowry.     Mod.  Int.  319. 

Or  plead,  out  of  his  fee^  generally.     R.  28  H.  6. 10. 

So, 
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So,  he  may  plead  out  of  his  fee,  without  disclaiming,  which  will  be 
perilous.     9  Co.  34.  b.     28  H.  6.  10.     21  H.  7. 20.  a. 

Or,  he  may  plead  generally  nul  tenure.  Clift.  688.  R.  cont.  and 
a  repleader  awarded.     2  Gro.  127. 

Or,  he  may  confess  the  tenure  in  part,  and  traverse  the  tenure 
mado  et  forma.     R.  9  Co.  SS.  a.  36  a.     Lut.  1212. 

And,  if  it  is  found  for  the  plaintiff,  he  shall  have  judgment,  thourii 
the  avowiy  was  for  rent>  the  tenure  by  which  was  confessed.  K. 
9  Co.  36.  a.     R.  Cro.  El.  799. 

If  he  alleges  tenure  for  part  of  the  land,  he  may  allege  that  thi 
and  other  land  is  held  by  such  services,  and  traverse  that  only  part  is 
so  held.     9  Co.  35.  b. 

Soj  he  may  confess  the  tenure  and  traverse  the  seisin.    9  Co.  33.  a. 

But  the  plaintiff  cannot  traverse  the  seisin  of  services  generally. 
9  Co.  34.  b.     22  H.  6.  3.     Fitzh.  Avowry,  15. 

For,  if  the  lord  had  not  seisin  of  the  services,  the  plaintiff  ou^t 
to  confess  the  tenure  and  traverse  the  seisin.     9  Co.  33.  b. 

So,  since  the  st.  32  H.  8.  2.  he  may  plead,  never  seised  within 
forty  (in  the  statute,  according  to  Cay,  it  is  fifty)  years.  8  Co.  64.  b. 
Mod.  Int.  322. 

If  he  was  seised  onlv  for  part  of  the  services,  he  may  plead  that 
the  tenure  was  by  part,  but  never  seised  for  the  residue  within  forty 
years.     9  Co.  34, 5. 

So,  he  cannot  plead  tenure  of  a  stranger,  and  traverse  the  tenure. 
9  Co.  35.  a.  R.  10  H.  6. 6.  b.  for  he  must  disclaim,  or  plead^  out  of 
his  fee»    10  H.  6.  6,  ?• 

But  this  plea  is  not  good,  if  the  avowry  is  for  casual  service;  as, 
fealty,  &c.     R.  3  Lev.  21. 

So,  if  the  tenancy  is  granted  by  fine,  &c.  to  the  king,  the  lord 
cannot  avow  generally  for  rent-service.     R.  1  And.  160. 

So  now,  since  the  st.  21  H.,8-  19.  the  plaintiff  in  replevin  in  bar, 
^>  avowry  for  rent  may  plead,  nothing  in  arrear.     R.Ray,  254,  Sec 
Tough  he  does  not  make  any  title  to  the  land.     Ray.  258. 

Tough  he  is  only  lessee  for  years,  or  a  stranger*    Ray.  254. 

Pleading  that  A.  having  been  lawfully  possessed,  &c.  as  tenant  at  will  to 
B.,  is  a  sufficient  averment  that  A.  was  tenant  at  will.  WiUes,  131.  7  Mod. 
(Svoedit.)  25J.S.C. 

In  a  bar  to  an  avownr  for  rent,  pleading  that  com  which  had  been  cat  was 
left  on  the  ground  until  it  was  fit  in  a  course  of  husbandry  to  be  carried, 
is  sufficient,  without  saying  how  long  it  remained  there,  the  reasonableness 
of  the  time  being  a  question  of  hci  for  the  Jury,  and  not  a  question  of  law 
for  the  court.    Ibid. 

On  avowry  for  rent  and  issue  thereon,  plaintiff  cannot  give  evidence  to  set 
off  a  mutual  debt ;  but  by  way  of  special  plea  to  avowry,  he  may  plead 
inatual  debt  of  more  than  the  rent.    Barnes,  450. 

To  an  avowry  for  rent  the  tenant  may  plead  the  payment  of  a  ground-rent 
to  the  original  landlord.    4  T.  R.  5 11 . 

So,  he  may  plead  all  pleas,  which  he  had  by  the  common  hw, 
except  disclaimer.     2  Cro.  127.     Co.  L.  268.  b. 

As,  he  may  plead,  out  of  his  fee.    2  Cro.  127.     Mod.  Int  503. 

Or,  traverse  the  tenure.  2  Cro.  127.  D.  that  he  shall  plead  no 
plea,  but  a  disclaimer,  or  out  of  his  fee.     Mo.  870. 

So, 
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So)  the  plaintifF  may  plead  in  bar  to  an  avowry,  de  son  tori^  with  a 
traverse  that  locus  in  quoj  &€•  is  parcel  of  the  tenements  alleged  to 
be  held.    Rast.  Ent  556.  b. 

But  by  the  common  law  before  21  H.8.  a  stranger  to  the  avowry, 
viz.  he  upon  whom  the  avowry  was  not  made,  could  not  disclaim. 

Nor,  could  plead,  out  of  his  fee,  or  any  thing  tantamount.  22  H. 
6. 2.  b. 

Nor,  nothing  in  arrear.     Ibid. 

Nor,  le^  by  distress,  and  so  nothing  in  arrear.     22  H.  6. 3.  a. 

But  in  tnese  cases  he  ought  to  pray  in  aid  of  the  very  tenant,  and 
then  disclaim  or  plead  these  pleas.     22  H.  6.  2.  b. 

So,  plaintiff  to  an  avowry  for  rent  upon  him  as  very  tenant  cannot 
say  nienl  seisie,  for  this  amounts  to  a  disclaimer,  and  therefore  he 
must  disclaim.     21  H.  7.  20.  a. 

If  on  avowry  for  non-payment  of  rent^  a  plea  in  bar,  is  de  injur,  sua  pro- 
pria absque  hoc  quod  prod.  K.  cepit^  &c.  Non  cepU  is  no  good  traverse,  he 
should  pursue  his  tide,  and  de  injur,  sua  propria  is  enough.     Fort.  362. 

The  plea  of  de  injurid  sudprcprid  to  a  cognizance  for  rent,  is  bad  on  a 
special  demurrer.     1  Bos.  k,  Bull.  Rep.  7^. 

The  defendant  pleaded  cepit  tfi  a/to  loco^  and  avowed  taking  the  goods  in 
the  place  in  question,  whither  thev  had  been  fraudently  conveyed  within 
thirty  days,  &c.  from  the  demised  premises,  as  a  distress  for  rent;  the 
plaindfT  in  his  plea  in  bar  traversed  the  avowry,  and  took  no  notice  of  the 
plea ;  which  was  holden  ill  on  demurrer,  the  avowry  being  in  the  nature  of 
a  suggesdon  to  entitle  the  party  to  a  return  of  the  distress,  and  not  travers- 
able.   Willes,  475.    Barnes,  353.  S.  C. 

(«  K  17.)  For  relief,  &c.  « 

The  defendant  avows  for  relief  like  as  for.  other  services.  3  Lev. 
142.    Vide  ante,  (SK  15.) 

And  he  need  not  make  mention  of  the  relief  in  his  avowry ;  but  of 
the  tenure  only ;  for  the  relief  is  incident  to  it.     R.  3  Lev.  145. 

And  if  it  be  severed  by  release,  &c.  it  must  be  shewn  on  the  other 
fide.     Ibid. 

(3  K  18.)  For  a  rent-charge. 

If  the  avowry  be  for  a  rent- charge,  the  avowant  must  shew  his  title 
to. the  rent:  as,  by  a  grant  to  him  m  fee. 

Or,  in  tail,  or  ior  life.     Co.  Ent.  590. 

By  devise  to  him,  or  his  wife.     2  Sand.  195. 

By  grant  or  devise  to  such  an  one,  under  whom  the  defendant 
derives  his  tide. 

By  grant  or  devise  to  such  an  one,  to  whom  the  defendant  is  exe- 
cutor or  administrator,  and  avow  for  arrears  in  his  life.  Win.  Ent. 
1015. 

So,  he  ou^t  to  shew  that  locus  in  quOf  &c.  is  parcel  of  the  land 
charged,  for  to  say  quod^st  ei  tempore  quo,  &c.  Jiiit  is  not  sufficient ; 
£)r  this  imports  no  more  than  it  was  so  at  the  distress.  R.  2  Vent. 
150.4  Mod.  150. 

But  the  avowant  need  not  allege  seisin  of  the  rent,  where  the  com- 
mencement appears  by  deed.     8  Co*  65«  a. 
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As,  if  he  avows  for  a  rent-cfaarffe.    Ibid. 

Or,  for  rent  reserveA  upon  a  gift  in  tail.     1  Rol.  814. 1.  10. 

Or,  upon  a  demise  for  life  or  years. 

Or,  for  a  rent  in  fee,  reserved  by  deed,  upon  a  convejance  in  fee. 
R.  8  Co.  65. 

So,  if  the  rent  is  reserved  by  act  of  parliament.     R.  Cro.  Car.  81. 

In  bar  to  an  avowry  for  a  rent-charge,  the  plaintiff  may  say  piod 
non  concessit. 

He  may  demand  qt/er  of  the  grant  and  demur. 

He  may  say  that  the  grantor  was  seised  in  tail,  &c.  and  traverse  the 
seisin  in  fee. 

That  the  rent  was  extinguished  by  a  fine.  Win.  Ent.  821.  (cm' 
935.  edit.  1680.) 

That  he  made  a  legal  tender. 

(8  K  19.)  For  rent  upon  a  reservation. 

If  the  avowry  is  for  rent  upon  a  reservatioq,  he  must  shew  that  he, 
or  A.  from  whom  the  reversion  descended,  or  was  assigned,  was 
seised,  and  made  a  lease  to  the  plaintiff  for  years,  or  at  will.  2  Saund. 
310.     Tho.Ent.264.     Clift.  640. 

So,  he  may  say  that  he  holds  by  copy  or  demise. 

Or,  that  part  is  copyhold,  part  freehold^  which  he  demised.  CUft 

640. 
That  A.  seised,  leased  to  the  plaintiff,  the  reversion  deseended  to 

Earceners,  and  one  assigned  his  pai$  to  the  defendant,  who  avows  for 
is  part  of  the  rent 

That  A.  being  seised,  demised  to  him  who  leased  to  the  plaintiff 
for  a  less  term :  for  it  is  not  sufficient  to  shew  the  commencement  of 
the  term  to  the  plaintiff,  without  shewing  a  good  title  in  himself  by 
which  he  could  make  a  good  lease  to  the  plaintiff.     R.  Sal.  562. 

If  defendant  avows  for  rent,  and  shews  that  A.  haheru  iitulum  demiaed  to 
him,  and  he  to  plaintiff,  it  is  ill ;  for  he  should  shew  the  commencement  of 
the  particular  estate.     Str.  796. 

That  he,  being  seised  in  fee,  made  a  gift  in  tail  to  B.  rendering 
rent ;  for  liiough  the  gift  is  in  tail,  he  may  avow  upon  the  reserva- 
tion.    1  Rol.  314. 1.  10. 

And  he  need  not  shew  seisin  of  the  rent,  where  he  avows  up<ni  a 
reservation ;  for  it  is  sufficient  that  he  has  the  reversion.    Ibid.   Vide 

mnte,  (S  K  18.) 

If  lessee  for  years  assigns  his  whole  term,  and  there  is  no  clause  of  dis- 
tress, he  cannot  distrain  for  rent.    3  Wils.  375. 

(3K20.)  Bar  to  it. 

In  bar  to  an  avowry  for  rent  reserved,  the  plaintiff  may  plead  as 
in  bar  to  debt  for  rent :  as,  nihU  in  ienementis.   Vide  ante,  (2  W  48.) 

NU  hahuii  in  tenementis  is  no  fplea,  (even  for  a  stranger,)  since  1 1  G.  2. 
cl9.    2  Wils.  208. 

Where  an  avowry  for  rent  service  is  general  on  possession,  a  plea  traverang 
the  seisin  of  any  specific  estate,  is  bad.     1  N.  R.  55. 

Nan  demisit.    Gift.  64 1.    2  Sand.  3 12 . 

Nothing  in  arrear.    [Oowp.  589.] 

^  «  Nothing 
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*'  Nothing  in  arreaf '  must  be  pleaded  generally,  and  conclude  to  the 
country. 

A  plea  of  de  ir\juridt  with  a  traverse  that  the  rent  was  in  arrear,  concluding 
to  the  court,  was  held  bad  on  a  special  demurrer.     Ld.  R.  639* 

Nothing  in  arrear  for  part  of  the  rent,  and  tender  of  the  residue. 
Clift.  646. 

That  the  avowant  afterwards  used  or  sold  the  cattle  or  goods  dis- 
trained.    Lut.  1423. 

After  issue  joined  upon  a  plea  in  bar  to  an  avowry,  the  court  will 
not  suffer  the  plea  to  be  withdrawn,  and  the  avowry  confessed^  with- 
out consent,  for  the  avowant  will  lose  his  costs.     Skin.  594. 

Suspension  of  the  rent  by  eviction  or  expulsion.  1  Roll.  Abr.  938.  Cowp. 
243. 

But  where  the  bar  states  merely  a  trespass,  and  no  eviction  or  expulsion ; 
it  is  no  suspension  of  the  rent,  and  consequently  bad  on  demurrer.  Cowp. 
242. 

Hence  in  replevin  upon  a  distress  for  rent»  plea  in  bar  that  defendant  pulled 
down  a  summer-house,  whereby  the  plaintiff  was  deprived  of  the  use  thereof, 
without  saying  that  he  was  expelled,  or  put  out  of  the  same,  is  insufficient. 
]  Cowp.  242. 

A  plea  in  bar  to  an  avowry  damage  feasant,  daiminff  that  the  locus  in  quo 
be  hud  open  on  or  before  a  particular  day,  and  thence  tor  such  a  ^ecific  time 
and  upwards,  and  that  the  cattle  were  upon  the  land  during  the  time  when 
it  ought  to  have  laid  open  as  aforesaid,  is,  even  after  verdict,  bad  for 
uncertainty.    2  B.  &  P.  257. 

There  cannot  be  a  set-off  to  an  avowry  for  rent.     4  T.  R.  5 1 1 .     Id.  5 1  i. 

If  in  replevin  for  goods  and  chattels,  to  wit  {inter  aUa)  a  lime-kiln,  the 
plaintiff  to  an  avowry  as  a  distress,  plead  that  the  kiln  was  affixed  to  the  ftet» 
hold,  it  is  a  departure.     4  T.  R.  505. 

The  plaintiff  in  replevin,  may  plead  in  bar  to  the  defendant's  avowrv  or 
cognizance,  that  he  did  not  hold  as  tenant  with  a  plea  of  infi^icy.  1  li^irs. 
74.     5  Taunt  340. 

(3  K  21.)  For  damage  feasant. 

If  the  defendant  avows,  or  makes  conusance  for  'damage  fea- 
sant* he  must  shew  that  the  place  where,  &c.  is  his  freehold^  or  the 
freehold  of  B.  under  whom  he  makes  conusance.  Lut*  1140.  Vide 
post,  (8  M  26.) 

And  if  he  says  that  he  himself  or  B.  was  seised^  he  must  say  of 
what  estate  in  fee^  tail,  or  for  life.     R.  Lut.  1^32. 

In  replevin  for  taking  catde  in  HoUoway-road,  avowry  for  taking  them  in 
the  place  where,  &c. ;  for  that  he  took  them  damage  feasant  in  Four-acre 
Close,  and  drove  them  along  the  road  to  pound  them,  is  good.    3  Wils.  295. 

One  tenant  in  common  cannot  avow  alone  for  takins  cattle  damage  fea- 
sant ;  but  he  ought  also  to  make  cognizance  as  bailiff  of  his  companion.  Sir 
W.  Jones,  253.     1  Roll.  Abr.  220.  pi.  14.    2  H.  Bl.  366.    Cro.  Eliz.  530. 

(3  K  22.)  Bar.— His  freehold. 

To  this  avowry  the  plaintiff  may  say  in  bar,  that  it  is  his  freehold. 
Vide  post,  IS  M  S4.) 

Or,  the  freehold  of  A.  and  by  his  licence  he  put  his  cattle  diere. 
1  Ca.  64.  a.    Vide  post,  (3  M  34.) 

Chr^  a  qpedal  title  by  devise^  fine^  demiaej  &c.  

(5  K  SS.)  Tender 
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(3  K  23.)  Tender  of  amends. 

SO|  the  plaintiff  may  say  in  bar,  tender  of  amends. 

If  the  defendant  pleads  that  he  was  seised  of  three  acres  in  hc6  H 
qtiOf  &c.  it  is  sufficient,  without  saying  how  many  acres  the  lohis  in 
;iM^  &c.  had.     R.  upon  special  demurrer.     Lut.  1232. 

(3  K  24.)  Bar  by  common. 

In  bar  of  an  avowry  for  damage  feasant,  the  plaintiff  i9ay/say  that 
he  is  entitled  to  C(»nmon  in  the  place  where,  &c.  and  this,  oamwicii 
i^pendant  or  appurtenant. 

Common  by  reason  of  vicinage. 

In  pleading  a  common  of  pasture,  it  is  not  necesaarj  to  aHe^  -in  exprrss 
terms  whether  it  be  common  appendant,  appurtenant,  or  in  gron ;  but  tlie 
court  will  judge  of  it  from  the  nature  of  the  right  claimed,     miles,  319. 

If  a  commoner  having  right  of  common  for  one  beast,  put  on  two,  the  lord 
can  distrain  only  the  one  put  on  last,  unless  they  were  both  turned  on 
together  ;  and  it  must  be  shewn  in  a  plea  (justifying  the  taking  as  a  surcharge) 
whether  they  were  put  on  together  or  separately,  and,  if  the  latter,  whldi  \m 
put  on  first.'   Willes,  638. 

And  he  must  shew  in  what  vill  the  land  lies  to  which  he  elatms 
common.     R.  2  Cro.  288. 

That  his  lesser  ii^  entitled  to  common  for  him  and  his  tenants.  Co. 
Ent.  573.  b- 

If  the  plaintiff  prescribes  for  common,  he  must  jnake  a  good  title 
to  the  common.  And  fur  common  {^pendant  or  appurtenant,  he 
must  shew  a  seisin'  in  fee  of  the  land  to  which  he  claims  commcm, 
and  then  allege  that  he  and  all  quorum  statum,  &c.  Time  whereof, 
&c.  have  had  common  in  such  place,  &c.  1  Sand.  3^6.  Co.  Lit. 
US.  b. 

If  he  claims  common  in  cross,  he.  need  not  allege  seisin  of  the 
land,  but  only  that  he  and  alibis  ancestors  have  had,  time  whereof, 
&c.  common  in  such  place,  &c.     1  Sand.  346. 

If  a  copyholder  claims  common  in  another  manor,  he  roust  allegpe 
seisin  in  his  lord,  and  that  he  for  himself  and  his  customary  tepiviu 
has  common  in  such  place,  &c.     (Vide  2  Sand.  326.) 

If  he  claims  common  in  a  waste  of  the  same  manor,  he^n^ust  allege 
it  by  way  of  custom.     Co.  Lit.  US.  b.     VideCopyholdy(JC^}    ..  • 

Aiid  he  need  not  shew  what  estate  the  copyholdera*  havB-iirv^lieir 
customary  tenements.     R.  2  Sand.  826.  u  ^  Zf^  • 

If  the  plaintiff  is  a  lessee  for  years,  he  must  allege  a  seisin^  iii  his 
lessor,  who  has  the  fee,  and  prescribe  in  him  and  all  those  mof4f» 
staium,  &c.,  and  then  derive  the  term  to  himself,  &c.';  for  if  heldM£|^ 
a  prescription  in  himself,  it  is  bad.     R.  Cro.  Car.  599.  ^" 

So^  he  must  allege  a  prescription  for  common,  time  whera»%  occ 
where  it  is  contrary  to  common  right :  as,  for  common  appurtettant, 
or  by  reason  of  vicinage^  and  it  is  not  sufficient  to  say  that  all  hubnetunt 
et  hibare  consueveruntf  without  more.     R.  Latch.  161. 

If  he  prescribes  for  commoii  appendant,  he  ought  to  claim  it  DOfy 
for  cattle  levant  and  couchant.     R.  Lut.  1359.     R.  1  Sid.  31 S. 

But,  if  he  prescribes  for  common  appendant  to  a  house  or  cottage, 

it 
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it  will  be  W0II9  for  this  comprises  iiny  land.  R.  1  Sal.  169.  Semb. 
1  Brownl.  198. 

In  pkadiDg  a  rifl;ht  to  eater  a  common  to  dig  for  and  carcy  away  aand  and 
gram  for  the  repairs  of  a  messuage,  it  is  necessary  to  all^  that  the  messuage 
was  out  of  rqiair ;  that  the  party  entered  for  the  purpose  of  digging  for  and 
carrying  away  sand  and  gravel  for  the  necessary  repairs  of  the  messuage,  and 
that  the  materials  were  used  for  that  purpose,     6  T.  R.  748. 

And  for  cattle  lewint  and  couchantis  sufficient)  without  other  cer- 
tainty.    B.  1  Brownl.  198. 

8o»  he  lotist  all^  user  of  the  common  according  to  his  pcescrip- 
tioB :  as,  if  he  claims  common  for  cattle  leoani  and  cquchant^  he  must 
ahew  that  the  cattle  put  there  were  levant  and  emehant.  1  Sand.  98. 
R.  H.  10An.inC.B. 

But  tde  omission  shall  be.  aided  after  verdict.  1  Lev.  196.  R. 
1  Sand.  927.     R.  2  Cro.  44. 

And  after  a  general  demurrer.     R.  cont.  1  Lev.  196. 

And  if  he  claims  common  appurtenant  for  a  certain  number  of 
cattle^  without  saying  leoant  and  couchaiitf  he  need  not  shew  that 
thqr  were  so.    R.  2  Cro.  27. 

If  the  plaintiff  claims  common  for  all  commonable  cattl^  he  must 
shew  that  the  cattle  put  there,  were  so. .   Semb.  Lut.  1470. 

If  he  claims  common,  from  the  time  of  cutting  and  carrying  away 
the  corn,  till  the  land  is  sown  again,  he  must  shew  that  the  cattle 
were  put  th^re  within  that  time.  R.2  Cro.  687.  Vide  PI.  Com. 
SS.  b. 

And  he  must  say  that  no  part  of  the  land  was  sown  again.    2  Cro. 

637.  ' 

.  A  prescription  for  common  of  pasture  for  a  certun  number  of  sheep  on 
A.  every  year,  at  all  times  of  the  year,  is  well  laid,  though  the  evidence  which 
proves  the  right  of  common  proves  also  that  the  tenant  of  a  certain  fiirm  has 
a  right  to  have  the  sheep  folded  at  night  on  his  farm,  after  they  have  fed  on 
the  common  during  the  day.     2  H.  Bl.  224. 

Replication. 

To  a  preacription  for  common  the  defendant  may  reply  de  son  tort, 
a  traverse  of  the  prescription. 

If  the  common  claimed  by  the  plaintiff  in  his  plte  in  bar  to  the  avowry, 
be  in  common  fields  belonging  to  different  owners,  the  defendant  may 
rsply  a  custom  for  any  one  of  these  owners  to  inclose  his  own  field,  and 
tboraby  discharge  it  from  the  right  of  common  of  the  others.  Vide  2  Wils. 
2M.  274. 

And  it  is  a  leeal  consequence  which  wants  no  proof,  that  by  inclosing,  the 
party  excludes  himself  fii>m  any  right  of  common  in  the  uniilnlosed  lands. 
n>id. 

Or,  with  a  traverse  of  the  levancif  and  couchancy';  for  this  goes  to 
the  gist  of  the  justification.  R.  Win.  Ent.  972.  Per  Holt,  Mod.  Ca. 
115-     Semb.  1  Sal.  169. 

Yet  the  foddering  of  the  cattle  in  his  yard  is  evidence  of  their 
being  levant  and  couchant.     1  Sal.  169. 

A.  being  possessed  of^a  quantity  of  land  in  a  common  field,  and  having  a 
right  6f  common  over  the  whole  field,  and  B.  having  also  a  rij^ht  of  common 
over  the  whole  field,  they  enter  into  an  agreement,  for  their  mutual  con- 
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venience  and  advantage,  not  to  exercise  their  respective  rights  for  a  eeitats 
term  of  years,  and  each  party  covenants  to  that  effect.  If  daring  ike  terra 
the  cattle  of  B.  come  upon  the  land  of  A.,  he  may  distrain  then  damage 
feasant;  and  may  in  his  replication  (in  answer- to  a  plea  pleaded  byB. 
of  his  right  of  common,  in  har  of  the  cognisance  of  A.)  set  forth  the  special 
circumstances  of  the  agreement  and  covenants.    2  U.  Bl.  4. 

(S  K  250  Bar  by  way. 

So,  in  bar  of  on  avow^  for  damage  feasant,  die  plaintiff  nay  pre- 
scribe for  a  way.    Vide  (chimin,  (D  2.) 

And  he  must  shew  what  way  he  clahns  in  certain ;  as^  #hedi^  it 
be  for  horses,  carucisj  &c.    Vide  Chimin,  (D  2.) 

And  the  terminus  a  quo  and  ad  quem,  &c.    VideChimiBr,  (D^^) 

Replication. 

To  this  bar  the  defendant  may  reply  de  san  tortf  and  trafierse  the 
prescr^ition. 

Or^  acknowledge  the  way,  and  say  that  the  trespass  was  eaira  vUm. 
Tho.  Ent.  297. 

If  the  defendant  traverses  the  prescription,  the  plaintiff  shall  join 
issue  upon  the  traverse. 

If  he  pleads  extra  vianif  the  plaintiff  may  rejoin  to  it  non  culf. 
Tho.  Ent.  297. 

A  plea  in  bar  of  an  avowry  for  taking;  cattle  damage  feasant,  that  the  cattle 
escaped  &om  a  public  hjghway  into  the  locus  in  quo,  through  the  defect  of 
fences,  must  9hew  that  they  were  passing  on  the  highway  when  they  escaped  : 
it  is  not  sufficient  to  state  that  being  on  the  highway  they  escaped.  2  H. 
Bl.  527. 

(3  K  26.)  ByTorce  pf  a  warrant  or  commission,  &c. 

So,  the  defendant  may  make  avowry  by  authority  of  the  commb- 
sioners  of  sewers.  Co.  Ent  298.  a.  Hem.  6^3.  Bro.  R.  ii  7. 
Vide  post,  (3  M  2S.) 

By  the  st.  23.  H.  8.  5.  the  defendant  may  avow  generally  th^  he 
took  by  authority  of  the  commissioners  of  sewers  for  an  assessment  by 
such  commission.     Co.  Lit.  283.  a. 

But,  if  the  defendant  waives  the  short  pleading  allowed  by  .the  ^t»> 
tute,  and  shews  the  special  matter,  he  mu^t  plead  all  things  suffici- 
ently,  otherwise  it  will  be  bad.     Sti.  12.     Lut.  1180. 

So,  he  may  avow  by  virtue  of  a  warrant  to  distrain  for  the  poor's 
rate,  pursuant  to  the  st.  43  £1.     Lut  1179. 

Or,  by  authority  of  the  st.  15  Car.  2.  for  regulation  of  the  militia. 
Clift.  636. 

-So,  by  force  of  a  warrant  upon  a  conviction  for  fraud  in  the  excise. 
Lev.  Ent.  152. 

A  warrant  of  distress  granted  by  two  justices  under  stat.  9  Geo.  2.  e.  23. 
which  refers  to  stat.  12  Car.  2.  c.  14.  s.  45.  on  a  conviction  for  selhng  sptii- 
tuous  liquors  without  a  licence,  need  not  be  under  the  seals  of  the  justices; 
it  is  sufficient  if  it  be  under  their  hands.    Willes,  41 1. 

(3K27.)  For 
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(3  K  270  ^^^  ^^  amerciament 

S09  the  defendant  may  make  avbwiy  fer  an  amerciament :  as^  for 
not  ajipearinff  at  aleet.  '  Win.  Ent.  873.  (or  986.  edit;  I168O.)  R. 
S  Leo.  14.     Mo.  89.     Bend.  pi.  227. 

'  For  departing,  when  sworn  upon  the  homage,  before  verdict  given. 
Co.  Ent.  570.  b. 
~  Fpr  reAisiiig  to  be  c^on^table.     Co.  Ent  572.  a.    5  Mod.  124. 

S0|  fbi'  an  amerdtam^' for  stopping  a  way,  or  other  ofienoe  pre- 
sented.   Co.  Ent.  573.  a. 

Or,  for  taking  inmates. 

In  an  avowry  for  an  amerciament  the  defendant  must  shew  the 
leet  or  court,  wl^ere  imposed,  to  be  dul^  held.     R.  Cro.  Eli  245. 

And  before  whom.  '  R.  1  BrowiiL  198.     Semb.  5  Mod.  96. 

And  over  whom  it  hiis  jurisdiction.     R.  Skin.  395. 

That  he  had  special  notice  of  his  election  to  die  office  for  the  re- 
fosal  whereof  it  was  imposed.    R.  5  Mod.  130. 

So,  that  there  was  good  cause  for  the  amerciament:  as,  that  it  was 
for  an  ofience  within  me  leet.     R.  Hob.  129. 

And  in  replevin  it  is  not  sufficioit  to  say  that  he  was  presented  for 
such  an  c^noe,  but  he  must  aver  directly  that  such  ofii^ce  was  com- 
mitted. 1  Sal.  107.  Sho.  61.  R.  Cro.  El.  886, 6.  3  Leo.  8.  R. 
Cartlr.  74.     R.  F.g.  46. 108. 

Otherwise  in  trespass.  R.  1  Sal.  107.  Sho.  61.  Carth.  74. 
Skin.  587. 

And  licet JuU  cuL  is  not  a  sufficient  averment.     F,  g.  109. 

If  defendant  avows  in  replevin ;.  as,  bailiff  for  an  amerciament,  he  must  aver 
that  defendant  was  guilty,  for  here  hfe  is  an  actor ;  though'in  trespass  it  is  not 
necessary,  for  there  the  conviction  justifies  the  officer.    Str.  847. 

liie  amerciament  must  be  by  the  court,  not  by  the  jury,  and  there  nnist  be 
an  a£feerment.    Ibid. 

So,  he  must  shew  an  amerciament  at  a  sum  certain  :  for  without 
that,  an  aflfeerment  is  not  suffident.     R.  Hob.  129. 

So,  he  must  shew  that  the  amerciament  was  afieered  by  affiserors. 
R.  S  Lev.  19.     Adm.  Mo.  89. 

And  he  must  shew  the  names  of  the  afieerors.     R.  Kel.  &6.  a. 

So,  the  names  of  the  suitors  before  whom  presented.     R.  3  Leo.  8. 

Or,  ascertained  by  the  jury.     Semb.  F,  g.  109. 

So,  he  must  shew  the  precept.  I  Sal.  108.  Sho.  62.  3  Mod. 
137.     R.  Mo.  578.  604.     Semb.  cont.  Carth.  74.     Ace.  Skin.  587. 

And  where  made.     R.  1  Brownl.  198. 

But  if  the  amerciament  is  general,  ideo  in  misericordia,  and  after- 
wards tiSeeredi  it  is  sufficient.     R.  1  Sal.  56. 

Or,  if  it  is  assessed  at  a  sUm  certain.     Per  Holt,  Sho.  62. 

(S  K  28.)  For  customs. 

So,  he  .may  make  avowry  for  a  customary  demand:  as,  for  a  fine 
due  by  custom  upon  an  alienation.    2  Vent,  132. 

80,  finr  a  fine  imposed  by  the  lect,  &c.  for  a  contempt. 
-    So,  for  a  toll  due  by  custom. 

LI  2  So, 
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S09  for  a  heriot  doe  by  custom.  Co.  Eot.  6.  15.  a.  Lot.  ISlOi 
Vide  Copyhdd,  (K  23.) 

Or,  for  heriot-servioe.     8  Co.  lOS. 

So^  for  breach  of  a  byeJaw.      Win.  Eot.  900.    (or  1014.  edit 

1680.) 

If  defendant  makes  conusance,  that  he  distrained  for  a  forfeiture  tncnrred 
by  breach  of  abye*law,  he  must  set  forth  the  bye-law.     3  Wils.  155. 

Bat  if  the  avowry  is  for  atbing  due  against  omunon  right,  a  cos- 
torn  most  'be  alleged  to  distrain  for  it.  R.  1  Sal.  175.  Vide  Dis  - 
tress,  (A  1.) 

Yet  where  the  avowry  shews  that  the  duty  is  due,  it  is  sofliciait, 
without  alleging  performance  of  that  which  was  die  considcraiioB 
for  the  duty:  as^  if  it  says  that  a  borough,  in  coiisideralioii  of 
maintaining  the  port,  shaU  have  toll,  Ikc^  it  need  not  allege  that 
the  port  was  in  repair,  for  it  is  sufficient  that  they  are  bomid  to 
repair  it.     R.  1  Sal.  249. 

Ancient  custom  means  immemorial  custom.     Cowp.  1 7. 

In  pleading  a  custom  that  admits  of  exceptions,  the  exceptions  mual  be 
noticed.    Cowp.  62. 

The  modifications  of  a  custom  not  inconsistent  with  the  right  claimed, 
need  not  be  shewn  in  pleading  it.    3  T.  R.  264. 

If  a  customary  right  is  claimed  as  appurtenant  to  an  ancient  messuage,  tbe 
aotiquiUof  the  messuage  is,  as  a  part  of  the  custom,  put  in  issue  by  a  tra- 
verse of  the  custom.    5  T.  R.  2. 

[(8  K  29.  a.)  Demurrer.]  ^ 

A  demarrer  to  a  declaration  in  replevin,  without  adding  a  suggestion  for  a 
return,  is  no  discontinuance.     2  N.  R.  405. 

(3  K  29.  h.)  Judgment  in  replevin. — For  the  plaintiff 

If  there  be  judgment  for  the  plaintiff  for  want  of  a  replicatioo  to  the 
bar  to  the  avowry,  or  upon  a  demurrer,  a  writ  of  inquiry  of  dansages 
shall  be  awarded . 

So,  if  the  defendant,  relictd  verificaiiotie^  cognovit  actionem^  or 
there  is  judgment  against  him  by  nihil  dicit^  &c. 

Or,  at  the  request  of  the  plaintiff,  bv  the  assent  of  the  defendant, 
the  justices  may  assess  the  damages  without  a  writ  of  inquiiy^ 

if  the  judgment  is  upon  a  verdict,  the  jury  usually  assess  the  da- 
mages.    2  Sand.  315. 

Or,  the  jury  after  verdict  jnay  be  dismissed,  and  damages  asaoased 
by  the  justices^  with  the  defendant's  consent. 

So,  if  the  jury  do  not  assess  damages,  the  plaintiff  may  make  a 
suggestion  upon  the  roU  that  the  cattle  are  st;ll  detained,  whereupon 
a  writ  shall  go  to  inquire  of  the  value  of  the  cattle  and  the  damag^es, 
upon  which  the  plaintiff  shall  have  judgment  for  both. 

A  judgment  "  that  the  defendants  have  a  return  of  the  cattle,  and  recover 
their  damages  and  costs  assessed  by  the  jury,"  is  good,  either  as  a  judgment 
at  common  law,  though  the  return  be  not  adjudged  irreplevisable,  or  as  a 
Judgment  under  the  stat.  21  U.  8.  c.  Id.  which  entitles  the.  defendants  10 
damages  and  costs.     4  T.  R.  509. 

13  h 


Pleading  in  replevin.  517 

If  there  is  judgment  for  the  plaintiff  in  replevin  au.  adhuc  detinet 
by  default  after  appearance,  there  shall  be  a  special  writ  of  inquiry 
for  the  value  of  the  cattle,  or  goods,  and  damages.  F.  N.  B,  69.  L. 
Co.  £nt.  611.a. 

But  where  the  taking  was  lawful,  the  damages  shall  be  only  for  the 
detainer :  as,  in  replevm  by  the  lord  for  the  goods  of  his  villains  or 
for  ffoods  taken  damage  feasant,  and  detained  after  amends  tendered. 
F.  N.  B.  69.  F.  G. 

(3  K  30.)  For  the  defendant 

If  there  is  judgment  for  the  defendant  upon  a  demurrer  or  verdict, 
or  the  plaintiff  is  nonsuited,  the'  defendant  shall  have  return  irrcple- 
visaUe.    Vide  post,  (S  K  SI.) 

If  the  plaintiff  is  nonsuited,  when  the  defendant  avows  for  rent, 
the  justices  may  assess  damages  without  a  writ  of  inquiry.  S  Leo. 
213. 

And  by  the  st.  17  Car.  2.  7.  on  distress  for  rent  on  the  lands 
chargeable,  if  the  plaintiff  in  replevin,  by  plaint  or  writ  depending  in 
any  court  at  Westminster,  be  nonsuited  before  issue>  the  defendint 
may  make  suggestion  in  nature  of  an  avowry  or  conusance  to  shew 
cause  of  distress,  and  the  court  shall  award  a  writ  to  inquire,  &c. 
what  arrear,  and  the  value  of  the  distress;  of  the  execution  of 
which  fifteen  days'  notice  shall  be  given  to  the  plaintiff  or  his 
attorney. 

By  the  same  statute,  on  return  of  the  inquisition  the  defendant 
shall  have  judgment  to  recover  the  rent-arrear,  if  the  goods  dis- 
trained amount  to  it ;  otherwise^  to  the  value  of  the  distress,  with 
full  costs,  for  which  ^e  may  have  executicm  by  Jieri  fadasy  eU^itj 
&c.     i  Sand.  195. 

By  the  same  statute^  if  the  plaintiff  be  nonsuited  after  avowry,  or 
conusance,  and  issue  joined,  or  a  verdict  be  for  the  defendant,  the 
jury  who  were  to  try  the  issue  shall  inquire  what  arrear,  and  the 
value  of  the  distress,  and  the  defendant  shall  have  judgment  and 
execution  ut  supra. 

So,  by  the  same  statute,  if  judgment  be  for  the  defendant  upon 
demurrer,  the  court  shall  award  a  writ  to  inquire  the  value  of  the 
distress,  and  on  return  the  defendant  shall  have  judgment  for  tjie 
arrears  mentioned  in  the  avowry  or  conusance,  if  the  distress  amount 
to  that  value,  otherwise  to  the  value  of  the  distress,,  and  his  full  costs 
and  execution  ui  supra. 

If  the  avowry  is  for  rent  charge,  as  well  as  for  rent-service,  the 
jury  shall  inquire  what  rent  was  in  arrear,  and  the  value  of  the  cattle 
distndned.     Adm.  1  Lev.  255. 

So,  if  the  avowry  is  for  the  poor's  rate  or  other  duty,  the.  jury 
shall  inquire  how  much  is  due.     Semb.  5  Mod.  76. 

But  ii  the  jury  omit  inquiring  what  rent  is  in  arrear,  it  cannot  be 
supplied  by  a  writ  of  inquiry ;  for  it  must  be  by  the  same  juiy  who 
try  the  issue.     R.  I  Lev.  255.     1  Sal.  205. 

Yet,  if  the  plaintiff  is  nonsuited,  it  may  be  supplied  by  a  writ  of 
inquiry.     Semb.  5  Mod.  76.     R.  5.  Mod.  77- 

It  may  be  supplied  by  a  writ  of  inquiry,  where  the  avowry  was  for 
the  poor's  rate,  and  the  plaintiff  nonsuited.     Sal.  205. 

L  I  3  .So, 
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Sv,  vbcrc  at  the  iml  the  pirf  owitM 

SOf  if  the  jwj  find  die  Taliae  of  die  dkbcfl^  and 
MneMTf  bjr  which  be  caoooC  here  jodgmenC  i^mxi  die  waAt^  jct  if  be 
thinks  fit  he  shall  have  judgment  at  mmmnn  lav.     R.  Bagr.  JTOl 
1  &d.  3S0. 

1/  die  vuj  find  a  verdict  for  him,  and  dami^ei  to  die  im^wint  of  tW 
chiimed  in  tbe  oognizance,  widioiit  filling  either  the  amovit  of  the  ra 
amar  or  the  value  of  the  eattle  Sttnaaed,  and  judgment  be  entered  far 
damagea  iimewrH,  die  ooort  will  permit  the  defendant  to 
menty  and  to  enter  hia  judgment  pro  retormo  habemda,  after 
broogbt.    3T.R.349. 

If  diejilaindff  ia  nonauited  lor  want  of  plea  in  bar,  the 
the  nietiei  on  the  bond,  and  need  not  eiecute  a  writ  of  imfainr  tar  t^ 
damagea.    2Wila.41. 

If  plaintiff  if  nonMiited  for  want  of  declaration,  and  retortu  knlrmi 
awarded,  and  Uien  plaintiff  sues  out  writ  of  second  deliverance,  jet  afterwaids 
avowant  mar  execute  writ  of  in<|inry  of  damages  ;  for  though  writ  of  secood 
deliveianee  is  superKdeas  to  retorn,  habend,  yet  it  is  not  to  writ  of  inqnirr. 
2WUa.  116. 

If  goods  diatiaioed  are  not  replevied,  but  by  consent  of  attomiea  renmin 
in  <Ustrainer  s  handa,  without  wttt  of  re.  fa.  io.  or  appearance ;  after  vodict 
for  plaintiff  the  court  will  setaaide  allproceedii^.    Baines,  451. 

Acommon  law  judgpnent  in  rtt>levm  de  retomo  hahemdo  after  verdict  need 
^noi  state  that  the  return  is  to  be  irrepleviable.    4  T.  JR«  609. 

Since  a  defendant  in  replevin  (query  if  before  avowry)  is  an  actor  aa  well 
as  the  plaintiff,  be,  like  the  plaintiff  may  take  down  the  record  to  trial 
without  a  proviso ;  the  plaintin,  therefore,  can  never  be  grnlty  of  lacfaea  in 
not  going  to  trial,  so  that  there  can  be  no  judgment  as  in  case  of  a  nonsuit. 
lBtk.375.    3T.  R.  661.    5T.fL400. 

If  there  be  judgment  in  replevin  as  weft  dfi  reiumo  habettdo,  aa  that  the 
avowant  recover  bis  arrears,  &c.,  though  the  latter  branch  be  vdd,  from  the 
jury  not  having  pursued  the  directions  of  the  st.  1 7  Car.  2.  c.  7.  yet  it  remains 
good,  as  to  the  former,  that  being  a  complete  judgment  at  common  law. 
4  T.  R.  509. 

An  avowant  shall  pay  costs  on  the  special  avowries  found  against  him. 
Dougl.  709. 

Semble,  that  if  a  plaintiff  e*  gr.  in  replerin  succeeds  upon  any  one  iasue, 
be  is  entitled  to  the  costs  of  the  verdict.    2  T.  R,  325. 

Where  in  replevin  some  issues  are  found  for  the  plaintiff  some  for  the  de- 
fendant, and  the  pkhitiff  b  entitled  to  judgment,  he  is  entited  to  the  costs  of 
the  trial,  deducting  the  coats  of  the  issues  found  for  the  defendant,  uniesa  die 
judge  certifies  under  4  Ann.  e.  16«  s'.  4.  that  the  plaintiff  had  probable  cauae 
for  pleading  the  matters  on  which  those  issues  were  joined.    2  T.  R.  235. 

The  defendant,  in  replevin,  ayows  for.  rent  in  arrear,  and  that  the  goods 
had  been  clandestinely  removed.  The  plaintiff  pleads,  1.  Non-tenure :  2.  No 
rent  in  arrere  :  3.  That  the  goods  were  not  clandestinely  removed.  The  last 
issue  only  was  found,  for  the  plaintiff.  Held,  that  the  defendant  \^  enuded 
to  deduct  from  the  plaintiffs  cost^,  the  costs  of  the  two  iirst  issoea  vrhkh 
were  found  for  the  defendant.     1  Mar^'.  234.    5  Taunt.  594. 

As  well  against  a  third  person,  the  owner  of  goods  detrained,  as  the  lessee 
himself,  the  lessor  is  entitled  to  double  costs,  under  stat.  11  Geo.  2*  c  19. 
Jl  Taunt.  210. 

To  entide  the  defendant  to  double  costs,  under  st.  1  i  Geo.  2.  c.  1 9.  it  is 
not  necessary  that  the  judge  should  certify,  nor  that  a  suggesscion  should  be 
entered,  even  where  general  issue  only  is  pleaded.     I  Taunt.  210. 
It  seems  that  the  provbion  in  st  11  Greo.  2.  c.  19.  giving  double  costs  to 
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an  avowant  In  replevin,  only  extends  to, avowries  under  a  tenure ;  at  least  it 
does  not  extend  to  an  avowry  for  rent  decreed  to  be  paid  by  commissioners 
under  a  canal  act,  to  the  owner  of  land  taken  for  the  purposes  of  the  act. 
7  T.  R.  500. 

The  Stat.  1 1  Geo.  2.  c.  1 9.  does  not  extend  to  an  avowry  for  a  rent  charge. 
1  N.  R.  56. 

Where,  by  a  canal  act,  the  company  were  authorised  to  take  certain  lands 
for  the  purposes  of  the  act,  on  making  certain  payments,  either  by  annual 
rents  or  sums  in  gross ;  and  the  persons  from  whom  the  land  was  to  be 
taken  were  empowered  to  distrain  the  goods  of  the  company,  even  off  the 
premises,  in  case  of  non-payment  of  such  sums  ;  an  avowant  stating  a  distress 
under  this  act  of  parliament,  was  holden  not  to  be  entitled  on  obtaining 
a  verdict  to  double  costs,  under  the  stat.  11  Geo.  2.  c.  19.  1  B.  &  P. 
213. 

One  of  two  defendants  in  replevin  cannot  have  his  costs  upon  acquittal. 
3  Burr.  1284.    lBlk.355. 

Where  Judgment  is  given. on  demurrer  for  the  avowant  in  replevin,  fifteen 
da^s  notice  of  executing  the  writ  of  inquiry  should  be  given  to  the  {^ntiff, 
as  m  case  of  nonsuit,  on  1 7  Car.  2.  c.  7.     1  Mars.  444.     6  Taunt.  6/ . 

In  replevin,  if  the  jury  at  the  trial  omit  to  assess  the  defendant  his  danu^jies 
under  avowry  for  a  poor  s  rate,  a  writ  of  inquiry  shall  issue.  3  Wila.  442. 
2Blk.  921. 

If  the  jury  find  for  the  avowant  on  issue  taken  to  an  avowry  for  rent,  they 
may  awutl  him  damages  under  21  Hen.  8.  c.  19.  s.  3.,  to  which  he  will  be 
entitled,  unless  he  takes  judgment  under  the  St.  1 7  Car.  2.  c.  7«    4  T.  R.509. 

(3  K  31.)  Execution. 

After  judgment  for  the  defendant,  by  the  common  law,  a  writ  de 
retomo  habendo    was    awarded,    which    was    irreplevisable. 

Where  the  judgment  was  upon  ft  demurrer,  or  after  verdict  \4e  H. 
7.  6.  b. 

But  if  the  judgment  was  upon  a  nonsuit  before  Terdiet,  he  «haU 
have  return,  but  not  irreplevisable.     Ibid.    34  H.  6.  5.  a. 

If  upon  a  writ  pro  retomo  habendo  the  sheriff  cannot  find  the  cattle, 
there  shall  be  a  capias  in  mthemam  upon  the  return  of  elongqtd. 
2  Leo.  174. 

•  So^'  if  afker  mikemam  in  process  the  defendant  in  Aomine  replegi^ 
ando  found  bail  and  pleaded,  and  there  is  judgment  against  Mim  and 
he  is  surrendered,  he  shall  be  detained  upon  the  first  capiat  in 
taiihemam.     R.  Sal.  582. 

Or,  if  he  does  not  surrender  himself,  another  capias  in  withernam 
shall  issue  against  him.     R.  Sal.  582. 

But,  afler  xoitheniam  upon  a  retomo  habendo^  if  the  defendant  ten- 
ders in  court  the  damages  assessed  by  the  jury»  and  also  a  fine  for  his 
contempt,  the  proceedings  upon  the  withernam  shall  be  stayed.  R. 
2  Leo.  174. 

Proceedings  in  replevin  will  only  be  stayed  on  payment  of  costs  up  to  the 
time  of  application,  though  after  the  distress  and  before  replevin  the  arrears 
and  costs  then  incurred  were  tende^d.     1  B.  &  P.  382. 

Sipce  the  avowant  in  replevin  is  an  actor,  he  cannot  apply  to  stay  proceed- 
ings.    3B. /kP*6a3. 

So,  after  judgment  for  return  irreplevisable,  if  the  owner  of  the 
cattle  (or  goods  tenders  all  that  is  due  upon  the  judgment,  and  it  is  ac- 
cepted, there  shall  be  a  writ  of  delivery  for  the  goods.     2  Inst.  107- ' 
'^  LI  4  «o, 


^-Sm^i^  hcsftcftdflKH'the  mkdgr upon  tibe  jwAmmU  iHUflh^is 
uined  bv  the  avowry,  and  is  refbsedt  be  AiJl'feryerfafwPWi^'  -Ibid.' 

Ufiiphrai  mo(Hin|]HfOHtt«  r^Mived  by  rtcordany  and  vndkl^lot  anvfrpnt, 
and  Mf^^VY  aa  ^K  tbe  valve,  pmauant  to  sUj  17  C  2.  c  7-  tbe  arowaot  ab«fl 
not  have  the  replevin  bond  delivered  to  him  to  sue  ihe  parties ;  but  mwt 
either  have  judgnaent  and  execution  for  the  sum  settled  by  the  jury  puravaiic 
to  tha(  stattftfiv  or  he  must  take  the  ancient  remedy,  wbidi  is,  to  have  writ  to 
de  retarno  Aabendo  :  and  if  sherifiTretums  arena  eUmgata^  Aen  a  writ  to  bare 
Tttom  of  the  beasts  of  the  pledge ;  and  if  that  reUnrped  mhil^  then  je./f. 
against  the  sheriff  ^uod  redc2at  «i  ioU  avtria,  -  B.  R.  fi.  352. 

.    f3K  32.)  Recaption. 

So,  if  pending  replevin  for  a  former  distress  the  lord  distMinsUi 
teOaAf^a^iifaEi  for  ifae  sttoie  causey  he  shall  Imve  a  iani|itMH  iR;l)b  B. 
71. E. 

To/iicmbtt  the  defbndant  does  not  avow  as  in  jpeplciriiiy  4aifr|Qs- 
tifies;  for  ibb  plaintiff  shall  not  iBOover  damagea  for  dbr  tafciBg^ or 
iliiiiiiiilag  I  if  bill  unliL  boc  only  dflBoagea  for  the  defeodant^a  oootnipt 
agtiiflsttev.    lRok9M.l;10. 

(3  L)  jprtaUinjr  in  «tte  ftitiw. 

;     (a  L'l.)  When  it  lies.— By  the  comiuon  law. 

6y  the  eommon  law  a  scire  facias  lies  after  a  year  and  a  day  after 
judgi;ieat  given  in  a  real  action,  to  execute  such  judgment.     2  Inst. 
^9.     Adi9*  1  Sal.  2£8.     Vide  Execution,  (1 4.) 
c '  S^i.to  execute  a  fine.     2  InsL  470.     Vide  Execution^  (A  6.) — Fine, 
(El5.) 
> , .  J^xid^vposx  a  judginent  in  ejectment.    R.  Sal.  S58. 600.    Ld.  R.  .806. 

C)i\.aju(lguieat  against  the  casual  ejector,  a  scL/a,  lies  against  anv  pensoa 
who  may  get  into  possession  of  the  land  after  the  Judgmenty  and  pefooe 
^ecution.     Ld.  R.  669.  v 

'  Stich  icufa,  may  either  suggest  the  name  of  such  person.    D.  lid.  R.hS70. 
'   Or  be  generally  against  the  terretenant.     Ibid.  '^'*  '- 

But  where  the  ejectment  is  defended,  the  sci.fa.  ought  to-bff  a|pm#  ibe 
dafendanaand  torreCBaants  also.    Semb.  Ld.  R.  808*  :  j «  •  •    ;i 

So^ in  annusty.     1  Sal.  2&ft.  600.    Vide  Ld.R.  909...    :e  .. 

JSo^  in  personal  aetioDs,  if  the  plaiiuiff  or  defendant  di^  -within  a 
yatr  Md  a  day,  tbece'  cannot  be  an  execatioa  before  fr  wtirfjiieias  b; 
or  against  the  executor  or  administrator.     1  Rol.  900.  LIS.  9Q^,^    •  * 
"  '  Soi  if  one  pluatiff  die»  the  snrrivor  shall  not  have  exeQutifm  l|efore 
SL  scire  facias^    Mo».S67*     R..cont.-N(9^  150.*  -  » 

The  survivor  shall  not  have  an  execution  by  elegit^  for  the  h&r  shall 
!b^i:oi|tribMtor7*    P0«  Holt,  1 5al.  320.  •      .       i  i     I  - 

So,  if  a  recognizance  is  given  for  good  behaviour,  he  cannot  be 
"  indicted  for  a  breadi  of  ^e  recognizance  before  a  scire JatiMs  xepimk  it ; 
ftA-  he  roayiiave  a  plea  for  his  excuse.     I  Rol.SOO.  5.     <'  '»'^  -  -   *• 

So,  a  sci^efacias'  lies  npon  a  judgment  in  annuity.  Per  Hcdt^  Sil. 
600.  •• 

So,  if  a  conusee  dies,  his  executor  cannot  sue  upon  theiiecdgni- 
^  Z^nce^  to  have  an  elegit,  mthont  &  scire /acias  against  the  coniisor, 
.^ugh  it  is  within  the  year.     F.  N,  B.  267.  D. 

Nor, 
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Nor^  if  tbe  ooimtot:  dies  withiii  the  'year,  a§HiMt  hm  mmtttat^ 
heir;  or  terretenant.     Ibid. 

'  Bat  by  the  common  hiw  a  scire  Jaeias  does  not  lie  in  penamtkc" 
tSons  after  a  year  and  a  day  after  judgment*  2  Inst.  469.  Dub.  toer 
Holt,  Sal.  600-  ! 

Nor,  upon  a  recognizance  acknowledged.    2  Inst  469. 

So^  it  is  pot  necessaiy  where  the  king  was  plaintiff!     Sal*  603, 

'  (3  L  2.)  By  the  si.  VI.  2.  45. 

Yet,  by  the  st  W.  2.  45.  a  scire  Jaeias  was  ^ven  to  have  execu-» 
tion  upon  a  judgment  in  personal  acdons  after  a  year  and  day.  Co. 
lit  290.  b. 

And  by  the  same  statute  a  scire  Judas  lies  after  the  year  and  day 
upon  a  recognizance.     2  Inst  470. 

But  a  sdrejlaeias  is  necessary  where  die  judji^ent  Jasfgrsedtd  by 
error,  tfaDOf^  the  year  and  day  pass.    Videpost,  (3  L  4.) 

So^  it  is  net  necessary  where  no  alterationi  of  pastier  is  ni«dai*aS| 
if  one  [daintiff^  dies  after  judgment,  executaan  may  be  sued  in  the 
name  of  both  without  a  scire  Jaeias.    Noy,  150. 

So,  if  error  is  sued  and  jndgmeiii  affinaec^  8n<|  afterwards  one  of 
the  plaintiffs  dies.     R.  Mo.  867.     Adm.  5  Mod.  SS9. 

So,  if  one  plaintiff^  dies,  the  surviYor  alone  ma^  sue  out  ezecutbn, 
without  a  scire  Jaeias;  for  he  is  par^  to  the  juc^ent.  Cont.  Mo.- 
367.     R.  ace.  Nov,  151.     Adm.  Sho.  404.    Adm.  Cart.  194.      ^ 

So^  if  error  is  brought  by  several  defendants,  and  afterward  ode 
dies,  whereby  the  error  is  abated,  execution  may  be' sued  against  the 
others,  without  a  scire  Jaeias.    Dub.  Sho.  404.     Semb.  5  Mod.  339. 

1  Sal.  319. 

So,  if  two  sue  execution  by  scire  Jaeias  j  and  one  dies  after  an  degU 
awarded,  the  survivor  shall  have  an  alias  elegit  without  a  scire  facias. 
R.  Cart.  113. 123. 180.  194. 

Yet  where  judgment  is  ffiven  and  execution  delayed  beyond  the 
year  and  day  by  injuncti<m  m  Chancery,  there  must  be  a  sdrejadas. 
R.  1  Sal.  322. 

If  execution  is  sued  after  die  year  and  day  wiilbaat  b.  scire  Jaeias, 
the  execution  shall  be  superseded  upon  motion.     Mod*  Ca.  288. 

But  if  exe<Mion  is  sued  after  a  year  and  day  without  a  scire  facias. 
it  is  not  void  but  voidable  by  errcMr.  R.  3  hiv.  404.  1  Sal.  261. 
R.  coUt.  4  Leo.  197. 

A  scire  Jaeias  lies  of  course  within  10  years  after  jndgm^tf  but 
after  ten  years  it  must  be  upon  motion.     Pr.  Reg*  209. 

(3  L  3.)  Scire  facias  upon  judgment. — How  it  shall  be  sued. 

A  seirefaeias^  though  it  is  but  a  judicial  writ,  is  in  die  nature  of 
an  action,  and  a  release  of  actions  or  of  executions  dischaiges  it.-  Co. 
Lit.  290.  b.    [2  T.  R.  46.]     Vide  Bail,  (R  1»  &c.) 

It  is  a  personal  actioOy  and  therefore  requires  bail  on  a  writ  of  error. 

2  Bl.  1227.    2  Ld.  Raym.  1048.  1253. 

A  scire  facias  to  revive  a  Judgment  entered  on  a  bond  for  securing  an  an- 
nuity granted  before  the  1  /  G.  3.  a  26.  s.  2.,  commanding  that  no  action 

^  ^  shall 
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sImU  be  Imught  on  any  }iidgm«nt  attarMi,  (unleM  Otttain  raquutea 
complied  with  J  is  an  action  within  that  clause.     1  T.  R.  267-. 

And  a  plea  to  a  $cirejd€iat  must  cooclude*'  if  the  plaintiff  ought  to  hapeor 
msontain  his  action.**    Ibid.     2  Wils.  25 1 . 

And  a  sore  facias  to  revive  a  former  judgment  is  so  far  a  continuation  of 
the  same  action,  that  if  the  plaintiff's  testator  had  agreed  not  to  bring  a  wri: 
of  error  in  that  former  action,  such  agreement  shall  bind  his  executors  on  the 
sci.  fa.  being  brought  against  diem.     1  T.  R.  388. 

If  it  is  to  have  execution  of  a  judgment,  the  judgm^tt  must  be 
entered  upon  record  before  the  scire  facias  sued ;  and  it  is  not  suffi- 
cient that  it  is  signed  by  the  officer.     Per  Oliqn,  Pr.  Rc^gf.  49f , 

If  judgment  was  given  ten  years  before,  it  shall  not  be  awarded 
without  motion  in  court.     Pr.  Reg.  495.     Sai.  598. 

And  the  record  of  the  judgment  must  be  in  court ;  for  it  is  tbe 
foundation  and  warrant  for  the  scire  facias.     Pr.  Reg.  495. 

If  it  was  seven  years  before,  there  must  be  a  motion  at  the  side 
bar.     Sal.  598. 

If  after  judgmeot  revived  by  scire  fadasy  the  defendant  dies  he- 
fore  execution^  there  shall  be  another  scire  facias  m!iSa^Q/at  mgtioo. 
Ibid. 

A  scire  facias  against  a  d^mdant  says  fii  hoc  parte.    Sal.  599. 

Against  the  bail  it  aaya  in  ed  parte.    Ibid. 

Tne  scire  facias  must  be  sued  in  the  same  court  where  judgment 
was  given,  if  tbe  record  remains  there.    Vide  Ilxecution,  (I  1.) 

And  to  the  sheriff  of  the  «ame  county  where  tbe  original  actioa  was. 
Pr.  Reg.  495.     R.  Hob.  4.    Yel.  218. 

And  upon  return  of  nulla  bona  in  the  same  county,  there  may  be 
a  testatum  scire  facias  to  tbe  sheriff  of  another  county.     2  Leo.  S7. 

But  if  a  debt,  after  recovery  in  B.  is  assigned  to  the  kipg,  a  ^re 
facias  may  issue  out  of  the  Exchequer.    Ibid. 

A  xire  facias  ought  to  be  as  short  as  possible.    Pr.  R^.  49t>. 

And  therefore  it  is  sufficient,  though  it  be  as  general  as  the  reccetd 
upon  which  it  is  founded.     Mod.  Ca.  296. 

And  an  immaterial  variance  from  the  record  doe^  no$ 
as,  an  omission  in  the  style  of  the  king.     R.  3  Mod.  227- 

JBo,  scire  fadas  executor,  of  such  an  one  id  sufficient,  vritboutaaming 
him.     1  L^.  17* 

But  it  must  recite  the  judgment  that  was  given.     Cro.  £1. 81?. 

And  before  what  judge.     Pr.  Reg.  497.     R.  Sal.  51 7. 

If  the  record  is  special,  it  is  sate  to  recite  it  as  it  was  pleaded. 
Dy.  34.  b. 

It  must  be  against  all  the  defendants  together.     R.  Sal.  598. 

A  scL  fa.  against  two,  '*  that  tbey  severally  be  and  appear  to  sfaiew  cause,'* 
&c.  on  a  bond  to  the  crown  executed  by  three>  is  bad.    3  Anst.  81 1 . 

Scire  fadas  against  two  on  a  joint  and  several  reco^irance  of  four  to  the 
crown,  without  avtirring  the  others  to  be  d$ad.  This  may  be  objected  to 
without  a  plea  in  abatement.    2  Anst.  443. 

A  scire  facias  pro  valore  et  dampnis  upon  a  judgment  in  dower  most 
mention  the  recovery  of  seisin.     Off.  Br.  303. 305. 

By  the  st.  Mert.  1.  she  may  recover  the  value  and  damages,  us^ut 
diem  quo  seisinam  recUperavit.    S  Inst.  60. 

If  a  recognizance  was  taken  before  a  judge,  and  not  entered  in 

coorty 
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court,  and  the  (daintiff  declares  upon  a  recognizance  in  eouri^  it  k 
variance.     R.  Sal.  564. 659. 

And  such  variance  cannot  be  amended.     R.  Sal.  52. 

IF  the  scire  facias  be  upon  a  judgment  in  ejectment  fi>r  two  mes^ 
su  ages  where  the  judgment  was  of  one  messuage.    Ibid. 

Soy  it  ought  to  conclude,  quare  executiojieri  non  debet;  and  there- 
fore if  non  debet  is  omitted,  it  is  bad.     Lut.  1282. 

If  the  judgment  be  against  two  and  one  dies,  it  shall  be  against  the 
survivor,  quare  execution  against  his  goods,  and  a  moie^  of  bjs 
lands,  and  against  the  heir  and  terretenants  of  the  deceased,  quare 
execiinoir  against  theOi  for  a  moiety  of  his  lands  habere  non  debet. 

R.Carth.  107. 

If  defendant  dies  after  writ  of  inqiriry  executed,  and  before  the  return, 
and  the  sci.  fa,  is  to  shew  cause  why  new  writ  of  inquiry  should  not  be 
awarded,  it  shall  be  quashed  ;  for  it'  should  be  to  shew  cause  why  the 
damages  asseissed  should  not  be  recovered.  R.  on  demurrer,  C.  B.  B.  R.  H. 
i  W&  S43. 

If  it  be  by  an  escecotor,  it  must  mtike  ti  profirt  of  the  letters  testa- 
mentary in  the  middle  or  at  the  end.     R.  Garths  69. 

But  a  sciri  fatiAS  against  terretenants  need  not  shew  by  what  title 
they  entered.     R.  1  I^eV.  312. 

It  need  not  recite  all  the  proceedings  upon  whichr  the  judgment 
was  ffiven,  but  the  judgment  only.    R.  Garth.  149. 

The  term  of  the  recovery  need  not  be  inserted.     Barnes,  431. 

The  scire  facias  must  not  be  tested  on  a  Sunday ;  for  it  is  not  dies 
juridicus.    Dy.  168.  a. 

Thei^  ought  to  be  seven  days  between  the  teste  and  return  of  every 
scire- Jkcias ;  and  therefore  fourteen  days  between  the  teste  of  the  first 
and  return  of  the  second  scire  facias.  R.  2  Jon.  228.  R.  9  W.  9. 
B.R.     (Gom.)5S.)     Sal.  599.     Skin.  683. 

So^  k  scire  facias  must  be  delivered  to  the  sheriff  four  days  at  least 
before  the  return.     2  Jon.  228.    [4  T.  R.  583.] 

A  convenient  time.     Sal.  599. 

If  it  h^s  lain  four  days  in  the  office,  summons  upon  it  may  be  made  any 
time  before  the  court  la  up,  on  the  return-day.    Str.  644. 

The  sheriff's  return  of  mre/ecidoes  not  estop  the  bdl  from  shewing  that 
they  were  summoned*  so  late  on  the  return-day  that  they  could  not  bnng  in 
their  principal  before  the  rising  of  Che  court.    2  T.  R.  737, 738.  n* 
•  By  rule  in  B.  R.  the  second  scire  faeias  ought  not  to  be  sued  out 
till  the  first  is  returned.     Sal.  599.     Gont.  Skin.  633. 

Dedaration  may  beentided  of  the  term  generally,  though- the  m.  fa.  is. 
returnable  the  last  return.    3  Wils.  154.     2  Blk.  735. 

It  may  be  quashed  on  plaintiff's  motion^  after  appearance^  without 
costs.     Barnes,  431. 

No  execution  can  be  sued  out  on  a  sci.  fa.  to  revive  an  old  Judgment,  till  a 
scire  feci  is  returned,  or  An  affidavit  of  personal  notice  to  the  defendant  be 
produced.     2  Blk.  11 4Q. 

But  one  may  agree  ppl  tp  ipsist  upon  a  set. /a.  to  revive  a  judgment  against 
him  after  the  year  has  elapsed  ;  and  execution  sued  out  without  a  scLfa,  will 
then  be  good.     2  Smith,  66. 

Judgment  was  entered  on  a  warrant  of  attorney  given  with  a  bond  to  se- 
cure an  annuity  payable  quarterly,  and  the  arrears  levied.  On  a  second  quarter 
becoming  due,  a  second  scLfa.  vna  issued,  without  reviving  the  Judgment ; 
and  helcf  regular.     1  H.  B.  297. 

(3  L  4.)  Upon 
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»  *  • 

(3  L  4.)  Upon  what  judgment 

^^,hf scire jQtia$  lies  quare  executionem  non  upon  every jodgmi 
upon  wlucn  execution  is  not  sued  witbin  a  year  and  a  <Jay,  if  the 
judgment  was  not  given  with  a  cesset  executio  to  such  a  time,  for  then 
thi^year  shall  be  computed  front  that  time.     Mod.  Ca.  288. 
I  ^Though  execution  be  sued  in  part.     Lut  1264. 

So^  though  execution  is  sued,  but  not  continued  for  a  year  and  a 
d^     2  Lw.  77,  78.     Carth.  2. 

..  It  lies  upon  a  judgment  in  a  real  action.     Vide  Execution,  (A  4.} — 
(14.) 

Upon  a  judom^t  in  ^edmwt,  where  a  stranger  entecs  afier 
judgment.     R.  Lut  126B.    S  Lev.  100.    Qifi  676}  7. 

8o,  it  lies  upon  a  judgment  quodcanqndei.    -l  Vent  i 

SkS  V  error  is  brought  of  tiie  judgment  after  the  y«ar,  'udiicb  is 
onashe^  and  void,  there  ought  not  to  be  execution,  wkbotit  a  sem 
jacias  :'{oT  the  writ  of  error  being  void,  does  not  revive  the  judg- 
ment. .   R.  I  RoL  8&9.  ].  40. 

So,  if  there  IB  an  injunction  out  of  Oiancery,  wherebv  execntioD 
is  stayed  for  a  year,  there  shall  not  be  execution  aflerwaros  without  a 
scirefadas.     R.  Mod.  Ca.  288. 

If  on  judgment  of  Michaelmas  term,  execution  is  stopt  by  injunction,  aod 
afterwards  taken  out  tested  the  last  day  of  the  subsequent  Imchaelnms  term ; 
Hllsirr^lar,  without  «ct. /a.  A  writ  of  ent>r  is  matter  of  leeord,  n^iick  the 
eotirt  taaa  lake  notice  of,  but  an  injunction  is  not.  Str.  301. . 
'  Tbef^fsfe  it  id  not  necesaaiy,  where  the  iudgmem  waaaofpepded 
hf  4at0r^  thoiwfa  a  year  and  a  aay  are  passed  bwre  judgment  afficna* 
ed.  R.  Cro.  £1.  416.  706.  R.  1  Rol.  899. 1.  20.  R.  1  Sal.  261 .  R. 
Lane^  iO.    R.  Oodb.  372. 

Nor,  where  the  judgment  is  affirmed  within  the  year>  though  the 
exeeiitioa  is  sued  out  of  the  court  where  the  judgment  is  affirnied. 
R.  5  Co.  88.  a.     Cont.  Pr.  Reg.  208. 

Norv^  where  the  judgment  is  affirmed^  or  the  [daiatiff,is  non- 
iMiiied,  or  diaoontinues  in  error,  though  the  year  was,  exfwiifd  be- 
for^am>r  brought.  R.  1  Rol.  899. 1.  25.  S6.  R.  2  ChqnMK  J.anc^ 
20.  «  , 

if  a'delav  of  eieoutioii  for  a  year  has  arisen  from  the  def^^iu^jf  \»f  bills 
Urn  injuaclUNM,  and  by  obtaiiunjr  time  for  payment,  executioi^  jxiMr^^e  sued 
out  without  a  idre  facias  j  and  if  a  rule  to  shew  cause  why  it  should  not  be 
set  aside  is  obtained,  the  court  will  discharge  it  with  costs.     2  B.  M.  660. 

(3  L  5.)  By  whom. 

,  After  the  year  and  day  a  seire  facias  lies  between  the  same  parties 
as  were  parties  to  the  judgment.     Tbes.  Br.  224. ' 

If  the  plaintiff  dies,  scire  facias  Kes  by  his  eaeeUfDr  or  aAmi* 
nistrktor  within  a  year.  2  Inst.  9!^.  11i%  Br.  OVk  i^ide  Ssftcu- 
tioi^,  f  E). 

^f  the  judgment  is  by  an  executor  or  admtAi&trator  dun^tMe  mmori 
''iptate,  the  executor  at  bis  full  age  may  have  scire  facias ;  fox"  he  is  priTy 
to  thQ  judgment.     R.  1  RoL  889.  ].  2. 

Or, 
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Or,  by  an  executor^  upon  condition  that  upoix  s^ich  an  act  B.  shall 
be  executor.    Dub.lRbl;  889. 1.  5. 

fk)  now,  by  the  st.  17  Car.  2.  8.  if  an  executor  or  administi^tor 
obtains  judgment,  and  dies  before  execution,  and  administfatot  de  bo- 
nis nan,  &c.  shall  have  a  scire  facias  upon,  such  judgn^nt  V  i^e]!^- 
ministration,  ( G) .  ,    1 , "  ,^ '  'J . 

So^  if  he  dies  after  the  money  levied  by  the  execution,  antf  ^^J^' 
mains  in  the  sheriff's  hands,  he  m^y  perfect  the  execution.  R.  i  Sal. 
S2S,  ;      '  . 

If  an  executor  bring  a  scire  facias  on  a  jud^ent  or  recoflniizance;  and  ob- 
tain Judgment  quod  haheat  executioncnit  and  die  intestate,  Vxt  adhtinistruUn- 
de  ^oms  non  must  bring  a  scire  facias  on  the  original  judgment,  and  eatinbt 
prbeeed  updn  the  judgment  on  the  sdrefaoifs. ,  6eiitb.lidl  Ibym.  IMfU 

If  the  plaintiff  in  an  action,  after  judgment  and  a  vms  dt  errOn^Usfj^M, 
become  bankrupt,  his  assignees  cannot  su^  oat  a  scu  fa^  im  their  cNf^  names 
to  compel  an  assignment  cf  errors^  till  soma  judnnei^  be  fftrfki-^cak  (jbon  it 
must  be  done  immediately  aft^r  «ucb  judgment ;  but  thsy  should|zo^mWh  tbe 
writ  of  error  iu  the  bankrupt's  name  till  judgment,  I T.  fi.  463.  vVide  3  T. 
R.437.  ^-^  .•         '     '^^     yy 

The  husband  caonot  have  execution  for  the  costs  on  a  ptesl  ^  covertiite 
found  for  the  defendant,  without  a  scire  facias,     Doug.  637.  (9t4f.)  *'  *  ' 


(3  L  6.)  Against  whotp. 


I'     f 


So,  if  defiendant  dies  after  judgmenty  a  scire  facias  Uea  witbii^  %yfar 
against  his  executor  or  administrator.    Lut.  1278^4.  Hu  Brey.  241. 

8o»  in  decttnem  it  lies  ttnunst  an  exaoBtor.  and  a  slcal^^  iirho 
entered  aner  judgment.  K.  Lut.  1268.  3  Lev.  100.  .  Vid«*anlfl^ 
(SL4.)  ..;      \,. 

Or,  against  terretenants  generally,  or  by  q)ednl  name.  8aL  600. 
Ld.  Rd.  670. 

'  If  it  be  against  A.  tenen.  pramissqrumj  it  shall  be  intended  tenant  at 
the  time  of  the  liberate.     R.  Jon.  90. 

'So,  if  judgment  is  recovered  against  an  executor  or  admiiuaMator 
who  dies»  a  scire  facias  lies  upon  it  against  the  admittistnitor  de  tMis 
nan,  tic.  being  also  administrator  of  the  executor.  R.  per  thie^iJ* 
Jon.  214.     R.  1  Rol.  890. 1.  35.^  Cro.  Car.  167. 

So,  against  the  executor  of  an  adrainistnuor  aga^dst  wboiii  the 
judgment  was  given,  if  he  has  wasted  the  goods  of  his  intSBtotcu  Clift. 
679.     , 

(S  L  7.)  When  it  does  not  lie. 

• 

Bat  a  scire  facias  does  not  lie,  where  there  wants  privi^;  as,  by 
anr  administratov  de  bonis  nan^  &c.  and  upon  ajudgment  by  ap  execu- 
tor or  administrator  till  the  st  17  Car.  2.  8.  Jon.  248.  yi^e^te, 
(3.  L  6.)^ Administration,  (G). 

Nor,  by  the  heir,  where  his  ancestor  had  sued  an  elegii.    R.  £me, 

Nor,  by  the  administrator  of  an  admiiustrator  upon  a  judgnieDf  by 
bis  intestate,  for  a  debt  due  to  the  first  intestate ;  though  the  debt  is 

bn^iijjit 
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bnm^t  into  ooui^t  he  eaotiot  lake  it ;  thoiigb  he  ako  obtaiiied  Jiiiig- 
ment  by  mistake^  for  it  is  erroneoiia.     Latu^  140. 

So  it  does  not'lie,  thowh  tliefe  it  privitgr  bjr  hfaniAa  liaa.  ao  inte- 
rest in  the  thioff  reeovered :  ai>»  if  hasbaBd  and  wife  xeoQver  latad  in 
right  of  the  wife,  and  the  wife  dies,  the  hosband-  Bhallnat  hofe  m  §eirt 
facias  upon  the  judgment.    Jon.  24*8. 

So>  if  husband  and  wife  as  execotrix  or  adaiinirtratrix  xeoovier*  R. 
Jon.  248.     1  Rol.  899. 1.  10.    Vide  Baron  and  Feme^  (Z). 

Yet,  where  husband  and  wife  have  a  judgment  for  a  debt  to-lhe 
wife,  the  husband  alone  shall  sne  execution  withont  a  scire Jmeias*  B. 
Mod.  179.    Vide  Baron'and  Feme,  (E  S.-^Z.) 

So,  it  does  not'  lie  against  the  heir  and  terretenants  of  tfie  temot  ia 
dower,  after  judgment  agauist  him  and  seisin  awarded,  if  he  dies  be- 
fore inquiiy  of  images.     R.  3  Lev.  27£. 

Nor,  by  the  administrator  of  the  demandant  in  dower,  if  she  dies 
before damageaand costs  assessed.    Dub.  Ibid. 

(3  L  8,)  Judgment  in  scire  Jacias  upon  default. — When 

without  two  scire  Jadases. 

If  upon  a  scire  facias  the  sheriff  returns  scire  feciy  and  the  defen- 
dant makes  default,  there  shall  be  judgment  against  him. 

But  execution  will  not  be  permitted  to  issue  on  a  scLfa.  to  revive  an  old 
juii^menC,  till  a  scire  feci  returned  or  an  affidavit  of  notice.     2  BL  1 140. 

§0|  in  C.  B.  if  a  scire  facias  goes  upon  a  judgment  for  debt  and 
damages  against  the  defendant  himself^  who  was  party  and  psrivy  to 
the  judgment,  and  the  sheriff  returns  nichilf  and  the  defisn^nt  nui^es 
default,  there  shall  be  judgment  against  him  without  awarding  a  second 
scire  facias.     Dy.  168.  a.     2  Inst.  472.     Sal.  599. 

(3  L  9.)  When  not 

But  in  all  cases  where  the  sheriff  returns  nichU  upon  a  scire  Jacias 
in  B.  R.  another  scire  facias  shall  be  awarded.  2  Inst.  472.  2  Mod. 
Cai  OT7. 

And  if  upon  the  second  scir^  facias  the  sheriff  returns  nieUl,  and 
die  defendant  does  not  af^ar^  there  shall  be  judgment  against  htm. 
Dy.  168.  a.  198.  a.  172.  a.  20Ua, 

So,  in  d^uire  facias  upon  a  recognizance  in  C.  B.,  there  shall  not  be 
judgment  against  the  defendant  upon  his  default  till  two  nickils  arc 
returned.     Dy.  168.  a. 

Nor,  in  a  scire  facias  upon  a  judgment  in  C.  B.  where  the  defendant 
was  not  party  to  the  record ;  as,  if  it  be  against  an  executor  or 
nistrator,  &c.     Ibid. 

So,  if  the  defendant  after  judgment  takes  husband,  and  the 
facias  is  against  her  husband  and  her.    Per  C.  B.  P.  9  An. 

Nor,  in  a  scire  facias  in  C.  B.  for  any  cause,  except  upon  a 
very  for  debt  and  damages  against  a  party  to  the  re<k>1^.    Dy.  1G6*  a. 

As,  Mnichil  is  return^  upon  a  scire  facias  against  aconusee  i^er 
judgment  in  audita  querela  to  be  relieved  firom  a'recogmzaooe'lijr  an 
infant,  there  must  be  a  second  scire  facias.     R.  2  Cro.  59. 

So^  if  the  scire  facias  is  against  two,  and  the  sherifl^  as  to  one>  re- 
turns 
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turns  scire  Jed f  and  nickil  afi  to  tbe  odier,  diere  8liaU'beitaeeGiidA?Av 
facias  against  both.    Per  tot  car.     1  H«  4r5«a. 

If  there  is  judgment  agamst  the  defendant  by  de&idt  aftdr  a  scire 
Jkd  netilmed,  he  Is  wttbout  remedy,  tboiigh  there  me»  m>  judgiaent 
originally  given.     R.  1  Ley.  41. 

S05  if  .t£»  scire  facias  is  agraiit  an  heir,  who^  b^g  warned^  stfflfers 
judgment  by  default,  he  shall  have  no  remedy  in  law,  thcng^  'hb 
fiithd:  was  mly  tenant  fixr  life^  remainder  to  him  in  feeu    Ilnd. 

So,  if  the  remainder  was  to  him  in  tail.  R.  I  Lev.  41  • .  1  Sid.'54. 
Bay.  19. 

So,  in  any  case,  whexe  he  has  matter  [rieadable  to  the  *  scire  fadas. 

1  Sal.  264. 

But  after  judgment  upon  two  nichils  returned,  die  defendant  ifiay 
be  reliev^  upon  motion  without  an  akdOa  querela.     1  Sal.  M.  26^. 

After  two  nkhUe  and  iorefteri  inquiry,  dewalmnit  iBtomed,  and  travevted ; 
if  the  defendant  does  not  applyin  a  reasonable  tiDN»  the  ceurs  iviU  jK>ti«lieve 
on  motion.    Str.  1075. 

(3  L  10.)  Pleas  to  a  ^cire^aaflw.— What  are  allowed. 

To  a  scire  facias  the  defendant  may  plead  in  abatement  or  in  bar. 

2  Inst.  470. 

But  be  can  plead  nothing  in  bar  which  he  might  have  pleaded  to  the  ori- 
ginal action.    Cowp.  728. 

To  aid,  receipt,  and  age^  shall  be  allowed.     2  Inst  470. 

But  process  of  summons,  attachment,  and  for  a  view.,  are  ousted 
by  the  st.  W.  2.  45.    Ibid. 

So,  essoign  of  the  tenant,  defendant,  prayee  in  aid,  or  plaintiff  him- 
self.   Ibid. 

So,  protection  shall  not  bie  allowed.     Ibid. 

So,  the  defendant  cannot  plead  matter  contrary  to  the  title  upon 
which  the  recovery  was  obtained.     Ibid. 

Nor,  a  thing  which  proves  the  judgment  only  erroneous  and  V6id* 
able.     Ibid. 

Nor,  error  pending  of  the  same  judgment.  4  Mod.  248.  Semb. 
oont.  Sho.  186. 

If  defendant  pleads  to  id.  fa*  quare,  &c.  that  plaintiff  should  not  have  his 
action,  (instead  of  execution,)  it  is*  well  enough,    2  Wils.  251. 

(S  L  11.)  To  a  scire  Jadas  upon  a  judgment. — ^In  abate- 
ment. 

And  therefore  to  a  scire  facias  upon  a  judgment  the  defendant 
may  plead  in  abatement,  that  there  are  not  fifteen  days  between  the 
teste  and  return.     Lut.  25.     Vide  Abatement,  (H  14.) 

Qjiod  non  tenet  specially :  as,  that  he  has  only  for  years.  R.  3  Lev. 
205.     Co.  Ent.  620. 624.  a.     Vide  Abatement,  (F  13.) 

JQut  gieneral  non*tenure  is  no  plea.  R.  8  Lev.  206.  Yet  it  was 
pleaded  generally,  though  nothing  done  upon  it.  2  Sand.  12.  R« 
no  plea*    Cro.  M.  872.     R.  Sal.  601. 

So^  where  tenants  are  returned  tenants  of  several  parts,  they  cannot 
join  in  a  plea  of  seisin  in  another.     R.  Sal.  601 . 

So)  they  cannot  plead  ^non-tenure  by  implication :  as,  that  such  a 
one  is  seised  of  the  freehold.     Ibid. 

That 
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Tkat  he  holds  jmndy  with  B.     R.  Mo.  524. 

That  there  was  no  teirefaciai  against  the  other  dcfeBdaait.     Sal 

M.    R.  fi  Oo.  506.  507. 

TiMt  there  are  other  tenetenanto  not  named.     R.  8  Sand.  ••  fS. 
R.  Mo.  S%S. 

Or,  if  the  retnm  does  not  say  that  A«  R  &c.  are  aD  the 
laaawtii  it  is  bad.    R.  Sal.  598. 

That  there  are  terrefeenaats  in  another  county  against 
is  no  mdrefaeku.    R.  2  Vent.  104.    Clift.  672. 

But  such  plea  shall  conclude  »  responiere  dAel :  fer 
iwethr  in  abatement.    2  Sand.  8.    R.  2  Vent  105.    R.  Sal.  601. 
Mod  Ca.  236.      , 

A  pha  to  atortf/uMw against  the  heir  and  terretenanti  of  the  reooveree, 
that  there  sie  other  terretenaats  not  returned,  is  a  diktory  plea  widnn  4  k  S 
Ann.  c.  16.9  >ed  requires  to  be  verified  by  affidavit    Forrest,  139. 

iuad  if  it  be  that  there  are  other  terreteDanti  in  anoAer  coa^,  it 
shall  not  say,  not  named,  nor  returned.    R.  2  Vent  105. 

So,  this  plea,  after  a  plea  in  bar,  does  not  avail.    Jon.  319. 

Upon  such  plea  the  plaintiff  may  take  a  new  writ  against  other 
tenetenants.    2  Sand.  23. 

(3  L  12.)  In  bar,  by  an  executor  or  administrator. 

So,  to  zdre  facias  against  an  executor  or  administrator,  the  de- 
fendant ma^  plead  in  bar  that  he  had  fully  administered  die  trntpOui- 
thms  trfthe  scire  facias.    Of.  Br.  253.    2  Sand.  220.     Vide  ante, 

(2D  9.) 

A  scire  facuu  on  a  judgment  must  pursue  the  terms  of  the  Judgaoent. 
And  dierefore  where  an  executor  pleads  plene  adnunistravit,  and  the  ^aintiff 
does  not  take  issue  on  it,  but  takes  a  Judgment  of  assets  (fuando  aeeiderhu^ 
the  sdre  facUu  on  that  judgment  must  pray  execution  of  such  assela  cmiy  as 
have  come  to  the  executor  s  hands  since  me  former  Judament ;  and  if  it  prajs 
execution  of  assets  generally,  without  confihing  it  to  mat  timcv  it  cannot  be 
supported.    6T.  R.  1. 

Ne  ungues  executor.    Mod.  Int.  367. 

So,  jttdj^ent  against  him  upon  a  prior  scire  facias,  upon  a  acfrr 
Jleri  inquiry  and  devastavit  returned.     Cro.  EI.  886. 

Or  such  prior  scire  facias  pending,  and  no  subsequent  assets. 
Ibid. 

But  plene  administravit  and  nulla  bona  will  be  bad  upon  a  upecinl 
demurrer.  R.  4  Mod.  296.  1  Sal.  296.  Semb.  Al.  48.  Off.  Br. 
302.  R.  Cro.  El.  575.  He  ought  to  plead,  nothing  in  hia 
Skin.  56S. 

So,  he  may  plead  nul  tiel  record.    Mod.  Int.  368.     l^de 
(2  W  13.) 

So,  by  the  St.  4  &  5  An.  16.  payment,  if  the  defendant  has  paid 
the  mon^  due  on  such  judgment. 

So,  a  tiling  which  shews  the  writ  to  be  nristaken :  as  if  •  jcarr 
facias  upon  a  judgment  against  A.  and  B.,  is  broi^ht  agatar"  ^       * 
ministrator  of  B.  as  sunrivor,  the  defendant  may  say  that  A. 
R.  1  Sal.  26^. 

So,  he  may  plead  a  Teleai^  to  the  testator  or  himsetf.  3  Ler.  972. 
Vide  ante,  (2  W  80.) 

Or, 
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Or,  a  release  by  the^sEecptar  of  ths  pljiiptii:     .    .     ,:  :.-^  ^  * 

Or,  bjr  one  exeoutor.or.administratort  ^r^  to.ooe  eHAcuter or  admi- 
nistrator.    3  Lev.  272.  ...  .   .   ^  ^  \i      ^^,^ 

But  it  is  no  plea,  that  by,  deed,  the  pkii)UiF.agreed4hi^r(ir  ^imb- 
tained  judgment,  he  would  not  take  out  execution  if  thf  .defejij^ut 
paid.lOQit.,  wbidi  moaey  h&has  paid ;  for  there caHbeii^iefeaJOce 
of  a  judgment  before  it  is  giv«i.     R.  Cro.  EL  8^7.    ►    •      •,  .JZ^i 

It  is  no  lidea  in  a  scire  facias  upon  a  judgment  afaio^K  biQi%eIf, 
that  there  is  another  judgment  against  the  testator  unsatisfied  »•  ^hfp 
nngbthava  pleaded  it  to  the  first  action,  against  him,  I)¥*i?Ov»^ia 
marg.     R.  i.  Sal.315.  '  .      .     * 

That  the  bond,  upon  which  the  judgment  was  obtained^  was  upqn 
an  iiaurious  oontract     E.  1  Sid.  182-  .         .. .   ./v 


So,  Jie  may  plead  outlawryof  the  plaintiff  befiwwthe'firsiyiidgni,,^ 
in  battery,  &c. ;  for  though  it  was  no  bar  to  the  action,,  btglilga  ^he 
damagea  wei«  uncertain,  yet  it  shall  be  a  bar  to  ^esdre  Jkcimdmlkn 
the  judgment  has  asiMtained  the  damages.  •  Jl.  Jon.  St9. 

So,  be  may  plead  that  the  plaintiff's  testator,  became -/^  de  se 
I  Sand.  965.  ^     .       "  * 

That  error  is  depending  upon  the  orisina)  judgmeitf.    £kin.^i;90* 

So,  he  may  plead  that  the  plaintiff  levied  debt  and  damages  by 
fieri  facias  against  the  testator.     Clift.  675.     R.  4  Leo.  194.     Cro 
Car.  S28. 

Biitlt  is  no  good  plea,  that  the  pkintiff  letiedpart  by  jtW^/ZKyVw,. 
and  agire^  to  accept  10/.  at  such  a  day  for  satisfaction  of  the  residm, 
which  was  paid  accordingly ;  for  payment  is  no  plea  to  a  debt  upon 
record.  '  R.  S  Lev.  119.     Lev.  £nt.  164. 

Qitod  testator  eepitper  ca.  sa.  in  execution,  and  afterwards  permit- 
ted him  ire  adlargum.     Off.  Br.  SOO.     Sal.  271. 

That  ^le  obtained  judgment  in  C.  B.  upon  the  same  judgmenj';  /R: 
Cro.'jEjl*  7t  8. 

So^  it  4s  no  plea,  quod  cepit  testator,  per  ca.  sa.  who  died  in  execu- 
tion.    Off.  Brev.  245. 

Thai  h»  paid  the  money  recovered  without  acquittan<ile«    Jen 
S26,  7. 

(3  L  IS.)  By  w  heir. 

So,  to;  a  scire  facias  gainst  an  bdr,  be  may  ple«d,  n>fi5  per  dkeeni. 
Semb.Dy.S34.     Cro.  Car.  295. 

Or,  pray  ithat  tlie  paipl  may  demur,  if  the  heir  is  within  age. 
2  Inst.  396.     Cro.  Car.  295.  , ."    •  -,. 

And  if  it  is  found  a^aidSt  die  heir,  there  shall  be  €xeoution  against 
him  for  a  moiety  only,  and  not  for  the  whole;  for  the  >eir  i^s 
charged  only  as  terretenant.  R.  Cro.  Caf*  296«  513.  R«  Jdn.  87. 
Poph.  154. 

it  there  are  several  heirs,  as  paroeners,  in  gavelkind,  &e.  and  a 
scire  faciai  is  gainst  one  only,  he  shall  hsfe  contribuAon  against 
the  others.    S  Co.  12.  b. 

So,  if  part  of  the  land  descended  to  the  heir  of  the  part,  of  the  fa- 
ther, other  part  to.tbe  hxSxieparfe  mains.    5  Co.  13.  a. 

Vol,  VL  Mm  But, 
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But,  it  is  no  plea,  that  before  the  scire  faci^u  the  heir  levioi  a  fine 
to  the  use  of  himself  in  fee.     Semb.  Co.  Ent.  622.  b. 

So,  if  the  heir  alone  is  charged,  he  shall  not  have  a  scire  Jiacias 
against  a  purchaser.      R.  S  Co.  12i  18. 

So,  if  there  be  a  Iff r^yacta^  against  an  heir,  or  terretoiants,  after 
judgment  against  the  ancestor,  he  shall  not  ploid  any  matter  in  avoid- 
ance of  the  judgment,  though  the  judgment  was  by  nUdsciti  aa»  that 
A.  for  whose  sufficiency  the  ancestor  was  bound,  was  sufficioot.  R. 
Sav.  25.  b. 

So,  if  judgment  be  against  A*  and  B.  and  one  dies,  a  scire  fadas 
lies  against  the  survivor ;  and  it  is  no  plea  that  the  deceased  has  an 
heir  to  whom  assets  descended.    R.  1  Lev.  SO. 

So,  if  the  scire  facias  be  against  both,  he  may  take  executioii,  after 
judgment  against  both  by  elegitf  or  hyjfieri  facias  against  the  -survivor 
only.     1  Lev.  80. 

(3  L  14.)  By  terretenants. 

So,  to  a  scire  facias  agdnst  a  terretenant;  he  may  plead  in  bar  any 
thmg  which  sh^ws  his  lands  not  liable  to  execution :  as,  that  the  de- 
fendant in  the  original  action  enfeoffed  himself,  or  others,  under  whom 
he  claims,  before  the  judgmenti  with  traverse  of  the  seisin  tempore  ju^ 
dicii  atdunqttam  postea.     Off.  Brev.  251. 

If  there  be  a  traverse  of  the  seisin  and  issue  thereon,  he  shall  be 
adjudged  to  be  seised,  though  he  made  a  feoffment^  if  it  wos  with  an 
intent  to  defraud  creditors.     R.  Hob,  72« 

So,  terretenants  may  plead,  that  the  heir  has  sufficient  by  descent, 
whereof  the  plaintiff  might  have  execution.     Co.  Ent.  620. 

That  the  original  defendant  was  not  saiaed  of  the  lands  in  their 
possession. 

That  the  original  defendant  was  tenant  in  tail  and  died,  and  his 
issue  levied  a  fine  to  the  terretenant.     Co.  Ent.  621. 

That  the  defendant  in  the  judgment  was  not  seised  in  Ase.  Tlu  Br. 
272,  273.  289. 

That  he  enfeoffed  the  terretenant,  and  before  judgment  disseised 
him,  whereupon  the  terretenant  after  judgment  re-entered.  Off.  Br. 
302. 

So,  terretenants  may  plead  that  they  have  ndthing  but  a  reversion 
after  a  term  of  years,  and  pray  judicium  si  eseaOio  during  the  tenn. 
Clift.'671. 

So,  a  terretenant  may  plead  ntd  iiel  rec&rtt, 

A  release  to  him  by  the  plaintiff. 

But  it  is  no  plea  for  a  terretenant,  that  the  heir  has  assets :  fer 
though  the  plaintiff  may  sue  execution  against  the  heir  alon^  wiiheat 
naming  the  puFchaser ;  yet  it  is  not  of  necessity.  9  Inst.  996.  S^nbw 
Co.  Ent.  620. 

That  no  seire  facias  was  awarded  against  the  exeenlors  ;  ihoaA 
-they  have  assets.     Semb.  Dy.  208.  a. 

Nor,  no  sore  facias  against  him  as  heir,,  but  as  terretenant  mdy; 
though  he  was  heir.     R.  Cre.  £9. 896. 

(3  L  15.)  By 
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(3  L  15.)   By  the  defendant  himself;  *    ■  ' 

So»  to  a  scire  facias  after  the  year  and  day  against  the  defendant 
himseU;  he  may  plead  ntd  tiel  record.     Off.  Br.  279. 

That  the  debt  was  levied  by  Jleri  facias.     Clift.  675. 

He  cannot  plead  that  the  >^rarnint  of  attorney  was  giren  on  an  usurious 
contmct    Str.  1043.    B.  R.  H.  233. 

(3  L  16.)  Scire  facias  upon  a  recognizatice. 

m 

Soy  a  scire  facias  may  be  sued,  upon  a  recognizance  given  in 
Chancery,  against  the  conusor  himself.    2  Sand.  6. 

Or^  against  his  heir,  or  terretentats. 

So,  against  them  upon  a  recognizance  in  B.  R.  or  C.  B. 

Or,  before  the  chief  justice  or  other  judge  out  of  court 

So,  after  the  debt  satisfied,  a  scire  facias  ad  comptdandim  lies  by 
the  conusor  against  the  conusee.     Vide  Statute-Staple,  (G). 
.   So,  if  a  conusor  dies,  a  scire  f ados  may  be  sued  against  his  hein 
1  Rol.  900.  1.  36. 

And  it  may  be  sued  against  him  without  the  terretenants ;  for  he 
shall  have  no  contribution  any  more  than  the  conusor  himself.  Ibid, 
1. 37.     2  Inst  396. 

Or,  it  may  be  sued  against  the  heir  and  terretenants.  Cfo.  C«r. 
295. 

And  if  it  be  returned  that  there  is  no  heir,  or  that  the  heir  is  dead; 
or  that  he  was  warned,  and  not  otherwise,  it  may  be  sued  against  the 
terretenants.     1  Rol.  900.  1.45. 

So,  if  the  oonusee  extends  part  of  the  lands  of  the  conusor  only, 
the  terretenant  may  have  a  scire  facias  in  the  nature  of  an  audita 
querela  against   him,  or  an  audita  quereloy  at   his  election.       K.  . 
Jon.  90.  •  - 

A  scire  facias  upon  a  recognizance  must  pursue  the  recognizance. 

It  cannot  be  tested  the  same  day  the  party  makes  defieiult.     Str.  1220. 

Scire  facias  against  bail  in  error  on  a  judgment  for  damages,  must  be  to 
shew  cause  why  plaintiff  should  not  have  execiitibn  of  the  debt  aforesaid,  (the 
ipaojfic  sum  in  the  reoognizance)inot  of  the  damages.     Wiis.  98. 

But  if  it  concludes^  quare  executionem  notiy  &c.  juxtaformam  ricU' 
peration.  pr^edict,  instead  of  {recogn.)  it  shall  be  amended,  for  it  is  sur* 
plusage.     R.  3  Mod.  251. 

Scire  fadas  in  the  petty-bag  will  lie  on  a  bond  given  to  the  late  king, 
his  executors  and  administrators,  as  within  33  H:  8.  c.  3D.  2  Ld.  Raym. 
1327.  in  Chancery.  '     * 

^3  L  17)  Scire  facias  for  other  causes. 

So»  if  a  judgment  be  reversed  after  execution,  a  scire  facias  lies 
ibr  the  defendant  against  the  plaintiff  for  the  money  recoveired.  Jon. 
S26. 

If  there  be  judgment  in  error  to  reverse  a  fine,  a  sch'e  facias  lies 

M  m  2  against 
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aninst  ^the  terreUnantSy  and  it  lies  before  or  after  judgment^  in  tbe 
ducredon  of  the  court    Hard.  163,4. 

If  there  be  jadgment  for  the  plaintiff  in  replevin,  and  a  Tetam  is 
not  made,  a  icire  Jacias  lies  against  the  pledges.  2  Mod*  €^^.913. 
Vide  ante,  (3  K  5.) 

Scire  facias  in  replevin  will  lie  on  plaint,  or  on  writ.  One  may  be  bail 
with  others  for  himself;  if  elongaL  is  returned  for  the  principal,  the  pledges 
may  be  sued  ;  if  tbe  writ  of  inquiry  is  reducible  to  a  certainty,  it  is 
enough ;  and  discontinuance,  is  nothing  in  this  suit*  unless  it  had  b<;en  void 
or  a  nullity.    Fort.  330. 

(3  L  18.)  Judgment  in  a  scire  facias. 

Judgment  in  scire  facias  dqpends  upon  the  original  judgment;  for 
if  this  is  reversed,  the  judgment  in  tare  facias  does  not  stand  in  force. 

3  Mod.  187..    Vide  ante^  (S  L  8,  9.) 

Judgment  on  a  sort  facuu  cannot  give  damages  for  delay  of  execution ; 
hut  if  it  does,  it  may  be  reversed  for 'that,  and  affirmed  fro  residuo. 
Str.  807.    Ld.Raym.  1532. 

,  But  if  it  is  found  that  plaintiff  is  damnified,  and  put  to  costs  to  6d^  it  i 
weU ;  for  it  is  only  meant  as  a  foundation  for  tbe  costs  de  incremenio.  Da- 
mages may  mean  costs.    3  B.  M.  1789. 

A  motion  cannot  be  made  in  arrest  of  judgment  on  a  sd.fa,  after  the  6nt 
four  days  of  term.    3  Price,  203. 

Although  the  3d  section  of  8  &  9  W.  3.  o.  11.  gives  costs  in  scL  fa.  after 
plea  or  demurrer  only,  yet  altera  judmnent  by  defiiult  in  an  action  within tlie 
8th  section  of  the  stat.  and  a  scLfa,  issued  thereon  suggesting  breaches,  sod 
a  consequent  assessment  of  damages,  conformably  to  the  act,  tbe  plaintiir 
is  entitled  to  costs  under  the  latter  part  of  the  last  mentioned  clause,  by  which 
a  stay  of  proceedings  is  directed  on  payment  of  future  damages  costs  and 
charees.    1  i  East,  387. 

The  provision  in  the  stat.  8  &  9  W.  3.  c.  1  !•  s.  3.,  which  gives  costs  in  sll 
suits  upon  a  writ  of  set.  fa,^  does  not  extend  to  a  scire  facias  prosecuted  in 
name  of  the  king  to  repeal  a  patent.    7  T.  R.  367. 

(3M)  pieaMng  fn  tcejB(paieFiar. 

(S  M  1.)  The  original. 

Ttespass  is  vicontieh  which  gives  commission  to  the  sheriff  to  hesr 
and  determine  m  hb  connty.     F.  N.  B.  85.  F* 

And  thereon  he  may  determine  trespass  to  any  value.    Ibid. 

And  it  shall  say  vi  et  armis.     F.  N.  B.  85.  F. 

Ori  trespass  may  be  sued  by  a  writ  directed  to  tbe  Aenff,  and  le- 
tumable  in  B.  R.  or  C.  B.    F.  N.  B.  86.  H. 

And  this  writ  shall  always  say,  xn  ei  armis.    Ibid. 

If  it  be  for  taking  a  live  cnattel,  the  writ  usually  saySf  eepii  ei  abdusH. 
F«N.B.88.B. 

If  for  a  dead  chattdf  cepit  et  osportaviL   Ibid. 

If  for  moveable  chattels, /Tre^tV,  &c.     Re^.  93*  b. 

If  for  immoveable,  ad  vaUntiam^  8cc.    Ibid. 

But  i:epU  ei  abdsixiif  or  aqwrtaifiif  may  be  used  promiscuottsly  fc^ 
live  or  dead  chattels. 
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So^  pretii  or  ad  valentiam  may  be  used  promiscuously  for  a  live  or 
dead  thing.  F.  N,  B.  88.  M.  Dy.  121.  b.  2  Cro.  807.  2  Vent. 
174. 

'  S05  if  it  be  omitted  in  treqiass  for  taking  cattle^  it  is  not  &tal ;  for 
they  may  be  returned.     Reg.  97.  b. 

So,  the  omission  does  not  prgudice  in  any  case  after  verdict.  R. 
1  Sid.  89.    2  Vent.  174. 

Nori  upon  a  general  demurrer.  Semb.  2  Cro.  147.  Cont.  2  Lev. 
250. 

(3M2.)  Process. 

The  process  in  trespass  is  attachment  and  distress ;  and  if  upon  the 
attachment  or  distress  the  sheriff  returns  nichUf  a  capias^  alias^  pturies 
and  exigent^  and  process  to  outlawry.     1  Brownl.  198. 

If,  at  the  return  of  the  attachment,  the  defendant  does  not  appear, 
nor  cast  an  essoign,  he  shall  lose  the  goods  attached.     Ibid. 

If  he  casts  ah  essoiffh,  he  shall  have  a  writ  to  the  sheriff  for  resti- 
tution of  his  goods.     Ibid. 

Though  he  does  hot  appear  at  the  day  to  which  the  essoign  is  ad- 
journed.   Ibid. 

When  trespass  lies  or  not,  and  by  or  againtt  whom>  vide  Trespass. 
(A  1,  &c.) 

When  with  a  simid  cum,  &c.  vide  Trespass,  (C  I.) 

(S  M  3.)  Declaration. — ^In  what  county  alleged. 

Declaration  in  trespass  quare  dausum  Jregitf  must  be  alleged  in 
the  county  where  the  land  lies. 

So,  for  any  local  trespass. 

But  for  battery,  taking  of  goods,  &c.  it  may  be  in  any  county.  Vide 
Action,  (N  12.) 

(S  M  4.)  Must  be  direct  and  positive. 

It  must  be  direct  and  positive;  and  therefore,  if  the  plaintiff  de» 
dares,  quad  cum  defendant,  jBec.  it  is  bad,  for  nothing  is  directly  affirmed. 
R.  Cro.  El.  507.  Noy^  58.  R.  after  verdict,  2lSuI.  21^.  Semb.  2 
Lev.  193.  206.  F,  g.  256. 

Though  the  defendant  confesses  and  justifies  the  trespass.   R.  2  Jon. 

197. 

Soj  since  the  st.  4  &  5  An.  16.  for  this  does  not  enlarge  the  former 
statutes,  after  verdict.    R.  in  C.  B.  P.  2  Geo.     R.  ibm.  M.  5  Geo. 

So,  if  the  plaintiff  declares  quare  cum^  &c.    R.  Sal.  636. 

But  nee  non  de  eo  quod^  &c.  after  a  quod  cumf  is  a  positive  chaige.  8t^. 
681.  2Ld.Raym.  1413. 

Quod  cum  is  well  enough  after  verdict,  though  possibly  it  migbt  be  bad  on 
demurrer.    1  Wils.  99. 

In  K.  B.  by  bill,  the  allegation  that  whereas  in  trespass  is  bad ;  but  in  C* 
B.  the  defect  is  aided  by  the  recital  of  the  original.    2  Wils.  203. 

A  new  assignment  is  not  admissible,  where  only  one  act  of  trespass  has  been 
committed,  and  the  defendant*s'attempt  to  justify  such  act  cannot  be  supported. 
1 6  East,  825.    7  Taunt'.  1 56. 

If  a  defendant,  by  the  abuse  of  an  authority,  in  law«  has  made  himself  a 

Mm  d  treqpaster 
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tnniHMnnr  n^  mliin.  'nnd  thr  pliintiff  dffhrrn  in  thr  wmr  mmit  fimfertlit 
origmal  act,  which  might  hare  been  jmtified  had  not  the  andioiilf  heea  de* 
Tiafced  from,  and  then  for  the  subsequent  outrage  or  abuse ;  the  defeodaiit  fay 
justifying  the  previous  act,  under  the  authority  in  bw,  answers  the  enUre  cvae 
of  complainl ;  and  the  plain tifl^  in  order  to  cut  down  the  defence*  raust  rqily 
the  subsequent  abuse.     3  T.  R.  292.     1  U.  B.  555. 

If  a  tres{>a5s  was  greater  than  the  occasion  rendered  necessary,  the  plaiatiC 
where  the  abuse  was  of  an  authority  in  law,  will  reply  the  excess.  '  2  Wils. 
313.  2W'ds.2a  5  Taunt.  69. ;  otherwise  he  will  ocnHy  aas^  It.  8T.R. 
78. 

(3  M  5.)  Must  be  certain. 

.    It  must  be  certain,  and  therefore  mnstsliewtlieqiuDility  and  quality 
of  the  cfl^e  or  goods  taken.     R.5Co.94.h.     Vjdeante)(CSl.) 

The  goods  must  be  specified*  lor  otherwise  defeadant  could  not  jastify,  nor 
could  the. recovery  be  pleaded  in  bar  to  another  action.  4  B.  BC  2455. 
[Nor  will  a  verdict  cure  the  defisct.    Ibid.] 

If  the  word  is  general :  as^  trespuUos^  &c  it  must  give  an  AngUce. 
Lut  1492. 

But  it  is  sufficient  that  the  quantity,  &c.  is  ascertained  by  a  diing 
to  which  it  refers :  as,  a  declaration,  quare  cistam  cepit  et  dmtta  wt- 
timerUa  in  cisifi  prcedicta^  is  good,  without  saying  what  olodiea  he 
took.    R.A1.9.    Vide  ante,  (C  27.) 

And  in  trespass  quart  clcusumfregU  the  declaraUon  may  be  general,  with- 
out naming  the  closes  which  draws  on  the  common  bar,  and  new  as8k;nmeot 
2  Bl.  1089. 

It  must  allege  the  time  of  the  trespass  before  the  declaration 
filled ;  and  therefore^  if  the  declaration  ia  filed  in  Trinity  term,  and 
the  trespass  alleged  after  the  term  and  hdcxe  trial,  k  is  bad.  1  ^. 
308. 

If  it  is  alleged  after  the  declaration  filed,  at  any  time,  it  is  bad  upon 
demurrer. 

If  it  is  alleged  after  the  declaration  and  before  trial,  it  is  bad  after 
verdict,  exce^  where  the  jury  find  specially  that  the  defendant  was 
guilty  before  the  declaration  filed.  R.  1  Sid.  803.  B.  M.  a  W.  3. 
Sal.  662. 

.  But,  if  it  is  allied  at  a  day  after  trial,  it  will  be  akkd  hj  yeidict. 
Ibid.     Vide  ante,  (C  19.) 

Or,  at  an  impossible  ^ay.     R.  M.  8  W.  S. 

If  it  i5  alleged  that  such  a  day  the  defendant  imprisoned  him,  sad 
detained  him  twenty-four  days,  without  saying  when,  it  shall  be  in- 
tended immediately  after  the  imprisonment.    K.  2  Cro.  664. 

If  it  alleges  et  cdia  enormia  eis  inttdit  instead  of  ^4  it  is  not  material. 
Ibid. 

So,  if  it  alleges  the  trespass  in  a  close  vocat.A,  abtttkm,  super  terra$ 
Bi  m  D.,  the  close  shall  be  intended  in  D.     R.  2  RoL  251;  1. 45. 
Matters  in  aggravation  may  be  given  in -evidence.     2  M.  8e  8.  79. 

(3  M  6.)  Must  be  conformabk  to  the  origimd. 

• 

It  must  be  conformable  to  the  original ;  and  th^^Som^  if  the  de- 
claration is  quare  clausa^  when  the  original  was  quarls  dausumfregU^ 
it  is  bad.    R.Cxo»£Llg5.    Vide  mtte^  (C  IS.)       .  //  ' 

5  If 
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If  the  declfuration  it  quan  clausum,  omiUingJregiff  and  the  writ 
fuare  dauswnjregie.     Per  two  J.  Vent.  oont.     2  Vent.  1 53. 
'    But  an  immaterial  variance,  or  what  may  be  supplied  by  intend* 
ment,  does  not  prejudice.     Ibid. 

Nor,  a  mistake  o(  summon,  for  attach.    Vide  ante,  (C  13.) 

(3  M  7*)  Must  be  vi  et  armis. 

It  must  hevi  ft  armis  et  contra  pacem ;  for  the  omission  is  sub-* 
stance.  B.  2  Cro.  443.  626.  536.  Adm.  Cro.  Car.  325.  R.  that  it 
was  form.    2  Cro.  130.     R.  Sal.  636.  640.     Carth.  66. 

But  now,  by  the  St.  16  &  17  Car.  2. 8.  it  is  aided  after  verdict. 

This  statute  applies  to  those  cases  only  which  appear  on  tbe  hce  of  the 
(ieclaration  to  have  been  intended  to  be  actions  of  trespass,  and  not  where 
the  memorandum  is  of  "  an  action  of  trespass  on  the  cas^."    6T.  A.  125. 

And  by  the  st.  4  &  5  An.  16.  upon  a  general  demurrer. 

So,  if  it  is  recited  in  the  writ,  it  is  sumcient ;  though  it  is  omitted 
in  the  declaration.  R.  Lut.l50d.  Semb.  Sti.  408.  Dub.  F,g.  256. 
Vide  ante,  (C  12.) 

(3  M  8.)  Must  be  contra  pacefn. 

•  • 

It  must  be  contra  pacem  nuper  regis  4*  regis  nunc^  if  die  trei^ass  is 
alleged  in  a  former  fdgn.  R.  Sho.  28.  Adm.  2  Vent.  49.  2  Cro. 
377.     R.  8ah  636.  .  R..  that  it  may  be  so.     1 1  H.  4.  15.  b. 

But  contrii  pacem  nuper  regis  et  regis  nunc^  where  the  whole  was  in 
a  former  reign,  is  surplusage  as  to  the  words  regis  nuncj  and  sIuiU  be 
aided.     R.  2  Cro.  877.     3  Bui.  82.     R.  Carth.  95. 

So,  contra  pacem  regis  nuncj  if  trespass  is  such  a  year,  which  was  ia 
a  former  reign ;  for  the  court  takes  notice  of  the  king's  demise.  R. 
Sal.  640. 

It  must  roentioQ  the  goods  to  be  so  much  pretii^  or  ad  vaUfitiam, 
&c.     2  Lev.  230.     Vide  ante,  (3  M  1.) 

But  it  is  sufficient  if  it  is  in  the  writ,  thottgh  omitted  in  the  decla- 
ration.    R.  1  Sid.  150.    Vide  ante,  (C  13.) 

And  shall  be  aided  after  verdict,  and  upon  a  genend  demunter, 
for  it  is  form  only.     2  Cro.  148.     Vide  ante^  (3  M  I.) 

(3  M  90  Must  shew  a  property  or  possession  in  the  plaintifr« 

So,  the  declaration  must  say  that  the  property,  or  at  least  the 
possesion,  of  the  land  or  goods,  &c.  is  in  the  plamtifT;  and  therefore, 
if  in  trespass  ipsius  qner.^  or  sua,  i3  not  inserted,  it  is  bud.  R* 
1  Sid.  184. 

And  it  will  be  bad  after  verdict.    Ibid. 

In  ti'espass  de  ftonu,  the  omitting  to  state  that  the  goods  were  the  plain- 
tiff's»  is  not  cured  by  -a  verdict,  for  the  plaintiff's  title  rest  on  that  point,  and 
a  verdict  never  cures  a  defect  of  tide.     1  F.  381,  478,  548.     Stra.  1023. 

But  in  an  action  by  oriffinal,  if  the  Writ  states  the  goods  were  the  plaintiff's, 
it  will  cure  the  omission  m  the  declaration.    R.  Ibid. 

And  if  the  soods  are  from  their  nature  likefy  to  be  appropriated,  or  annexed 
to  any  particiuar  place,  and  to  belong  to  the  occupier  of  that  place,  if  the  pisce 
is  alleged  to  be  the  plaintiff 's>  bo  objectien  can  be  taken  after  verdict^ 
because  the  goods  are  not  expressfy  shewn  to  be  his.'  Ld.  R.  239. 

M  m  4  Thus 
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Thus  in  tiespau  for  fishine  in  the  plaintiff*^  sereraL  fiabeiy,  and  ta]di^ 
fish,  ^ouffh  the  declaration  did  not  state  that  the  fish  bdonged  to  the  phuno^ 
the  court  held  that  as  the  fishery  i^peared  to  be  his,  they  would,  after  venfict, 
tdke  it  the  fish  were  his  also.    Ld.  R.  239.  P.  C. 

Though  it  is  quare  clausum  Jregit  of  the  plaintifi^  and  5  caredat. 
fomi  ibidem  cepit,  omitting  51a ;  for  it  shall  not  be  intended  the  plain- 
tiff's hay,  though  it  u  in  nis  closer  without  bebg  alleged.  R.  2  Lef. 
166. 

So,  a  declaration  by  husband  and  wife  for  taking  the  wile's  ffoodsi 
is  not  good,  without  saying  that  they  were  the  goods  of  the  hosoand; 
for  it  SxbII  not  be  intended.     R.  2  Lev.  20. 

So,  a  dedication  for  taking  goods  a  persand  of  the  plaintiff,  shaD 
not  be  intended  in  his  possession.  R.  per  three  J.  twooont.  Yel.36. 
2  Cro.  46.     1  Brownl.  192. 

So,  trespass  by  dean  and  chapter  for  entering  the  dose  of  the  dean, 
is  not  good.     R.  Cro.  El'.  200. 

So,  trespass  for  taking  triticum  out  of  his  dose  in  D.^  and  such  a 
thing  de  bonis  of  the  plamtiff  in  D.;  for  de  bonis  of  the  plaintiff  does 
not  extend  to  the  triticum.     R.  Mod.  Ca.  15. 

So,  trespass  quare  equos  in  clauso  suo  esisten*,  et  10  congios  triid 
de  bonis  plaintiff  existen.,  does  not  shew  a  property  in  the  hones. 
R.  Sal.  640. 

But  if  ipsius  querentis  or  sua  is  in  the  original  recited,  it  is  suffi- 
cient, though  omitted  in  the  dedaration.  K.  1  Sid.  187.  R  Lnt 
1509.    Vide  ante,  (C  12.) 

So,'  if  the  defendant  by  his  plea  shews  the  goods  to  be  in  the  pos- 
session of  the  plaintiff,  this  aids  the  declaration.  R.  1  Sid.  185. 
Vide  ante,  (C  85.) 

And,  in  trespass  for  things  whidi  are  ferte  natunE^  and  not  re- 
daimed,  the  plaintiff  must  not  say  suos.     R.  22  H.  6.  59.  b. 

As,  in  trespass  quare  cunicuhs^  damaSfpisceSfiic*  cepity  he  mast  not 
aay  51105,  or  ipsius.     R.  3  Lev.  227. 

Yet,  in  trespass  for  taking  animals  whidi  were  Jenie  natune^  if  be 
shews  them  to  be  redaimed,  he  may  suos.     22  H.  6.  59,  b. 

Or,  for  taking  monkies,  parrots,  &c. ;  for  they  are  merchandiie, 
and  valuable.     2  Cro.  262. 

Or,  for  taking  Jeras  naturts  in  his  soil,  park,  or  warren,  for  he  has 
the  possessory  property :  as,  quare  clausum  fregity  or  parcumy  or  wff- 
rennam /regit  et  cuniculos suos^  damassuos,  &c.  ibidem  invent.cqtitfkc 
R.  22  H.  6.  59.  b.  2  Cro.  195.  R.  Cro.  Car.  553.  7  Co.  17-  b. 
(Com.  34.)  Dub.  3  Lev.  227.  R.  Sal.  556.  (Vide  1  Ld.  Ray. 
250.) 

So^  in  trespass  quare  cunicuLos  suos^  &c.  cepit^  generally  is  wdl 
after  verdict;  for  they  shall  be  intend^  to  be  tame,  or  redaimed,  or 
dead.  R.  Cro.  Car.  18.  R.  Ray.  16f  D.  Cro.  £1.  125.  Ow.  9S. 
R.  5  Mod.  375. 

So,  quare  canem  suum*    R.  cont.  3  Leo.  219. 

So,  quare  pisces  suos  in  separali  piscaria  querentis  cepit.  R.  i^* 
440.     Cro.  Car.  553,  4. 

So,  if  the  plaintiff  declares  quare  clausum  in  usu  ei  ocagMstioHi  of 

the  plaintiff  it  is  wdl.    R.  P.  S  V7.  &  M. 

Or 
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Or^  quare  bona  sua^  viz.  unam  earectai*  foeni  in  siainAo  drfendeniis 
fepit^  though  he  does  not  say  sui,  for  the  viz.  makes  it  a  particular  of 
bona  sua.     R.  3  W.  &  M. 

So,  if  he  declares  quare  10  carectat.  soli  ad  valentiam  100/.  and  10 
pecias  maherem.  tpsius  querentis  ad  valentiantf  &c.  it  is  sufficient;  for 
tpsius  querentis  refers  to  both.     R.  2  Rol.  260. 1. 40. 

(8  M  JO.)  When  it  may  be  with  a  conUnuando. 

A  declaration  in  trespass  may  allege  it  to  be  committed  continue 
ando  from  such  a  day  to  such  a  day.    2  Rol.  545.  1. 15. 

And  this  in  trespass  quare  clausum  or  domum  Jregitj  as  well  as  for 
spoiling  his  grass,  or  cutting  his  com.  F.  N.  B.  91.  L.  2  Rol.  549. 
1.37  40.     1  Sid.  319. 

Or,  for  cutting  down  several  acres  of  wood.     1  Sid.  319. 

Or,  for  mesne  profits,  and  asport.  500  carectaU  JrumentL  Semb. 
Ibid. 

Tiespaases  on  different  days  may  be  laid  in  one  count,  for  breaking,  he.  on 
such  a  day,  with  a  contimtando ;  and  if  there  are  more  county  the  court,  on 
application,  will  reduce  them  to  one.    Barnes*  360. 

And  the  cbntinuando  mav  be  for  any  trespass  which  does  notim- 
port  repugnancy,  though  the  act  was  not  condnued ;  as^  for  trespass 
pedibus  ambulando^  though  it  be  the  act  of  a  man.     Mod.  Ca.  39, 40. 
Semb.  5.     Mod.  179.     Vide  infra. 

Entering  his  close  and  killing  his  conies.     R.  Mod  Ca.  39. 

Entering  aiid  hunting.     R.  Sal.  639% 

Trespass  for  breaking  a  bouse  or  hedge,  may  be  laid  with  a  continwaido. 
D.  Ld.  R.  240. 

Trespass  for  throwing  down  a  house  or  hedge,  not :  for  when  the  house 
or  hedge  is  once  thrown  do^m,  it  cannot  be  thrown  down  again.  Ld. 
R.240. 

At  least  trespass  for  throwing  down  so  many  perches  of  a  house  or  hedge, 
cannot  be  laid  with  a  contmuando.    D.  Ld.  R.  240. 

Tresoass  for  taking  loose  chattels  cannot  be  laid  with  a  eon^uando.  Ibid. 

Ana  the  continuando  may  be  alleged  for  several  years,  for  lOj  12^ 
or  500  years.     2  Rol.  549«  1.  47.     3  Mod.  110.     1  Sid.  253. 

It  may  be  to  a  day  after  the  term  began,  if  it  be  before  the  bill  filed. 
D.  1  Vent.  264. 

But,  regularly,  a  continuando  cannot  be  all^ped  in  a  trespass  which 
has  not  continuance :  as,  for  a  single  act ;  as,  m  trespass  quare  arbo^ 
rem  succidit,  equum  cepit,  ice  R.  2  Rol.  549. 1.  41.  .  1  SicL  319.  R« 
Sal.  639. 

Nor  for  the  act  of  a  man,  though  the  act  in  its  nature  may  be  done 
upon  several  days ;  for  a  man  cannot  act  continually  several  days 
without  interruption  by  sleep,  meals,  &c. :  and  therefore  tre^Mua, 
quare  ejedt  billets  super  solum  suum  continuando  ejectionem^  &c.  is  bad. 
R.  1  Sid.  224. 249.     R.  1  Vent  363.    Vide  supra. 

So,  trespass  quare  grana  cepit  et  asportaoit  continuando  asportation. 
Semb.  1  Sid.  319. 

Qyare  occidit  20  cuniculoSf  &c.  continuando.  Mod.  Ca.  39.  SaL 
639. 

So,  the  continuando  ought  to  be  certain ;  and  therefore  continuando 

piseation.f 
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piseatian.f  without  «aying  the  quantity  and  quality  of  the  fidi^  is  bad. 
R.  after  verdict  by  three  J.  Scrogs  oont.     1  Vent.  329.    S  Jon* 

109. 

So»  coHtiwiando  usque  diem  exhibUianis  bUUe^  without  saying  what 
day,  is  bad;  though  it  appears  upon  the  record.     Semb.  2  Rol.  1S5. 

S09  cantinuando  to  a  day  after  the  commencement  of  the  action^ 
and  entire  damages,  is  bad  after  verdict.  D.  1  Vent.  104.  R.  1  Vent 
264. 

Yet  continuando  transgression*  pnedict.,  generally,  is  good.  1  Sid. 
224.     5  Mod.  179. 

And  if  the  declaration  is  for  one  trespass,  which  may,  and  another 
which  cannot  be  with  a  continuando^  the  continuando  transgress,  prad. 
shall  be  restrained  to  the  trespass  only,  which  may  after  verdict.  R. 
1  Sid.  249.  319.  379.      R.  1  Vent.  363.     2  Jon.  194.     3  Lev.  94. 

R.  Sal.  639. 

Where  a  continuando  is  subjoined  generally  to  several  acts,  and  is  properlv 
applicable  to  some  only,  it  shall  be  confined  to  them  after  verdict.  D.  La. 
R.  239,  240. 

And  though  a  continuando  is  expressly  confined  to  a  charge  wfaidi  cannot 
be  laid  with  a  continuando^  if  the  count  in  which  it  is  contained  comprehcndi 
other  charges  upon  which  damages  might  be  given,  the  court  wiH  pre- 
sume after  verdiet  that  no  damages  were  given  for  the  matter  improperly  laM 
wMi  the  continuundo.    R.  Ld.  R.  239. 

So,  continuando  transgr.  quoad^  &c.  which  is  expressed  minus  eertif 
shall  be  aided  after  verdict.     R.  1  Sid.  249. 

So,  a  continuando  to  a  day  impossible,  or  after  trial.  Vide  ante, 
(SM5.) 

So,  the  plaintiff  may  allege  the  trespass  with  a  continuando^  ot 
that  diversis  diebus  et  victims  inter  snch  a  day  and  such  a  day,  &c. 
SbI.  699. 

So,  the  plaintiff  may  allege  a  matter  for  aggravation  of  the  trespass, 
though  an  action  is  not  mamtainable  for  it  by  itself:  as,  entry  into  his 
house,  and  battery  of  his  wife  and  children,  &c.  though  trespass  does 
not  lie  for  this  widiout  qiecial  damage.     Sal.  642. 

Entry  into  his  close  continuando  usque  6  Nov.  if  the  king  paidoBS 
the  trespass  as  to  him  to  25  Sept.,  no  capiat,  is  necessary,  the  conti- 
nuando being  alleged  for  aggravation.     R.  2  Cro.  207* 

Dedaration  that  the  defendant  on  such  a  day»  and  oa  divers  other  days,  fcc 
assaulted  the  plaintiff,  is  bad.     Cowp.  828. 

A  declaration  that  A.  on  a  certain  day,  and  on  divers  other  days,  made  an 
assault  on  B.,  held  bad  on  special  demurrer.     2  Smith,  445.     6  East,  395. 

A  declaration  that  the  defendant  on  such  a  day,  and  on  divers  other  days, 
assadted  the  plaintiff,  was  held  good.    2  B.  &  P.  425. 

(3  M  11.)  Pleas  in  trespaee^i^Not  guilty. 

To  trespass  the  defendant  may  plead  the  general  issue,  not  gu3ty. 
Not  guilty  infra  sex  atlnos.     Lev.  £nt.  203. 
Or,  irifra  quatuor  annas. 

Though  he  was  indicted  and  found  guilty,  or  submitted  to  a  fine  for 
the  same  trespass.     1  Rol.  863. 1. 2. 
And  in  trespass  for  battery  otUB^vfanty  per  quod  servitiunkomi^f 

generaOy, 
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generally,  not  guilty,  is  a  proper  plea :  for  he  cannot  justify  by  motti" 
ler  maniis^  lie ;  for  this  would  not  be  a  loss  of  service.  1  Rol.393^4. 
Per  Powell,  Lut.  U97.  *  Semb.  1  Rol.  19. 

But  in  battery,  not  guilty  within  six  years^  instead  of  four  yearsj  is 
bad.     R.  Modi  Ca.  40.     Sal.  428. 

On  not  guilty  pleaded,  a  freehold  may  be  given  in  evidence.  Andr.  108. 
2  Kel   154.     7  T.  R.  354.     8  T.  R.  403.     Infra,  (3  M  34.) 

Capture  as  prize  may  be  given  under  not  guilty.     Dougl.  594. 

In  the  case  of  an  easement,  the  plea  must  be  special.  *  2  Wils.  173. 

In  the  case  of  a  licence,  the  plea  must  be  special.     2  T.  R.  1 66. 

If  in  trespass  for  cutting  the  plaintiff's  posts,  the  defendant  pleads  the  ge- 
neral issue,  and  a  special  justification,  because  they  were  wrongfully  fixed 
upon  his  land ;  since  this  admits  that  the  property  therein  remained  with 
the  plaintiff,  he  cannot  defend  the  act  under  the  general  issue,  on  the 
ground  that  the  property,  by  the  act  of  annexation,  became  his  own.  8  East, 
394. 

» 

(3  M  12.)  In  discharge. — A  release. 

Or,  he  may  plead  specially;  and  this  ia  discharge,  or  in  excuse  or 
justification. 

In  discharge  he  may  plead  a  release  by  the  plaintiff.  Vide  ante^ 
(2  V  II.— 2  W  80.) 

If  the  action  be  by  executors  for  goods  of  the  testator,  a  release  by 
one  of  the  executors.     Win.  Ent.  1005.  (or  1119.  edit.  1680.) 

So,  if  there  are  several  defendants  m  trespass,  a  release  by  the 
plaintiff  to  one  of  the  defendants.  2  Rol.  412. 1.  20.  2  Bm.  Ent. 
161. 

Or,  in  trespass  against  B.,  he  may  plead  that  the  trespass  was  com- 
mitted with  A.,  and  the  plaintiff  released  to  A.,  absque  hoe  that  It  was 
done  by  him  alone.     R.  1  Brownl.  193.     R.  Hob.  66. 

If  the  release  be  upon  a  day  before  the  trespass  all^^ad^  be  mwt 
traverse  the  trespass  after.     R.  4  Mod.  182. 

If  a  release  b  pleaded,  defendaat  must  traverse  that  he  was  net  guilty  at 
any  time  after,  and  before  the  bringing  the  action.    Fort.  359. 

If  a  release  is  pleaded,  he  nasd  not  plead  not  guilty  to  the  vr  €i 
armis.     1  Brownl.  196. 

A  release  in  pursuance  of  an  award  eannet  be  pleaded*  H  defendant  is  not 
party  thereto,  but  it  may  be  given  in  evideace  la  mitigBtioB.'cf  damages ;  aad 
»f  the  words  are  eeneral,  the  plawiriif  shall  not  shew  that  diie  came  of  acten 
was  not  included.     Str.  646. 

(3  M 13.)  Accord  or  arbitrament. 

Accord  and  sattsfiiction.     Win.  Ent.  961^  962.  (or  1075y  1076* 
edit.  1680.)     Vide  Accord,  (A  1,  &c.) 
'  Or^  arbitrament.     Bro.  V.  M.  4M.     CL  Ass.  1 79. 

So,  an  accord  or  arbitrament  between  the  plaintiff  and  one  defiend- 
ant,  if  it  is  performed;    2  Rol.  412. 1.  S2;    R.  9  Co.  79.  b. 

So,  sati^action^  though  it  ie  Stegi^  obtaiaed.    S  RoL  M9.  K  ult 
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Replication. 

To  accord  pleaded,  the  plaintitf  may  reply  nul  iUl  accord.  Win« 
Ent.  961.  (or  1075.  edit.  1680.) 

Accord  for  another  matter  with  traverse  of  the  adceptanoe  in  saUs- 
fiiction  of  this  trespass.     Bro.  V.  M.  444, 

That  he  is  guilty  after  accord  made.     Win.  Ent.  962.  (or  1076.) 

Soy  to  arbitrament  the  plaintiff  may  reply  nul  iiel  award. 

Or,  nuUumJicerutU  arbiirium*    Bro.  V.  M.  430. 

That  the  arbitrators  were  discharged.     CI.  Ass.  180. 

So,  to  trespass  with  cattle  the  defendant  may  plead  that  the  plain- 
tiff distrained  the  cattle  damage-feasan^  and  impomided  them. 

But  it  is  a  good  replication,  that  the  catde  died  in  the  poond  befiare 
satisfaction. 

Not,  that  they  escaped  oat  of  the  pound  without  hia  commt 
Per  three  J.     1  Sal.  248. 

(3  M  14.)   Recovery  in  anotber  action* 

Recovery  in  another  action.    Vide  Action,  (K  1$  &c.) 

(8  M  15.)  In  excuse  or  justification. — ^To  an  assault  and 

battery.— Dtf  son  assault. 

In  excuse  or  justification  of  an  assault  or  battery,  the  defendant  mwf 
plead  son  assauU  demesne.    Co.  Ent.  644.  a.    Lut.  1481. 

Or,  assault  of  her  husband,  where  the  trespass  is  for  batteiy  of  the 

fe.     R.  Sal.  407.  ^  .         x«.     ^ 

Assault  by  the  plaintiff  upon  his  wife,  or  son,  or  &ther.    Wm.  Ent 

1007.  (or  1121.  edit.  1680.)     CI.  Ass.  90. 

AjBsault  upon  his  master  or  servant.  2  Rol.  546.  D.  Ow.  150. 
Lut.l48S.     1  Sal.  407.     Bro.V.M.484.  ^     .    . 

If  servant  Justifies,  for  that  plaintiff  having  assaulted  his  master,  he,  m  de* 
fence  of  his  master,  struck  him,  it  is  iU  ;  it  should  be,  that  plaintiff.wooU 
have  beat  his  master  if  he  had  not  interposed.    Str.  953.  ^ 

Assault  by  the  plaintiff  upon  the  defendant  to  take  hia  dog,  goods, 
&c.  to  intrude  mto  his  house,  &c.     2  Bro.  Ent.  144. 

So^  he  may  plead  son  assauU  in  treqwss  for  wounding.    R.  1  Sd. 

240.     I  Rol.  19.  «  .  ... 

Or,  in  mayhem,though  every  assault  is  not  sufficient  to  maintain  it. 

Sal.  642. 

So,  in  assault  agamst  two,  they  may  jointly  plead  son  assastlL    R. 

Mo.  704. 

So,  he  may  plead  son  assauU  ad  intei[ficiendi£m^  or  tMjfnemandMm^ 

in  trespass  for  mayhem.    2  Rol.  547. 1-  40.    Co.  Ent.  52. 

3ut  the  defendant  cannot  justijV  a  battery  in  defence  of  the  goods 

or  possession  of  hia  master.    Semb.  Lut.  1483.     i  Sal  407. 
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Replication. 

To  this  plea  the  general  replication  is  de  injuria  sua  propriay  &c. 

Or,  lie  may  reply  that  he  pacjfice  arrestavity  upon  which  the  defen- 
dant assaulted  him. 

That  the  defendant  would  have  assaulted  her  husband,  father,  son, 
&c.     R.  1  Sal.  407. 

(3  M  16.)  MolUter  manus  imposuit 

SOf  the  defendant  may  plead  that  he  molliter  mantis  imposuit  to 
prevent  mischief;  as,  if  two  contend,  that  he  molliter  manus  imposuit 
ad  eos  separand,    2  ISro.  Ent.  14S. 

Quod  mMUer  manus  imposuit  upon  the  plaintiff  (who  assaulted  an- 
other) to  keep  the  peace.     2  Bro.  Ent.  ISTy  8. 

And  molliter  manus  imposuit  goes  to  the  justification  of  the  battery^ 
as  well  as  the  assault.  Dub.  Lut.  929.  8  Lev.  ^04.  Semb.  cont. 
Cro.  El.  94.     2  Vent.  198.'    R.  ace.  Skin.  887. 

A  fortiori  it  does  not  go  to  the  wounding.  R.  Cro.  El.  94<.  Semb. 
Cro.  El.  843.     Skin.  387. 

So,  that  the  plaintiff  set  a  dog  npon  such  a  one,  and  he  molliter 
manus  imposuit  to  restrain  him.     2  Rol.  546. 1. 40. 

That  the  defendant  molliter  manus  imposuit  upon  the  plaintiff, 
to  restrain  him  from  pulling  down  his  stall  in  a  fkir.  2  Rol.  547. 
1.  15. 

To  restrain  him  from  diverting  his  watercourse.    Ibid.  1.  10. 

From  taking  or  destroying  his  goods,  &c.  2  Rol.  549. 1.  7.  2  Bro. 
Ent.  148, 144. 

From  taking  catd^  8cc.  in  his  custody  upon  a  distress.  2  Rol.  549. 
1.  10. 

Or,  rescuing  them.    2  Bro.  Ent  260. 

From  taking  his  dog,  horse,  &c.    CI.  Ass.  92.    Bro.  V.  M.  486. 

From  rescuing  goras  taken  in  execution,  and  he  need  not  say  by 
the  buliff's  command*     R.  3  Lev.  113. 

QMod  molliter  manus  intposuit,  to  remove  him  out  of  his  house  or 
dose.     Lut  1485. 

That  plaintiff  entered  his  house  without  his  leave,  and  there  disturbed 
him  ;  and  because  he  would  not  go  out,  therefore  molUiery  &c.  B.  R.  H. 
358. 

And  he  must  shew  a  title  to  the  house  or  close ;  for  it  is  not  suffi- 
cient to  say  that  he  was  possessed.  R.  Mo.  846.  Semb.  Lut.  1497* 
Vide  ante,  (C  89. 41 .— E  19. 21 .)    Vide  infra. 

To  detain  him  quod  pon  exiret  a  tavern  before  he, had  paid  his 
reckoning.     CI.  Ass.  100. 

To  restrain  him  from  disturbing  a  parson  at  a  fim^ral.  R.  1  Mod. 
168. 

Qfiod  mdUiter  manus  imposuit  to  bring  him  before  a  justice  of  peace 
for.  cheating  at  cards.     R.  2  Rol .  546. 1.  80. 

To  arrest  him  upon  a  justice  of  the  peace's  warrant.  2  Rol. 
546.  A. 

So,  if  an  officer,  or  any  one  in  his  aid;  arrests  upon  process 
of  hw. 

A  bat- 
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A  battery  cannot  be  justified  by  mqUUer  manus  on  an  arrest  only,  bm 
defendant  must  shew  resistance,  or  an  attempt  to  rescue.  Str.  104S. 
B.  II*  U*  iS90> 

A  defendant  may  justify  a  battery  by  pleading  moIUter  manuM^  &c.  in  oider 
to  arrest,  &c.    Willes,  14.  688. 

If  there  was  actual  force,  he  may  use  actual  force  to  removes  witb* 
out  a  request  to  depart.     R.  Sal.  (>4 1 . 

Otherwise,  where  only  force  iA  law.     Semb.  Ibid. 

If  the  defendant  pleads  molliier  manus  in  defence  of  his  possession, 
he  need  not  shew  by  what  title  he  was  possessed ;  tor  it  is  only  in- 
ducement to  the  plea.  R.  Cro.  Car.  1S8.  R.  cont.  Mo.  846.  &mb. 
cont.  Lut.  1497.     Vide  supra — vide  ante,  (E  19. 21 .) 

But  a  man  cannot  plead  that  he  tlirew  stonets  molliter  against  a  tres- 
passer to  remove  him,  &c.     R.  2  Rol.  548.  1. 45. 

In  trespass  for  throwing  water  upon  the  plaintiff,  and  Into  her  apartment, 
the  defendant  pleaded  that  the  plaintiff  had  b^un  wrongfully  to  block  up 
the  defendant's  window  in  a  house  contiguous  to  the  plain tiff*ti  room  ;  thas 
he  prayed  her  to  desist,  and  upon  her  refusal,  threw  a  little  water  into  the 
room  to  binder,  &c.    Plea  held  bad.    A  Taunt.  821 . 

Nor,  justify  a  wounding  by  a  molliter  manus.  Semb.  3  Rol.  54S. 
1.  35.     Lut.  1436. 1483.     1  Rdl.  19. 

Where,  to  a  declaration  for  striking  the  plaintiff  repeated  blows,  and  widi 
great  force  and  violence,  several  tiroes  knocking  her  down,  the  defendso! 
pleaded  that  moUUer  manus  mipostd/,  in  order  to  turn  the  plaintiff  out  cf  hb 
nouse,  where  she  continued  agaiust  his  will,  the  plea,  on  special  demuner, 
was  held  bad.    8  T.  R.  2^. 

And,  if  he  concludes  et  sic  molliter  insuU.fecit^  for  manus  imposuitj 
it  will  be  bad.     R.  1  Sid.  441.     1  Mod.  56. 

So,  a  defendant  cannot  justify  mam  imposition.^  because  the  plaintiff 
would  have  struck  his  horse,  &c.  without  saying  that  he  assaulted  or 
beat.     R.  Lut.  1483. 

Or,  to  remove  him  from  his  land,  without  saying  he  was  upon  it. 

R.  Lut.  1497. 

Or^  that  he  removed  him  from  off  a  horse,  whidi  he  had  borrowed 
for  two  days,  because  he. went  out  of  his  way.  R.  1  Brownl.  218. 
2  Cro.  236. 

So,  he  cannot  justify  the  battery  of  a  servant,  by  which  the  plain- 
tiff lost  his  service,  by  molliter  manus  imposuit.  Lut.  1497-  Vide 
ante;  (3  M  11.) 

Replication. 

To  molliter  manus  tho  plabtiff  may  reply  de  son  tort  demesne.  Tho. 
Eat.  423. 

Or,  an  outrageous  battery  absque  hoc  moOiier,  &C.     Lut*  1 436. 

Skin.  387. 

(S  M  170  D^f^i^ce  of  hig  posseauon. 

So,  the  defendant  may  plead  to  an  action  for  assault  mtd  battexy, 
that  it  was  in  defence  of  his  house;  for  that  is  his  castle.  S  RoL 
548. 1,  43^    2  Brp.  Ent  138. 

So,  In  defence  of  his  possession.    2  Rol.  648. 1.  25,    Ckmt;  per 

Twisd.     1  Mod.  36.    Vide  Lut.  1483. 

In 
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In  defence  of  hissenrant    2  Rol.  546. 1. 52. 

In  defence  of  his  dog,  cattle,  &c.  Ow.  150.  Qu.  If  it  is  not  to 
be  understood  by  moUiter  manus  impomU.     Vide  Lut.  1483. 

If,  on  the  defendant  gently  laying  hands  on  the  plaintiff  to  remote  him 
from  his  close,  the  plaintiff  resists,  the  defendant  may  oppose  force  to  force. 
8T.  R.  78. 

But  a  man  cannot  justify  a  wounding  in  defence  of  his  possession. 
R.  2  Rol.  548.  1.  35. 

Nor,  a  battery  for  disturbance  in  erection  of  a  booth.     Ibid.  1.  40. 

Nor,  for  being  in  a  park  in  the  night,  if  he  does  not  resist  or  fly 
from  the  keeper.     Ibid.  1.  30. 

Nor,  in  defence  of  his  master's  goods.     Per  Powell,  Lut.  1488. 

(3  M  18.)  Amicable  contest 

So,  the  defendant  may  plead  that  he  wrestled  with  the  plaintiff  for 
a  wager. 

(3  M  190    ^u^  correction. 

So,  the  defendant  may  plead  tiiat  the  plaintiff  was  a  lunatic,  &c. 
and  he  chastised  him  in  order  to  bring  him  to  sound  mind.  2  Rol. 
646. 1.  25^  559. 1.  50.     PI.  Com.  18.  b. 

That  the  plaintiff  was  his  scholar^  and  he  corrected  him. 

Or,  his  servant,  son>  or  wife,  and  he  corrected.  21  Ed.  4. 6.  a. 
53.  a. 

But  it  is  no  pica  to  trespass  for  a  battery  that  the  defendant  was  a 
lunatic.    2  Rol.  547. 1. 1. 

*     (3  M  20.)  Inevitable  necessity. 

So,  the  defendant  may  plead  that  he  did  it  through  inevitable  ne- 
cessi^  against  his  will :  as,  that  at  a  muster  he  (being  a  soldier)  dia^ 
charged  his  musket,  and  the  plaintiff  suddenly  croak  him,  whereby 
he  was  inevitably  struck^  against  his  will.    R.  2  Rol.  548. 1. 10.    Mo* 
864.     Vide  post,  (3  M  30.| 

But  the  plea  is  not  good,  if  it  does  not  appear  to  the  court  diat  it 
Was  inevitable  without  the  defendant's  default  or  negligence;  as^  if 
he  says  the  plaintiff  casually  had  the  gun  disdiarged  m  his  fiioe.  R. 
2  Rol.  548. 1. 10.     Mo.  864.     Ray.  423.  ^ 

That  A.  assaulted  him,  and  in  Ufting  up  his  stick  for  \is  defeneahe 
casually  struck  the  plaintLff.     Kay.  423. 

So,  in  trespass  for  assault  and  battery,  pka,  that  the  lioise  vsptm  a 
fright  run  against  the  plaintiff,  who,  141011  being  called  to^  would  not 
get  out  of  me  way,  is  bad :  for  it  does  not  ansfwer  the  luittery.  R. 
4  Mod.  405. 

So,  plea,  that  he  diot  an  arrow  at  butts,  and  wounded  the  plaintMP* 
agaiittt  his  will.    21  H.  7. 28.  a.     Ray:  423. 

That  he  cut  down  his  hedffe,  and-  the  brandies  of  the  trees,  ip9& 
invito^  fell  upon  the  land  of  tne  plaintiff.     Ray.  422. 

Or,  fell  into  the  river,  whereby  the  watercourse  to  the  plaintiff*s 
mill  was  stopped.     Ray.  423. 

That  in  building  his  house  timber  ipso  invito  fell  upon  the  house  of 
another.    Ibid. 

(3  M  SI.)  To 
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(3  M  21.)  To  an  assault />er  quod  consortium^  &c.  a$msiL 

SOf  to  trespass  per  quod  consortium^  or  servitium  amuit^  the  de« 
fendant  may  plead  not  guilly. 

So,  he  may  say,  that  the  wife  or  servant  made  the  first  assault;  for 
if  he  justifies  the  battery,  it  will  be  an  answer  to  the  loss  of  senrice^ 
&c  which  is  consequential,  j^-er  two  J.  1  Rol.  393.  Tho.  Enc 
390. 

(3  M  22.)  To  false  imprisonment. — By  his  own  authority, 

as  an  officer,  &c. 

To  trespass  for  false  imprisonment,  the  defendant  may  plead  tliat 
he  did  it  virtute  officii :  as^  that  he,  being  constable,  saw  the  pUun- 
tiff  break  the  peace,  and  therefore  he  put  him  in  the  stocks.  ^Cl.  Ass. 
99. 

That,  being  constaUe,  he  put  the  plaintiff  in  the  stocks  for  making 
hu^  and  cry  without  cause.     Bro.  V.  M.  479. 

For  keeping  a  house  of  bad  fame.     Ibid. 

But  now,  by  the  st.  7  J.  5.  a  constable  ibr  any  thing  done  by  virtue 
of  his  o£Bce,  may  plead  not  guilty. 

So,  the  defendant  may  plead,  that  h^  being  governor  of  the  plan- 
tations, committed,  till  he  was  brought  to  the  court  of  oyer  and  ter- 
miner,    Ca.  Pari.  25. 

So,  the  defendant  may  plead  that  he  did  it  to  prevent  apparent 
nuschief,  which  miffht  ensue :  as,  to  resfer&in  the  plaintiff  non  sane, 
from  killing  himself  or  others,  burning  a  house,  or  other  mischief. 
8  Rol.  559. 1.  35.     Vide  ante^  (3  M  190 

A  private  person  may  justiiy  breaking  and  entering  the  plaintiff's  house^ 
and  imprisoniiu;  his  person  to -prevent  bis  committing  murder  on  lus  wife. 
2  Bos.  &  FuL  260. 

That  the  plaintiff  and  another  were  fitting,  and  he  restrained  him 
from  fighting  till  the  rage  was  over.    2  TtoL  559. 1. 40. 

That  the  plaintiff  was  a  cheat,  and  played  with  felse  dice^  and 
the  defendant  took  him  to  carry  him  before  a  justice  of  peace.  Jon. 
249. 

That  the  plaintiff  would  have  left  a  child  itx  the  parish,  and  he  toA 
him  before  a  justice.     1  Leo.  327* 

But  it  is  no  plea,  that  he  apprehended  and  detained  him  till  he 
consented  to  remove  a  misdemeanour,  nuisance^  &c.    Ibid. 

The  defendant  cannot  justify  a  restraint  (because  they  threatened  to 
fight)  to  prevent  it    2  Rol.  559. 1.  45. 

Or,  by  prescription  to  imprison  for  a  day  or  two  at  discretion,  if 
any  one  contemptuous  se  gesserit  towards  baiiiffi  of  the  corporation, 
&c     R.  2  Leo.  34. 

That  he,  b^ing  constable^  took  away  salmon  taken  contrary  to  the 
St.  1  El.  17.  is  not  good^  without  Che  warrant  of  a  justice  df  peace. 
R.  I  Sal.  407. 


(3  M  23.)  By 
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» 

(3  M  23.)  By  warrant  of  a  justice  of  peaoe. 

Bat  by  the  st.  7  Ja.  5.  in  an  action  against  a  justice  of  the  peaces 
mayor^  Dailiff,  constable,  &c.  for  any  thing  done  by  virtue  of  their 
offices,  or  against  any  others  in  aid,  pr  by  command  of  such  officers, 
(which  act  is  made  perpetual  by  ^e  st.  21  Ja.  12.)  the  defendant 
now  may  plead  not  guilty,  and  give  the  special  matter  in  evidenccr 
Vide  ante,  (3  K  26.) 

And  therefore,  if  a  man  seizes  a  gun,  &c.  of  a  person  not  qaa- 
lified,  by  a  justice's  warrant,  he  may  plead  not  guihy.     Lut.  1606. 

So,  if  the  defendant  justifies,  as  judge  or  officer,  he  must  riiew  his 
authoritjr.     Ca.ParL\29. 

And  that  the  matter  was  within  bis  conusance  or  jurisdioiion. 
Ibid. 

So,  if  the  defendant  justifies  an  arrest  by  command  of  a  j«stice^ 
or  mayor,  he  must  shew  in  certahi  for  what  cause  it  was.  R. 
2  Cro.  81. 

If  he  justifies  by  command  of  a  dean  and  diapter,  he  most  diew  a 
precept,  or  warrant.     R.  Carth.  T4<. 

One  warrant  of  distress  for  the  amount  of  several  duties  imposed  by  diffe- 
rent acts  of  parliament,  each  giving  a  power  of  distrsst,  is  legal,  and  rmf  ba 
l^leaded  to  an  action  of  tvespaas.     7  T.  R.  d€7« 

The  Judgment  of  the  eooaausfibncrs  of  land  Hm^i  ow  #f^paa)  is  ^ndasir^  m 
an  action  of  trespaas  brought  aghast  th^  offiem  for  l^vyi^g  noi^  a  wamMXt 
vfdiaQ'eaa.    It>id. 

So  is  the  judgment  of  commissioners  of  appeal,  and  cannot  be  questioned 
10  an  action  of  trespaas.    2Boa.  fc  Pul.  39). 

(S  M  64.)  By  proeeM. 

So,  the  defendant  may  plead  that  be  did  it  by  mesne  or  judical 
process  out  of  the  Juag's  court:  as,  upon  a  ca*  sa.  after  judgment  ia 
B.  R.  or  C.  B.    2  Bro.  Ent.  284.    2  Vent.  19a 

That  he  retook  the  plaintiff  before  the  return  of  the  writ  on  mesne  process, 
though  he  had  voikintarily  permitted  him  to  go  at  larga,  after  the  first  arrest. 
6emb.  2T.R.  179. 

If  a  declaration  for  false  imprisonment  agunst  A.  and  B.  contain  two 
counts,  to  both  of  which  the  defeadanCs  plead  not  gui^^,  and  justiiy  the 
first  under  mesne  |proeess,  A.  as  the  plaintiff  in  that  actipp,  and  B.  as  the 
Mliff ;  and  the  {daintiff,bf  new  assigmnent  adwiuing  the  arrest  .to  be  .law- . 
fill,  reply  that  B.  with  the  consent  of  A.  voluntarily,  released  him^  and  that 
they  afterwards  imprisoned  him,  for  the  time  mentioned  as  the  first  cpiint ; 
'die  pUun  tiff  having  iaUed  in  peoving  the  new  assignment,  by- not  shewing  the 
consent  of  A.  shall  not  be  permitted  to  prove  me  same  trespass  aoainst  B* 
under  the  other  count.    Semb.  2  T.  R  1/2. 

To  trespass,  assault,  and  fiilse  iasprisonaMnt,  diree  defendants  pleaded  a 
Joint  plea  of  Justiieation  under  pvaeesa,  &o.;  iawhieh  one  said  that  he, 
"as  attorney  lor  the  pairtf  swag  out  that  fpfoeess,  .delivered  the  warrant  to 
die  other  two  defendants  (to  whom  it  was  djinaeied)  to  he  executed,  #cc. ; 
and  the  two  othefs  that  they  eaacuted,  (be. ;  and  it  was  holden  a  good  plea. 
Ibid.  -     ,  .  . 

A  CO.  sa.  on  a  judgment  afterwards  set  aside  for  irrqpilarity,  ia  no  justi- 
iiartion  to  the  plaintSr;  but,  oa  an  emmmui  judgiaeot,  H  is.    8tr*509. 

Vol-  VI.  .     N  n  Or, 
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Or^tipon  2i,JuHfadas  or  c».  $a.  after  judgment  in  an  inferior  coutt 
Lev.  Ent.  176.206. 

Or,  upon  meabe  j^rbcess  out  of  B.  R.  or  C  B.    d  Lev.  62.    'Ao. 
Ei?t.  315.  944.     1  Brp.  Ent.  219. 
,  Qri  an  attachment  of  privilege. 

Or,  &v  )iomi/i^  replegtando*     Lut.  14S0. 
.>  i  4kftefhfnflnV&c.  out  of  Cbmicerj,    Lev.  £nt«  191. 

Qry  upon  process  frooi  a-  county  palatine. 
Or»  out  of  au  inferior  court  of  record.    Tho.  Ent.  M. 

Qr^  <out  of  thie  court  of  Admiralty.    2  Lev.  1  dl  • 

Or,  of  A  county  or  hundred  eoutti  &c..     Lev.  Ent  21S.     Lot. 
1440.  ' 

,.  Pr,  by  the  command  of  the  chief  justice  to  deliver  him  to  the  mfir- 
sbaj  according  to  custo9il     2  R61.  658.  1.  35. 

if  the  defend^t  ju$tii&6B  by  a  judicial  process  out  qf  a  superior 
court,  it  it  sufficient  to  allege  the  judgnn^nt^  writ  of  ^.  so*  and  war- 
Bant  thereon  tO'the  affieer. 

iknd  theoffioer  hMDsdf  need  not  allege  the  judgment^  only  the  wit 
and  warrant.     R.  3  L>ev.  20.     1  Sal.  409. 

So^  if 'by  mesne  process  out  of  a  soperior  court,  it  id  sufficient  to 
allege  the  writ  to  the  sheriff  aiid  warrant  upon  it. 
.  So,  it  is  sufficient  to  shew  a  writ  to  die  sheriff  and  a  warrant  to 
the  defendant  before  the  arrest,  though  there  was  not  an  actual  deli- 
vary  of  the  writ  to  the  shariff  before  the  arrest,  if  the  defendant  bad 
not  notice  of  the  nou'^elivery.  R.  3  Lev.  93.  Pub.  Mod.  Ca.  70. 
R.  2  Lev.  Id. 

A  defendant  in  an  action  for  fi&Iae  imprisonment,  pleading  a  justtficadoD 
under  mesne  process  sued  oat  hy  htm  In  a  cau^  in  which  he  was  plaiadi^ 
may  state  that  the  writ  issued  upon  an  affidavit  to  hold  to  bail  without  set- 
ting forth  the  cause  of  action.    3  T.  R.  183. 

And  if  the  writ  be  pleaded  as  sued  out  on  a  day  between  the  essoign  dsv 
aftd  the  first  day  of  term,  and  there  be  a  special  demurrer  for  that  cause,  the 
objection  will  not  prevail,  though  the  court  do  not  sit  in  fact  till  the  qitaio 
dk  post*    Ibid. 

If  the  officer  Joins  in  the  same  plea  with  defendant,  for  whom  the 
warrant  is  no  justification,  he  forfeits  the  benefit  of  it.  '  Str.  509. 
2  Str.  993. 

IT  plaindfTin  an  action  in  an  inferior  court,  and  offiter^  JInntly  jastify  uhder 
a  process  returnable  at  next  court,  they  must  shew  a  retummaide;  or 
officer  trespasser  ab-imth^  and  plaintiff  by  joining  in4>lea.is  equally  aflected. 
«tr.  1184.     I  Wils.  17. 

-  A  principal  officer,  to  whom  returnable  proce^  is  directed^  anist  shear 
that  It  is  returned,  bul  a  subordinate  officer .  need  not.  c  <WiUflS^  30. 
iViUes,  122.  •  . 

An  officer  of  an  inferior  court  may  justify  acting  under  peOQa«».. which  b 
'  only  voidable,  but  not  under  void  process.    'Willes,  122.       .  b    j 

Officers  justified  under  a  precept  stated  to  bear  date  26th  February,  itfuiog 
out  of  a  court  held  24th  Februarv,  and  it  was  hoiden  that  the  process  «as 
void,  and  the  justification  bad.    Ibid. 

Ou«re.  Whether  it  be  not  neeessary  for  the  officer  of  an  infi»ior  eoart,  ts 
.whom  its  precepts  are  directed,  to  shew  a  precept,  under  which  he  ju8lite> 
returned?    Ibict. 
•    JS  in  sucl|  case  he  do  noi^  but  rely  merely  <m  the  i»tcept  itself,  whether  j^ 

.J.  ij. .  „  :  .  :;        .  8  .  DC 
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be  neoieiaicry'fitkr  Ikim  to  comteiq  tiiB^l^  prou^^Mietp^  mef^vdumr^^^^ni 
Ibid.  ,,.»     -I   1   rn3  ../:»  t 

. B|it  if  he  .dot  shew  the  retun),  H  «^  w  IJ^e  preoepjk.^  tJ^^^miV^  go 
conclude.    Ibid.  . ,  ,     ..i\  ^  t  ^    t-  i  y    ^ 

When  an  officer  of  an  inferior  court  Justi^ea  under  a  preceni^  to  tak^lhe 
ffoods  of  A.  in  execution,  the  precept  and  return  ^e  not  merely  ^Aibe^nt, 
butof  the  substanceof  thejustificauoh.    Ibid.  ^  '      ''    ^'^  ^^ci  /n 

Though  an  officer  is  Justitied  in  acung  ander'erroneduif  proii^,'  it^^iitidL  be 
in  a  case  where  the  court,  out  df  which  it  issued,  lutd  JoiMititipni.'  •  iihiA 

l)efendant  jufdfi^  asan  Officer  of  an  ihferior  court  fdrtryinff^  ko^  Auses 
touching  mines  and  minera  ^dthin.  «  certain  district ;- ithe  pM  H«0  h#\|den 
badji  becfifle  itrdiU  not  allege  that t)W defendant  bel^^  j/m^  a  minef .  **^  ai.tha 
commencement  of  the  suit  below,'*  but  only   **  when  the  execution  issued.*' 

itM(t«  *»|ii*i'*  1*.,.  .^^.^       ,\^ 

If  the  plainud'in  ah  action  in  an  baferior  court,  or  a  mere  stranger^^  ^Justify 
under  proceai^,  he  must  set  forth  the  proceedinga fit  length,  pthei^wii^' the  ^ea 
iVbadl  not  dnly  as  it  respects  him,  but  the  offibers  bf  the  court  i^»  #ho 
jofrfwithhiihm  the  plea.    iKd*  -v.      ,,., 

Qtuere,  Whether  a  person,  who  acts  at  the  reqnea*  of  itheoAcen'>aniAia 
tbeihrtid,  'itiT«jEdeaiii^  mvil  process  of  an  Infoior  aowt;  be/sddtjaisthiQger ? 
Ibid.  ■  .'    //■       tf.,, (.    /    . 

Plea  (^Tiustification  under  the  process  of  an  ii)feriQr^e<Wt«,  V>14f  ^i  *'  Pf'  the 
forest  of  D.,**  which  contains. many  thousand  acre^  without^  atfitu^^^ih  what 
particular  part  of  the  forest,  good.    Semb.  Ibid. 

The  proceedings  of  an  inferior  court  may  be  pleaded  by  *^  ialiter  processum 
ust^  &c.  in  the  case  of  officers  of  the  court ;  and  in  the  ca^  of  the  psbty 
also.    Willes;  528.  \ 

If  it  be  stated  in  a  plea  that  a  precept  issued  out  of  an  inferior  cotfrt^  -it  will 
be  taken  that  it  was  issue^  by  the  judge  of  that  court.    Ibid.  * 

A  precept  out  of  an  inferior  courts ''  to  attach  or  distrain'*  the  goods  of  the 
defendant^  to  compel  his  appearance,  is  good.    Ibid. 

Incase,  againat  an  officer  forftdse  imprisonment  on  12'G.,  if.  he^  pleads 
process  of  an  inferior  court,  it  is  an  excuse  good  enough  for  him.    Fort«  344. 

But)  if  thie  justification  is  by  mesne  or  judicial  procest  out  dfiSQ  in- 
feribf  courts  he  must  shew  all  the  proceedings  at  large,'  rtgillarly. 
Vide  ante,  (E  18-)  '     '    • 

,  And  therefore^  if  a  good  author!^  does  not  appear  for  holding  the 
cpurt^  it  is  bad!  Lut.  918/^  R.  S  Lev.  141.  243.  Lul.  1464.^1457. 
2  Jon. 165.  . 

i  rlf  hetshews^-an  authority  by  patent  and  prescription,  it  ia  Q9t,.^;ood. 
Semfei.  Mod.  Ca.  70.         \  .      > 

' 'i]ift0es|Nis8fbr  taking  goods,  if  defendant  justtfiea  for  that,  according  to  cus- 
tom of  city,  he  levied  a  plaint,  &c.  it  is  good ;  though  he  does  not^.  say  the 
xxmrt  was  held  according  to  custom,  though  it  b.of  horses  or  geldittgs^  though 
he  does  i^ot  aver  they  were  taken  within  the  jurisdiction,  (if  it  appears  they 
were,)  though  he  mentions  only  one  sheriff  of  London.  B.  R.  H.  298. 
:  rln  trespass  for  breaking  and  entering  the  plaintiff's  close  aild  taking  his 
goods,  the  defendant  may  justify  under  a  sufficient  legal  process,  if  he  had  it 
m  fiKt  at  the  time,  although'  he  declared  then  that  he  entered  for  another 
Cttuae.     12  Will.  3.    (Ck>m.  7a)     1  Ld.  Ray.  466. 

So)  if  a  plaint  was  allied,  upon  which  ialUir  procesmmjuit  ti^t 
jucfeftiedt,  &c.  it  was  not  safficient  antiently.    Lut  918. 
' '  But  now  it  is  sufficient     Semb.  3  Lev.  243.     R.  8  Lev.  404.  Lvt 
1413,1414.     Vide  ante,  (£  18.) 

If  defendant  justifies  under  a  capias  out  of  a  base  court,  in  action  of  debt, 
and  shews  that  a  pkiint  was  levied,  et  talUer  procestumjvitt  that  a  a^iaa 
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i«ued ;  it  is  well,  wiUiout  tliewiDg  that  m  sununont  wmiaA  Mbr«  fkt  c« 
2  Wiis.  5.     (Com.  674.)    WiUes,  30.  S.  C.    Willes,  688. 

So*  if  it  does  not  appcur  that  the  canse  of  action  arose  williiii  the 
jurisdiction  oC  the  inferior  court,  it  is  bad.  S  Lew.  243.  [Com. 
574.1     Willes,  30.     R.  cont.  in  Ex.  M.  9  Geo. 

Kg  action  lies  against  eidier  the  party  or  the  officer  for  an  arrest  under  tk 
process  of  an  inferior  court,  though  the  cause  of  action  in  the  suit  in  the  io- 
terior  court  did  not  arise  within  the  jurisdiction  of  that  court.  R.  Ld.  R.  229. 

Qtupre.  Is  it  necessarv  to  state  the  nature  and  extent  of  die  jurisdictioo 
of  th?court  below  ?    \^illes,  30. 

And  therefore,  it  must  be  alleged  at  what  place  it  arose.  Semb. 
Lut.  1413. 

And  though  the  plaint  there  mentions  it  to  be  in/ra  jurtsdidummj 
it  is  not  suflScient.    R,  3  Lev.  243, 4.     Cont.  Lut.  937* 

So,  if  it  does  not  appear  that  the  plaint  was  levied,  or  the  AeSmi' 
ant  impleaded  there.     3  Lev.  404. 

Or,  before  whom  the  plaint  was  levied.    R.  Lut.  1526. 

Or,  in  what  county  the  coutt  was.     Ibid. 

Or,  out  of  what  court  die  process  issued.     Lut.  1460.    R.  Sal.  517. 

If  he  justifies  trespass  till  he  paid  11/.  lOs.  by  process  of  execution 
for  11/.  only.     R.  2  Mod.  177. 

So,  if  he  alleges  a  mandate  by  the  court  to  B.,  to  carry  to  the 
compter,  R.  must  shew  that  he  was  detained  there ;  for  that  he  took 
and  detained  him  generally  is  not  sufficient.    R.  1  Sal.  408. 

If  he  alleges  an  attachment  out  of  an  inferior  court,  this  does  sot 
juatify  the  carrying  away  goods.     Mod.  Ca.  71. 

Yet,  if  the  defendant  justifies  by  process  out  of  the  Admiralty,  whid) 
recites  it  to  be  a  maritime  cause,  the  defendant  need  not  aver  that  the 
cause  arose  stg>er  aUum  mare.     R.  2  Lev.  131. 

If  he  justifies  by  process  of  a  court  leet,  be  need  not  shew  that  it 
was  held  by  grant  or  prescription-     R«  1  Sal.  200. 

S09  if  the^ defendant  pleads.a  judgment  in  B«  R.  he  must  shew 
where  B.  R.  then  was,  for  that  court  is  removable.     R.  Cro.  £1. 5(H. 

Sof  if  the  defendant  justifiea  by  a  sherifi*'s  warrant,  he  must  Aew 
his  warrant  specially.     R,  4  Mod.  378.     Vide  ante,  (£  17.) 

And  if  the  warrant  is  had,  the  plaintiff  shall  ha?e  judgment.  Sewb.  Ld.  R' 
586. 

He  must  shew  that  the  warrant  was  directed  to  tHe  defendaatf 
for  to  D.  without  saying  the  aforesaid  O.9  is  not  suffidentt  Semb. 
Lut.  1465. 

If  a  warrant  on  a  coj^  has  two  bailiffis'  names  inserted  by  the  uodeMlM- 
riff,  and  a  blank  left  for  a  third,^b  sealed*  and  sen^  to  plaintiff's  attorney,  vbo 
inserts  another  bailiff's  name  in  the  blaiJc,  it  is  a  bad  warrant,  and  no  jiatit- 
cation  of  the  third  bailiff  who  arrests.    2  Wils.  47. 

That  he  is  an  officer,  to  whomxthe  warrant  ought  to  be  directed. 
R.  Lut.  1464. 

If  he  alleges  a  sheriff's  mandate  to  a  bailiff  of  a  firanehise,  he  mvit 
,»ay  it  was  aa^ed.    2  Vent.  198. 

If  the  sheriff  or  officer  hinsal^  to  whom  process  is  diraettd,  jwtiiv 
.imprisonaotent  by  &rce.of  such  process,  he  mvat  shew  the  writ  ts  be 
returned.     2  Rd.  563.  L  10. 20.      R.  I  JSal.  409.      R;  16  H.  7-  H- 
21  H.  T.29.        V 

Afl 


Pleadhig  h  trespass.  s^ 

An  officer  to  whom  a  mesnB  process  writ  which  ia  returnable  is  directed, 
caaadt  juadfy  mider  ii  after  the  dav  appointed  for  its  return  without. shewing 
that  it  was  returned.    R.  Ld.  R.  632. 

Any  other  person  may.    D.  Ld.  R,  632. 

Thus  where  a  seijeant  at  mace  justified  the  replevying  of  goods  under  a 
pfeoept  directed  to  him  out  of  the  county  court,  the  justification  was  held  bad» 
because  the  time  for  returning  the  precept  had  elapsed,  and  the  defendant 
did  not  shew  that  he  had  returned  it.    Ld.  R.  632.  P.  C. 

Soasheriffcannot  justify  under  9i  capias  ad  respondendum  after  |he  day 
appointed  by  the  writ  for  its  return  without  shewing  a  return.    D.  Ld.  R^ 

But  his  bailiff  may.    D.  Ld.  R.  634. 

So,  if  he  justifies  hy  fieri  facias^  pluries  replevin^  or  other  proceM 
retdrnable.     R.  1  Sal.  410. 

But  the  bailiff  of  a  franchise,  need  not.    2  RoL  568.  L  85. 

Nor,  a  bailiff  who  has  a  warrant  from  a  sheriff,  or  the  party^  or 
any  other  who  acts  in  aid  of  him.  R.  2  RoL  5^2, 1.  45. 50.  Cont. 
2  Rol.  563. 1.  SO.  40.  R.  ace.  Cro.  Car.  446.  Joq.  878.  R.  in  C.  B. 
^  M.  10  An.    R.  1  Sal.  409. 

So,  the  sheriff,  or  principal  officer,  need  not  in  replevin,  or  alias; 
for  tbey  are  not  returnable^     R.  1  Sal.  210.  ' 

Nor,  where  he  pleads  that  the  defendant  was  reacned,  whereby  ha 
could  not  make  a  retuni.     R.  in  Exch.  M.  2  6.  2. 

But  an  officer  cannot  justify  taking  upon  a  habeas  carpus^  after  a 
eepi  returned,  where  the  party  is  let  to  bail ;  bnt  he  ought  to  aid 
hunself  upon  the  bail.     R.  2  Rol.  55B.  I.  25. 

So,  he  cannot  justify  by  an  order  of  Chancery,  but  it  must  be  by 
attachment.     R.  1  Mod.  272. 

A  warrant  to  arrest  the  party,  "  to  the  end  that  he  may  become  bound,  &c. 
to  appear  at  the  next  sessions,  &c.**  means  the  next  session  after  the  arrest, 
and  not  after  the  date  of  the  warrant ;  an  officer  therefore  executing  it  may 
jusdfy  an  arrest  after  the  sessions  next  ensuing  the  date  of  the  warrant* 
8T.R.  110. 

If  defendant  pleads  an  oudawry  and  warrant,  he  must  aver  that  the  cap. 
uilagaL  Was  filed  and  remained  of  record,  and  he  must  say  prout  palei  per 
record,    R.  on  demurrer  in  C.  B.  and  affirmed  in  error  on  B.  R.    Port.  3/9. 

A'sherifTs  oflScer  cannot  Justify  entering  the  house  of  a  defendant  under  a 
writ  of  trespass  quare  clatuum  fregit^  and  continuing  there  till  the  defendant' 
piFf  hkna  SUM  of  money,  as  and  by  the  way  of  surety  for  his  appearance. 

6T.R.  137. 

Quare.  Can  he  Justify  attaching  the  defendant's  property  under  such  a 
writ?    Ibid. 

A  plea  of  Jtisti6eation  bv  ao  dfficer,  (to  trespass  for  taking  the  goods  of  A. 
B.)  that  he  took  them  under  a  dii^ringas  against  C.  B.  (meaning  the  said  A«^ 
B.)  to  compel  ao  appearance,  with  an  averment  that  A.  B.  and  C.  B.  are  the 
same  person,  cannot  be  supported,  unless  A.  B.  appeared  in  that  acdon,  and 
did  not  plead  the  misnomer  b  abatement.     6  T.  R.  234. 

If  ha  had  appea^iBd  in  that  aedon,  and  had  omitted  to  plead  in  abatementi 
he  would  have  been  concluded  by  it.    Ibid«    2  Str.  12l8r 

"  The  writ  ought  only  to  have  issued  for  so  much,  and  the  court  afterwards,* 
on  motion,  ordered  it  to  be  quashed,**  imports  that  it  was  quashed  for  the 
excess  only.     15  East,  612. 


Nn5  (SM25.)  To 
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55b  ^^PDEADERl 

(S  M  25.)  To  trespass  for  cattle  or  goods.    D0ttie»&r 
',    •  rent,  &c.  '       '"' 


•I  •  •  •  n 


TV»  trespass  for  taking  catde,  or  <yther  gaodiy  the  dafaadant  w^ 
plead  that  he  tdok  theln  as  a  distress  for  Teat  iind  sernoes.  -  Vile 
ante,  (3  K  115.) 

Where  defendant  justifies  (in  trespass  for  taking  die  platntiflTs  goods,^aad 
(Kmterting  them*  &c.)  taking  tbem  as  a  distress  for*  rent,  Ihe  talong  and-con- 
viening  are  odnsklered  as  the  same  thin^;  and  therefore  it  4i  not  iaoonSisttat 
to  plead  a  justification  to  the  taking  and  conyertiiig  all  thegood^Sa  a  dkm^ 
andaftenrards  to  say  that  he  left  part  of  them'  m  tba-pukitifra  ponesfjcu. 

Or,  for  a  rent-chaigf  ^    Vide  antc^  J^^  K  18.)  . , , 

Ory.forceDttesePviNlivw-.s  lease  for  lite  or  Sfifiup^  y^i^i^  sd^^ 

•  **tOt{^  ibrrelief^'aviieteiaiiietity  8cc.     Videante^  (5  KA^  87ydM4^^ 
^€>r}idtUAl.    Lut.'I'Saa  "''"  u- ••y* 

';  ^  Mr  M¥r  vritheut^ayii^  how  mueh  the  ioH  was.    Budb:^  1  14l  *  '  >  •  < 
For  toll  or  stallage  in  a  fair  or  market.     Lut.  l^i^.  149^  ^'  ^* 
-  So,  1i^  may  justify  as  an  ofScer  by  the  ^t.  1  Ja.  28.  for  MikH&ing 
.  and  seizing  leather  not  tanned.  *~     \ 

j  '  The  Aefi^Ddant  may  plead  that  they  took  tbe  goods,  aft  searchers  of  tsAned 
leather,  appointed  by  virtue  of  the  stat.  2  Ja.  I.e.  22.  the  goods  b^iA^fa^df- 
fbianty  ^04  within  the  meaning  of  the  statute,  and  that  they  had  ^enliodce 
of  tl\e  seizure  to  the  lord  mayor,  that  triers  might  be  appointed.  1  Xaitw^  181. 
^lutw.  1402,  '  '• 

J3ut  a  plea  that  the  defendant  had  seized  the  goods,  as  searchers  W  seiie 
leather  insufficiently  dried,  the  goods  in  question  being  insufficiently  dri)^  io 
the  judgment  of  the  defendants,  is  bad.     6  T.  R.  443. 

A  qondepmation  by  four  out  of  the  six  triers  of  leather,  (the  whofen^nber 
beiiuL  met  for  the  purpose  of  trying,)  must  be  considered  as  a  cond&wioo 
^  6f  iS  eiix,  on  the  principle  of  tlie  act  of  the  majority  in  a  power  of 'a  Jlibiic 
^  nature  bidding  the  minority.     1  Boi(.  ^PUU.  229. 

4^  11)  gamek^per^  for  seiaung  tbe  gun,  &c.  of  a  person  notqSiSSBei 

. .  J  Fionr  Yei^uog  a  herio^  &c*  due  by  custom.  LujL  1310.  Wint^Eot 
62<.    ¥ide  ante,.  (SK  280 

'  iTkstotheiproperty  ofth^  horse  nt  the  time  of  tike  suioreaikr  WM^  natrjis  ifae 
ten^t, is «  ffOM  r^eplicauon.    Kit, 271.  ..  n  ii  ' 

• 'Where  we  land :iseapyliold«  j  ..ii«m.     r 

'Or,,dueby  tennr^^  or  reseryed  upon  a  demise*  i ;  mw  \  ' 

If  dh5  defendabt  jiistiQed  as  servant'or  bailifftft  ancitbei%n4i^he  is 
not  so,  the  plaintiff  may  reply  de  son  tori,  ftc.     Oo.  fil.'iWJ'   *' ' 

(3  M  26,)  Damage  feasant  - 

So,  the  defendant  may  plead,  that  the  place  where,  fcc»  itss  his 
fr^ebol^,  and  he  took  damage  feasant.    Vide  ante,  (i  K  21.}  / 
,     IllatrUiwas  tbe  freehold  of  B.  end  be  took  as  hi^  servant  the<Mtk} 
8&C  damagiQ  feaMit. «        ^     . 

i   n  IThAt.BNwaa.aeiaod  and  demised  to  Jiiiaibf  yean,  who  took 
■'•fiettsflfntt;   iLar.  EntA«1309.    <  ^'  -i  *'  -  -  f  ^i-  .-•  • 


^  That  the  pluintiff  used  neto  to  fish  in  his  several  fishery^  for  which 

he  (odLitbeBi  damage  iopsaot.    Cro.  Car^  288*7     '  ^  ^^  r  > 

In  trespass  for  impounding  cattle,  and  keeping  them  so  close  that  one 
died,  not  guilty,  and  Justification  for  damase  feasant ;  verdict  for  plaintiff  on 
vtet ;  rfbh  Mendant  oiueaind';  ikere  shaU  be  Judgtaent  fi)r  dedtmdaat  \;  ibr 
Jke*  JustifioaticRi^  ciwers  tbe  .wkole ;  the  dsath  of  the.  beiak  jbeMlg  \M\yYfmfmr 
men,  and  need  not  be  answered.    Plaintiff  might  have  hadc^sp  6|r  the  d^aljb 
..»Wi|fu.313;.  .    •,,...-.  ..',;..,     . /./  ^ 

n  Tbft  ^eTcBidaiit  must  shew  bv  what  title  he  .was  seised^pir  posse^a^ ; 
fiii^kisjiiotcisufficient  to  aay^.  that. he  was  posseesedy  or  that  U  wits^ius 
idoie^  wWiocit*  moine.  .R.:upon  ^wcial  aemiirrery  <^.Mo4-i4Ld.  i  IR* 
Lllt.''4492.'  R.  cmt  2  Mod.  70.  S  Mbd.  138.  if  if  is  not  ftetoss 
quare  clausum  /regit :  \xqt  these  cases  are  denied.  Lnt.-  »d2. 
R.  Caf  th.  10.     Salk.  «2. '  Vide  ante,  (C  41*)  ' 

'  fii  frespass  fbfHiiking  afild  drtnng^the  plaintiff  lea^^e^  to  ^ich  thefe  was 
a  justification  that  the  defendant  was  lawfully  possessed  of  a  certsin  close, 
and  tliat  %e  todk  ihe  cattle»  thefe  damage  feasaqet,  die  (daintiff  may  specially 
reply  tide  in  another,  by  whose  command  he  ej^red,  &c. ;  and  it  doea  not 
vitiate  the  seplicatioii  thafe  it  uuiecesaanly  poooeeded  to  give  colour  tO'  tbe 
defendaaUr    J  East,  212. 

j^r.  JEwdanceof  this  &ct  might  have  been  given  under  the  general  repli9adon 
de  i^jurid  sud  praprid.    Ibid. 

,,^t,is  si^fficient  for  defendant  to  plead  that  he  was  lawfully  poss^sed, 
.possession  being  sufficient  agdnst  a  wrong  doer.  Per  Ld.  K.  and  Lawrence,  J. 
.  J JE^^  216.218. 

To  this  plea  plaintiff  may  reply  de  injurid  generally.    Adm.  1  East,  216. 

But  if  he  replies  tlhat  J.  §.  was  seised  in  fee  and  that  he  entered,  'Sic.  as 
^  bis  aervantf  and  the  defendant  traverses  the  seisin  of  J.  S.,  which  is  found 
agaipst  him,  he  cannot  afterwards  impeach  the  sufficiency  of  the  teplication. 
R.'l  East,  212. 
,    Though  it  g^ve  the  defendant  colour,  which  was  unnecessary.    Ibid.  ^ 

In  trespass  for  taking  cattle  by  one  tenant  in  common  against'  another,  if 
defendant  pleads  that  he  took  them  daipage  feasant,  plaintiff  ought  to  reply 
specially  that  he  was  tenant  in  common  with  defendant,  and  not  roply 
ge/ieplly  de  injurid.     1  East,  2 1 8,  2 1 9. 

In  trespass  for  taking  cattle,  defendant  pleaded  th%t  he  wias  lar\^fully 
possessed  of  the  croft,  and  because  the  eatUe  were  damage  fe^Mknt  he  took 
them.  Keplication,  that  A.  F.  was  seised  in  fee,  that  she  married  T.  M;,  that 
they  had  issue ;  that  A.  F.  died,  that  T.  M.  was  entitled  lor  Ule  by  Che 
^Curie«y;  tM  thiC  plakitiff  put  the  catde  in  by  his  comaiaqd>;  thadt  they 
continued  therein  until  defendant  claiming  mder  a  cbaitarof-  ckmise 
(whereas  nothing  passed  by  it),  entered,  &c^  defendant  traversed  the  siUsin  of 
A.  F.  which  was  found  agMOst  him,  after  which  R.  N.  to  arrest  the  Judgment 
on  tbe/grou^d  that  di^ Replication  was  had;  but  oa  C.  S*  the  .poi»l  held  it 
good,  and.It.  p.  .  Ifiast,  212.  P.  C^ 

But  the  defendant  cannot  justify  destroying  the  goods,  &c*  found 
damage  feasant. 

Nor,  the  cutting  nets  or  oars  to  prevent  fishing  in  his  fishery. 
B;^r(K>Car.  228. 

Noi^,  dhasing  of  ewes  ^herelrf  deieriorat^  Juer^nt    R«  3*  Leo^  15. 

NoT^  Cutting  the  wood  of  a  seat  erected  in  a  churdi  without  licence^ 
&C.  though  removed  by  tlie  churchwardens.    R.  ^Moy^  I09r  ^  • 
.    In'trSSpiBS  for  biv^ng  and  enttritir  a  hdus^'.andtaliiba<^cwa^  g^M^  ftud 
convening  them  to  his.  own  use ;  if  defendant  |ileadi9  ihar  ke  took  llt^n 
damage  feasant,  and  ren^ov^  them  to  t^e  po^nft  aq4  ieft  them  for  plaintiff^s 

Nn  4  use 


SSt  PL£At>KR. 

HMiki^lMuls  fcr  k  k  110  miuf#tff  to€mcoii¥inteatd'lii4^  Art 

381. 

\   li  18  a  good  replicalioii«  tlyit^alter  Ike  takiog  dbouige  teaitit*  dcfeniHit 

oovverted  the  hmtt  tp  his  own  tiae.    3  Wils.  2v. 

So,  the  plaintiff  to  a  taking  damage  fcasaat,  iBOKf^^  ^m^  ^ 

taking  w*0  in  anolber  place.    R.2Cro»141. 

* 

(3  M  S70    For  prevention  of  damage. 

SOf  the  defendaotf  toBy  plead  that  be  tcx)k  to  a^toid  daniage  oCncr- 
wke  inevitable :  as,  diat  ne  took  out  of  the  house  to  prtsetfb  from 
fire.    Semb.  21  H.  7.  ^7.  b.    Vide  Trespass,  (D). 

That  he  chased  cattle  damage  feasant  with  a  dog.  R.  4  Ca  38* 
2  Rol.  566. 1. 20.     R.  Jon.  ISl.     Poph.  162.     Vide  post,  (S  M  38.) 

That  he  removed  iron,  &c.  which  the  plaintiff  had  brok6  down 
his  fences,  &c.  with,  and  left  upon  his  land,  to  the  land  of  the  plain- 
tifl^  and  gave  him  notice  thereof;  for  he  need  not  take  it  damage 
feasant  and  impound  it.     E.  2  Rol.  566. 1. 35* 

But  it  is  no  plea  that  he  took  for  the  safety  of  hb  goodsy  when 
the  owner  may  have  remedy  if  they  are  destroyed :  as,  ihst  he  took 
corn,  severed  for  tithes,  and  carried  them  to  the  bam  of  tlie  plaiBtii( 
the  parson,  to  save  them  from  the  catde  going  in  the  same  dote* 
R,  21  H.  7. 27.  b. 

That  he  took  the  plaintiff's  horse  going  in  the  field  for  ftsr  it 
should  be  stolen.    Ibid. 

(3  M  28.)  Default  of  the  plaintiff  himself. 

So,  the  defendant  may  justify  for  the  plaintiff's  own  defiudt:  as, 
if  the  plaintiff  puts  his  grain  or  money  with  those  of  the  defindnt, 
he  may  justify  taking  the  whole.  R.  2  Rol.  566. 1. 15.  2  BuL  323. 
2  Cro.  S66. 

Or,  if  the  plaintiff  takes  a  handful  of  grain  from  the  defisndant 
and  mixes  with  his  own,  the  defendant  may  take  a  handfiil  of  his. 
2  Rol.  566.  1. 12. 

So,  if  before  execution  against  A.  he  puts  the  goods  of  B.  amonoit 
hu  by  covin,  that  an  action  may  be  brought  for  the  takiBg  hjo* 
*  Per  Ley,  C.  J^    2  Rol.  303. 

If  in  trespaas'lor  breaking  down  and  oanrying  away  a  gats,  dlSidafesdliBt 
Justify,  and  coadude  that  he  deposited  die  ^te  in  a  cMvanieatplaoe  for  ibe 
use  of  the  pkiotiffs,  to  which  the  phdntiC  to  ttudce  hini  a  srsspssssr  «^Mw> 
replies  a  subsequent  conversion ;  the  repfieadon  is  not  supported  by  f^ 
that  the  defendant  placed  liie  aate  upon  his  own  land,  since  even  suppoang 
that  to  be  a  conversion,  the  pudndff  has  acknowledged  that  the  dafcadut 
was  rig^t  in  so  doing,  by  not  denying  sod  therefore  admttliBg  the;  coal^^ 
of  the  plea.    4  T.R.  364. 

(3  M  290  I>efect  of  fences. 

So,  the  defendant  may  {dead  that  the  defendaafe  by  pnscsiptiflo 
owbt  to  repair  Iha  fcncea  between  the  closes  cl*  the  fdaintiff  vai 
dewndant,  and  for  want  of  repair,  his  calde  aocaped  mai  Hd  tke 
(damwe  allied.     19  H.  8. 9.  tt.    2  fUA.  965.  h  SO.    Tho^  EBt.304. 

Thst 


Pleadim  h  Iri3peus.  M9 

I 

That  tbo  plaintiff  ought  ta  itipakr  ibt  fences  betwMi  Ids  ekse  and 
the  highway,  and  for  want  thereof  his  cattle  eftCaped  out  of  thei  high** 
way.     10  £d.  4. 7.  b. 

Or,  between  his  doM  and  the  place  where  the  defendant  has 
common.     Win.  996.  or  1 1 10.  edit.  1680..    Lut.  1  S57i 

Any  one  occnprioff  a  dose,  the  owtiers  of  which  are  bound  to  maintain 
the  fetice  whidi  divides  it  fircMn  another's,  is  liable  to  the  neig^bomig  hmd- 
boMer^  tf  the  fence  goa  to  deea^,  whatever  i^teeinent  he  may  have  made 
with  bis  landlord  about  repairing  it.    4  T.  R.  318. 

It,  by  i%reem«Dt  bctwacn  the  buuflord  and  tcnaiitf  the  kadlord  is  boand 
to  repair  a  dividing  fence>  an  action  lies  against  him  for  the  conseqaancta  ef 
allowing  it  to  go  to  decay.     2  H.  B.  349. 

One  bound  to  repair  a  dividing  feaoa  has.  not  thereibus  a  right  to  cut  the 
<£tch  into  the  neighbouring  land.    3  Taunt.  137. 

If  aehher  of  die  owaers  of  doses  which  a^oin,  is  boand  to  maintain  the 
dmdiii^  feaoe,  each  is  liable  as  a  treipassef,  if  his  cattle  escape  into  the 
others  dosa^    1  Taunt.  d29. 

That  the  plaintiff  or  a  stranger  by  his  command,  threw  down  the 
feaceS)  whereby  the  cattle  escaped* 

And  it  is  sufficient  for  the  defendant  to  say  that  he  is  possessed  of 
m  dose  adjoining  to  the  plaintiff's  close,  without  saying  by  what  title^ 
t)r  for  what  term.     R.  Yd.  74. 

That  all  occupiers  ought  to  repair.  Semb.  1  Sal.  357.  1  Vent. 
97*    Ray.  192. 

So^  the  defendant  may  justify  entering  to  recbasecatde  that  escaped 
for  want  of  fences.     3  RoL  56B.  1.  35.  40. 

^  But  it  is  not  sufficient  to  say  the  plaintiff  repurare  d^etf  without 
sliewing  by  what  title,  to  wit,  by  prescriptioni  or  otherwise. 
R.  Yd.  75. 

That  by  agreement  the  plaintiff  ought  to  repair  ;  for  he  may  have 
a  remedy  upon  his  covenant.     Per  three  J.  Cro.  £1.  709. 

So^  it  is  no  plea,  if  he  suffers  his  cattle  to  continue  there  after 
notice,  thoueh  the  fences  are  not  in  repair.     Semb.  2  Leo.  93. 

Or^  if  his  cattle  escape  out  of  the  highway  into  bis  land,  because 
there  is  no  fence;  if  he  is  not  bound  to  maintain  it.  2  Rol.  665. 
1. 47. 

So,  he  cannot  all^  a  custom  to  repair,  but  must  prescribe  that 
such  an  one  ought.     1  Vent  97. 

So,  it  is  no  plea,  that  a  forester,  &c  entered  to  rechase  deer,  JtO. 
that  escaped  by  the  plaintifi^s  n^lect  in  maintaining  the  fence,  &c. 
for  when  it  is  out  of  the  forest,  park,  &c.  the  property  js  gone.  R. 
Kdw.  30.  Manw.  106. 

Replication. 

To  diis  plea  the  plaintiff  may  reply  de  son  tort,  and  traverse  the 
prescription.     Rase.  621.  b» 

Or,  de  son  tort,  and  traverse  the  waht  of  rqNUr.  Win.  909.  (or 
1113.  edit.  1680.) 

Or,  de  ion  tort^  and  traverse  the  escape  modo  ^Jbma.  R.  *Lut. 
1358,  9. 

Or,  de  son  tort  demesne  generally.     Rast.  621.  a. 

-      So, 
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Soi  that  tbe  fences  were  soffident^  bat  the  pendant*!  cattle  thmr 
down  all  ihe  fences.    Ibid. 


./  •  '    r  ■ 


:;^      /  (3  M  30.)  Necessity.  . ;,, 

So,  the  defendant  may  justify  for  unavoidaUe  necessity:  ai^ftat 
he  threw  goods  (being  iu  a  common  baige  upon  the  Thaaae^kto 
the  wa(dr^  in  a  tempest,  to  save  the  piKdngars'  lives.  R.  9  IULS67. 
1.  5.     R.  12  Co.  63.  •.  ir 

That  he  pulled  down  the  house  to  estrngoish  the  fim*  12  Co.W. 
Videaiite,'(SM2O0 

(3  M31.)  Involuntary  accident 

So,  the  dcrendant  may  plead  that  it  was  not  in  his  power  to  pi^i^ent 
it ;  as^  that  the  cattle  goiniz  in  the  road  by  the  plaintiff's  close 'bp- 
iim  4*  sparsim  against  his  will,  depastured  the  plaintiff's  grass  or  dbnu 
2  Kol.  566.  ].  ulL 

That  he  chased  sheqp  mixt  with  his  own  to  a  place  where  he 
might  separate  them.     Per  Rede,  21  H.  7.  28.  a.     Latch,  13. 

That  the  executor  took  goods  mixt  with  the  testator's  goods,  tiD  he 
had  knowledge  of  the  mistake.     21  H.  7.  28.  a. 

So,  the  defendant  may  plead,  that  his  dog  chased  the  plaintiff^s 
ahe^p  out  of  liis  land,  and  pursued  them  against  his  will  into  the 
(daintiff's  land.     R.  Lnt.  13.  119. 

That  a  horse,  being  unruly,  violently  carried  the  plough  into  ths 
plaintiff's  land  adjoining.     Latch,  13. 

,)  That  trees  were  blown  down  by  the  wind  into  the  plaintiff's  land, 
and  he  entered  to  remove  them.     Ibid. 

That  driving  sheep  in  the  highway,  they  against  his  will  escaped 
into  the  plaintiff's  land..    Ibid, 

That  fruit  fell  from  his  trees  into  another's  land  adjoiiiing^  and  ibe 
picked  it  up.     Latch,  120. 

But  it  !s  no  |riea,  if  the  accident  was  by  a  vohmtary  act,  or  A^jgfect 
ofithe  defendant ;  as,  if  a  man  lets  a  falcon  go  at  a  pheasant  in  lu& 
own  land,  and  pursues  it  into  the  land  of  another,  trespasa,lies. 
Latch,  13.  ^     '    '^^ 

If  he  cuts  down  a  tree,  which  (alls  into  another's  land,  and  hl^aa- 
ters  to  remove  it.    Ibid.  .  "^      "  ''" 

[(3M31.  a.)  Tide.] 


J  i>  •)< 


r  An      \nr)» 


In  trespass  to  personal  property,  the  plea  nay  oontrorert  thctitlBnoitlke 
possession  of  landw     1  East,  212.  f  .-^^u^ 

(3  M32.)  To  trespass |?ro  bonis  cum  uxoreabductis.^ 

To  trespass  for  taking  goods,  cum  uxor,  the  defendant  may  plead 
that  she  was  the  wife  of  the  defendant.     2  Rol.  551. 1. 10.  '  . 

That  betook  her  by  leave  of  her  husband.     R.  1  Ed.  4«  L  a. 

But  the  defendant  cannot  plead  ne  ungues  accouple.  2  Rol.  JiSU 
1.  5. 

'        »     («MSS.)  To 


Plea^ling  in  trespass,  ^/^ 

(3  M  33.)  To  trespass  for  kiUuig  a 4og,t&iv  i>^  n.,n£, 

So»  to  trespass  for  killing  his  dog,  tfaa  defendant  may  plead  that 
die  dog  chased  the  conies  in  his  warren,  occ.  R.  2  Cro.  44.  Agreed^ 
1  $id.  SS6.     Cont.  2  RoL  567- 1.  35. 

Or,  that  he  killed  the  deer  in  his  park.    3  Ijev.  28^  S6.    - 

And,  he  need  not  say  that  the  plaintiff  knew  of  the  qvali^  of  tke 
dog  to  haunt  the  warren,  &c.     2  Cro.  45 

Or,  that  there  was  a  necesBitr  to  kill  it.     1  Sid.  dS6«    8  LeT.^8. 

So,  the  defendant  may  plead  that  the  plaintiff's  mastiff  came  into 
the  defendant's  court,  to  the  terror  of  his  family,  and  theriefore  he 
killed  it.     R.  Lut.  U94.      > 

Qr,  fastened  upon  his  dog,  and  h^  could  not-otherwise  pi^  them. 
Adm.  1  Sand.  84. 

But  if  the  defendant  pleads,  that  the  plaintiff's  dog  fastened  upon 
the  defendant's  dog>  for  which  he  killed  it,  he  must  shew  that  he  could 
not  otherwise  part  them.     R.  1  Sid.  386.     1  Sand.  84. 

So,  it  is  no  plea>  that  the  dog  chased  a  hare  into  his  land,  and  there- 
fore he  killed,  or  took  it.     R.  2  Cro.  463. 

A  plea  which  justifies  killing  a  dog  because  chasing  hares,  must  at  any  rate 
aver  that  they  could  not  otherwise  have  been  saved.     1 1  East,  568. 

'  So,  if  the  plaintiff  replies,  that  he  chased  conies,  deer,  he.  in  hia 
G^m  land,  and  the  dog  pursued  into  the  park,  8co.  he  miair  say  he 
endeavoured  to  restrain  him  from  going  into  the  p«f^,  &c.  R. 
3  Lev.  28. 

If  a  deer  be  out  of  a  forest,  the  owner  of  the  land  where  it  is  may  hunt  it 
to  the  forest ;  but  when  it  gets  to  the  forest,  he  ought  to  call  in  hb  dogs.  D. 
Poph.  162. 

So,  if  trespass  be  for  taking  a  dog  with  a  collar,  it  is  no  bar  to  saj 
he  was  coursing  a  hare  in  his  soil,  and  he  took  him,  and  led- him  away* 
R.  2  Cro.  463* 

(S  M  34.)  To  trespass  quare  clausumJregit.-^Tiie  conunon 

bar. 

To  trespass  quare  clausum  aut  domumfregii,  &c.  the  defendant  may 
plead  the  common  bar,  viz.  that  the  close  or  house  in  the  declaration 
was  the  defendant's  own  freehold.  Win.  Ent.  961.  (or  1077.  edit. 
1680.)     14  H.  8.  24.  b.     Supra,  (3  M  11.) 

No  man  who  has  a  ri^ht  of  endry  can  be  considered  as  a  trespasser  for  en- 
tering, unless  his  entry  is  attended  with  such  acts  of  violence  as  would  subject 
faim  to  atcriminal  prosecution.    Per  Ashurst,  296.    3  T.  R. 

Quaere.  When  the  plaintiff  names  hb  close  in  the  dechuration,  can  the  de« 
,  fondant  plead  this  plea  ?    Willes*  218. 

If  the  defendant  pleads  the  common  bar,  he  roust  name  the  lands, 
which  are  his  freehold,  otherwise,  if  the  plaintiff  has  lands  in  the 
same  place^  as  well  as  the  defendant,  the  trespass  cannot  be  proved,  jn 
the  defendant's  land,  for  it  shall  be  intended  in  the  plaintiffs  ^d, 
and  he  shall  not  be  put  to  a  new  assignment  till  the  defendant  ascer- 
tains another  place  by  name.     R.  Dy.  23.  b. 

Yet  if  trespass  is  qttare  ctausum  in  D.  &c.  it  is  suffident  for  the  de- 
fendant to  prove  that  he  has  a  freehold  in  D.    Sal.  453. 

If 
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If  it  is  quart  clausum  vocat.  A.  in  D.  he  must  prow  title  in  a  dose 
of  the  same  dame^    lUd; 

If  upon  the  common  bar  there  is  a  new  «ssigninent»  where  it  is  not 
necessary,  it  will  be  good  by  the  statute  oijet^aile  after  verdict.  R. 
1  Brownl.  200. 

So»  a  new  assignment  may  be  made»  though  the  defendant  justifies 
in  the  former  phice.     R.  Su*  453. 

To  freehold  pleaded,  the  plaintiff  may  say  that  beibre  the  defend- 
ant had  any  thmg,  A.  being  seised,  leased  to  him.    Jon.  S52* 

But  if  to  a  common  bar,  the  plaintiff  replies,  that  the  place  is  sueh, 
the  defendant  cannot  rejoin  that  it  is  the  same  place  as  in  the 
bar ;  for  the  replication  says  al.  than  in  bar,  and  therefore  the  plain- 
tiff will  be  estopped  to  give  evidence  of  a  trespass  there.  R.  Cro. 
£1.  492. 

So,  is  trespass  be  for  goods  taken  in  D.  the  defendant  cannot  jJead 
the  common  bar ;  for  D.  is  named  only  for  a  venue.  R.  upon  gene- 
ral demut T(>r.     Sal.  453.    Mod.  Ca.  117.     Carth.  176. 

If  the  defendant  agrees  in  the  name  of  the  place,  and  varies  in 
quantity,  or  other  description,  the  plaintiff  cannot  assign  a  difl^ent 
quantity  to  the  place  whei'e.  Sec.  but  must  say  there  are  two  places  of 
such  name,  ^vc.  and  that  the  trespass  was  in  this.  R.  Yel.  166.  Cro. 
El.  897. 

If  the<  4®feiidant  names  a  place,  which  contains  the  land  in  the 
declaration  >4lM^  more,  the  plaintiff  shall  say  that  the  trespass  was 
in  such  land,  without  answering  to  the  other  quantity.  R.  27  H.  8. 
22. 

If  the  declaration  is,  in  a  market  in  B.  if  the  defendant  iusdfies  in 
B.  it  is  sufficient,  though  he  does  not  answer  to  the  market;  for  if 
die  place  makes  the  justification  bad,  the  plaintiff  must  shew  it.  R. 
2  Jon.  207. 

If  the  common  bar  is  pleaded,  the  plaintiff  may  reply  that  it  is  his 
freehold,  and  join  issue  upon  it.  Ast.  Ent.  504.  for  per  two  J.  Hou^t. 
eont.  2  Cro.  594.  he  cannot  traverse  that  it  is  the  defenchnt's  freehold. 
So,  by  Levinz,  Lut.  1401.  1419.  27  H.  8.  22.  b. 

The  plaintiff  may  reply  that  the  place  in  question  is  the  soil  and  fre^old 
of  the  plaintiff*,  and  not  the  soil  and  freehold  of  the  defendant.    Willes,  218. 
Or,  may  make  a  new  assignment  of  the  place,  where  the  trespass 
was  done.     2  Cro.  594. 

If  the  writ  is  general,  and  the  declaration  for  un&  rodd  terra,  by  a 
new  assignment  he  may  say  an  acre.     Win.  Rep.  65. 

Kthe  declaration  is  quare  dausum  Jr^ii,  a  new  assignment  in  a 
bam,  &c.  is  bad.    4  Leo.  16. 

But  qu€Hre  domumfregit  is  sufficient  for  a  bam,  &c.  Ibid.  2  Leo. 
185. 

The  new  assignment  must  ascertain  the  place,  and  tberaferc  two 
acres  of  land,  siveprati,  is  bad.  R.  Dy.  264.  a.  Bwdi.  pL  222. 
1  And.  51. 

So^  if  it  does  not  givea  name  to  tbeplaoe,or  the  abuttals,  it  is  had. 
Semb.  Ehr.  264.  a. 

And  if  it  gives  the  abnttals,  they  nait  be  proved.  Semb.  Dy. 
161.  b. 

Thcie 


I 
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.  There  caa  only  be  a^ew  assigDment  where  there  19  •  tpecielfikiu    \(E, 
R.  479.  , 

Where  the  plea  has  completely  aDSwered»  and  \%  fitted  tQ  every  item  pf  die 
complainty  the  plaintiff  cannot,  after  replying  to  the  defence,  newly  asgiga* 
10  East,  73. 

The  use  of  a  second  count  is  to  avoid  the  necessity  of  a  new  assignment, 
though  it  does  not  in  all  cases  supersede  it.     1  T.  R.  479. 

If  a  declaration  contains  two  counts,  to  one  of  which  the  general  issue  is 
pleaded,  and  to  the  other  a  special  plea,  to  which  there  is  a  new  assignment, 
the  plaintiff  cannot,  on  fiuling  in  the  proof  of  his  new  assignment,  gire  the 
cause  thereby  intended  hi  evidence  unaer  the  second  count.    2  T.  R.  172. 

A  plaintiff,  by  new  assigning  to  a  special  plea,  admits  that  he  does  not  go 
for  the  cause  therein  specified ;  so  that  he  cannot  sivie  that  cause  ia  «?i* 
dence  under  a  second  count  to  which  the  general  issue  is  pleaded.  2T. 
R.  172. 

Semble,  that  if  a  plaindff  in  an  action  of  trespass  against  two  new  assigns 
a  Joint  trespass  by  both,  he  cannot  recover  against  one  defendant  on  the  new 
assignment,  by  proving  an  act  of  trespass  by  nim  alone.    2  T.  E.  1 72. 

To  a  new  ass^mant  the  defisndant  may  pleads  not  guilty,  or  ym* 
tify.    14  H.  8. 4.  a. 

And  may  justify  for  another  cause  than  hia  bar.    R.  Mo.  540. 

To  the  new  assignment  the  defendant  most  plead,  not  guilty,  mr 
justify ;  for  he  cannot  say  that  the  place  assigned  and  die  place  in  bar 
are  the  same.    R.  Dy.  161.  b.  in  marg,    R.  jM[o,  465. 

(3M85.)  licence. 

So,  ta  clausumjhegtt  the  defendant  may  plead,  ^atxy  by  the  phSn* 
ti£rs  licence.     Win.  Ent.  1099. 

If  A.  license  B.  to  enter  his  house  to  sell  soods,  B.  nay  take  assistants,  if 
necessary,  for  the  purpose  of  selling  them.    Willes,  195. 

And  if  it  be  pleaded  that  K  and  also  C.  and  D.  hia  aenrante,  and  by  his 
eommand,  entered  for  that  purpose,  aad  necessarily  continued  tktn  so  long, 
it  wiU  be  undentood,  that  it  was  necessary  for  them  all  to  enter.     Ibid* 

And  licence  at  a  day  before  is  sumciant,  without  saying  it  comi" 
nned;  for  it  shall  be  intended,  if  the  contrary  does  not  ^>pear. 
Samb.  Cart.  218. 

So,  licence  by  the  plaintiff  may  be  ffiven  in  evidence  upon  not 
guil^.     Per  Rede,  21  H.  7.  28.  a.     2  T.  R.  166. 

So,  he  may  plead  licence  by  the  bailiff  of  the  owner,  and  it  will  be 
aided  after  verdict.    R.  2  Qxo.  877. 

So^  an  implied  licence :  as  entry  adawnUum  inpuerpmiofertnd* 

Continuance  after  the  death  pf  lessee  for  life  for  six  days,  before 
which  time  he  could  not  remove.     R.  2  Cra  204. 

So,  if  A.  licenses  B.  to  put  trees,  &c.  in  his  garden,  and  afterwards 
sdls  the  garden  to  D.  who  continues  them  ther«  without  seiaure.  Mod. 
Ca.  171. 

Or,  licence  by  law;  as  thmt  damusJuU  communis  tdbema.  Win. 
Ent  1087, 1088.  1097. 

That  be  entered  to  shew  the  sheriff  tba  cwtde  upon  n^devin.  S  jftol. 
558.1.12.     Videpost,  (3 M a90 

*  To  view  waste. 

IS^for  breaking,  &c.  a  man*s  house,  and  debauching  his  daughter,  per  qifod 

tervUium 
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MiMtiMi4Mitiil»  lioeoM  to  estttV  ifplMided,  »•  goodlNur,butcuiBOtbe  gheo 
in  evidence  under  the  general  issne.     2  T.  R.  1 66.  .    - 

But  entry  by  Kcence  of  the  pkintifF's  wifis,  or  servanti  ig  «ot  saffi- 
oiflhl.    Jl.  .Gro.  EL  876. 

Nor,  entry  to  take  his  goods,  or  his  falcon  that  pursued  a  pheasant 
there.     U.  2  Rol.  567.  L  30.    Vide  post,  (3  M  89.) 

Nor,  entry  to  visit  his  sick. daughter,  being  servant  to  the  phiintiff. 
R.  2  Rol.  567.  1.  20. 

,Qf^  tpi^m^nd  bjs.debt,  if  he  does  notsigr  that  the  owner  was  then 
tj],^  ,  R,  Cro.EK  676.  . 

So,  the  licence  will  be  determined  by  salf  of  th^  land  wh^dQ  it 
Wfis^ven.  •   Per  Hq)^  Mpd.  Ca.  171. 

Licence  to  be  exercised  upon  land  for  twenty-one  years,  gra»faible  vfon 
deed  and  without  writing.     7  Taunt.  374. 

Whilst  a  licence  condnues  in  its  nature  revocable,  it  may  be  revoked. 

^*».78;**  ^        ^ 

Even  admitting  that  in  general  a  licence,  when  executed,  cannot  be  cauo- 
termanded ;  yet  if  a  rule  of  law  would  be  transgressed  by  holding  an  executed 
Ikteiiee'ifrttVDesUai  it  cannot  be  done.  Hence,  where  A.  agreeo  far  a  citbio 
consideration  with  R,  to  let  him  have  a  tunnel  in  hb  land,  but  of 'whick  oo 
VMllsKf  W^s^tfaape  HMiOfute  by  the  fonuar  to  the  latter  ;  held,  tliatiu  do 
t^  to  i(be  v&iw  could  pass  by  a  parol  licence  or  contract*  (to  oonv^  Irkidi 
was  the  ^bjecf  pi  the  present  licence,)  the  permission  was  revocable  sA  tb^iriif 
of  .the  grantor.    4  East,  107. 

'/Wliere  a  licence  is  carried  into  effect,  it  can  onlv  be  rescinded  by  placing 
the  other  side,  or  furnishing  him  with  the  means  of  placing  himself  in  tM 
same  sitifadon  in  which  he  stood  before  he  entered  on  its  execudoo.  8  East, 
309.  '     ^ 

(3  M  86.)  Tender  of  amends. 

So,  to  an  involuntary  trespass  the  defendant  may  plead  a  tender  or 
sufficient Vinenda*    1  Bro.  Ent.  332.     Tho.  £nt.  304. 

And  by  the  st.  21  Jal  16.  to  trespass  quare  clatuumjregitj  the  de^ 
fsndfliit,  oiaolaimtiig  title  to  the  land,  and  shewing  it  to  be  an  invohin- 
tso^  trespass^  may  plead  tender  at  anytime  before  action  broogbt. 
.    So^  t»  a  negligent  trespass  by  escape  of  cattle,  See    2  Iu4. 579. 
LifiOi    jH    .  -'  ••'  "  *^ 

But  tender  after  action  brought  is  too  late. 
V  S05  bfteria  latitat  sued  out;  for  theptaintifFmay  by  hia^^ttcadon 
aver  that  he  sued  out  a  latitat  with  intent  to  declare  in^espate:    R. 
Cro.Car.  26«.     1  Rd.  588. 1. 3*  •       • 

So,  to  ayowty  for  .damage  Jeasant  in  replevin,  tender  must  be 
pleaded  b^re  impounding;  for  ivis  not'  within  the  n.  21  Ja.  1^. 
which  goes  only  to  trespass.     R.  Lut.  1596.  <  ^  '    :" 

•  •  60^  tebderanist  be  of  a*  aum  certain :  for  he  is  a  wrong  dber.   ^. 
686.  .  •-   • 

So,  to  a  voluntary  trespass,  tender  before  action  brotight  is  no  plea: 
as,  for  puttilig'  ^ttteuH  his-elose.     R.  2  Bol.  570. 1.  25.     Noy,.  i^. 

Or^  for  breaking  his  hedges^^  &c.    2  Rol.  570. 1.  25. 
•  ^9  ^  j^espasa  by  mistake^  tender  before  action  is  no  plea;  for^jf 
the  act  was  voluntary,  it  caimot  be  known  whether  it  was  by  mistah^ 
....         N      ...         r    »^  or 
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or  how.  intended :  a8»  that  he  cat  dowsn  the  plaintiff 'a  haybji  mistflke 

for  his  own.     R.  3  Lev.oW.  '     ■  -  ,/    ^  %  *      -.;.;.    i  ... 

Itoamitt  be  plcaded^intre^tMas  for  taldag  goods.    Str.  549^  i 

To  tender  of  amends  the  plaintiff  may  reply  quod  fion  todhdit.  TJbo, 

EntiSM.  ..'.■'./ 

Or,  that  the  amends' were  not  sufficient*  ^        •<       ^'^e>r: 

(S  M  87.)  Public  good.  u  ;    -  .h 

i^;  the  defendant  may  jaddfy  a  private  trespass  for  the 'ptt^ffi^  gtic^.: 
as,  entering  the  plaintiff's  close  to  make  a  bulwark  \n  delfeii^e  oTIhle 
k$M  and  kibgdom.   21  H.7.  27.  b.  '^^ 

Pulling  down  a  house  to  save  others  ttcitli  fire; '  21  H.  7.  ^..  %f. 
2  Hoi.  566. 1. 42.  :\  '      ." 

To  remove  a  nuisance.     Sal.  458.  »     j./ 

Sd^  an  ehtry  upon  fresh  suit  of  a  felon,  or  goods  stolen*,  ^j  npU 
^64.  1.  4^..  ,.,•■•,'■!.  I  -t.  I .-  1 

Or,  to  pudceia  distress.  .2  Rol.  566.  L  10*  .     (      m 

In  sucb  case  he  need  not  say  he  did  as  little  damage  j^possiUeu 
Ri  Sal. >4>68> 9.  1  h  -   .  .. .,  »>»  l.- 

•  But  he  cannot  Justify  entering  a  close,  or  d^fcging  iq>tbe  «bfl  ta^hMt 
or  take  a  fox,  badger,  &c.  though  it  be  for  the  poblid  g6od.'  tl; 
2  Rol.  558. 1. 10.    D.  cont.  Lut.  120.    R.  ace.  2  Bnl.  60. 

But  a  person  may  Justify  trespass  in  following  a  fox  \9ith  bounds  over,  the 

runds  of  another^  it  he  does  no  more  than  is  necessary  to  Idll  the  fox.    1 T. 
334. 

Nor,  entry  to  take  his  goods,  which  a  trespasser  carried  to  B/s 
house.     R.  2  Rol.  564. 1. 35.    D.  Mo*  20. 

Or,  to  search  for  hb  goods  stolen,  in  another's  land. .  R.  2  Rol.  565. 
L  15.     1  Brownl.  199.  '     . 

(3  M  38.)  Prevention  of  damage  to  himself. 

T  3o,  he  majr  justify  for  remoral  of  a  trespass  from  himself. duugh 
dama^  thereby  happens  to  another:  as,  if  A.  erects  a  dam,  wall,  -m. 
upon  iMa  soil  and  the  soil  of  B.  if  B.  throwv  down  the  wall  uponr  his 
soil,  it  will  be  well,  though  thereby  the  whole  wall.  Sec.  upon  the 
soil  of  A.  also  falls.     R.  Qro.  El.  26dk 

1  iSojbe  may  enter  the  land  of  another  to  remove  a  nuisaaoe  there  to 
himself.    2  Rol.  565i  L  50.    j 

He  may  break  a  house  where  he  is  wroagfiilfy  imprisoned,  to  make 
his  esc^po^  •  2  Rol;  566. 1. 5.    Vide  Execution,  (C  5.) 

He  may  chase  catde  damage  feuant  with  a  dog  to  remove  diem. 

2  Rol.  666. 1.  20.  1 . 
But  it  b  no'fdea  that  he  took  the  plaintiff's  horse  to  %  firom^he 

ateault  of  B.  and  others.     Ray.  423. 

*  *  *      . 

(3  M  39*)  Using  or  securing  his  property.  ./ 

So,  the  defendant  may  justify  an  act  for  the  securi^^  of  his  estate, 
or  interest:  as,  if  he  has  a  fishery  in  another's  soil,  he  may  justify 
putting  pales,  or  other  things  there.    2  Rol.  564.  L  27. 

It  is  not  a  £^)od  Justification  that  J.  S.  was  possewed  of  a  piece  of  timber 

which 
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Whieh  was  placed  in  iSie  foevf  In  ^tfo  Vf  a  tiia|MfltaiMi«  wind,  mod  tbatda^* 
dant  entereid  as  servant  to  cany  it  away,  because  it  does  not  appcnr  \mi  that 
the  timber  might  have  been  pnrpoielf  ezpoMd  t»  At  wbd  in  atieh  •  BMaier 
ai  to  matoB  die  wiiid  Mow  if  iatf  the  pMiUiff  •  d^  bfcin»r  it  decs  pot  ap» 
pear  to  have  been  fetched  away  in  a  proper  time,  because  it  does  not  apfaar 
the  timber  belonged  to  J.  S.  when  it  wa»  blow0  pver,  and  hfnmte  it  do^  pot 
i^pear  the  plaintiff  was  requested  to  permit  the  removal.    2  F.  183 

But  it  is  a  good  justifieadoa  that  thf  defeadanft  was  cutting  one  of  his  trees, 
and  that  a  bough  of  it  accidentally,  and  notwithstanding  his  endeavour  to  pre- 
vent il«  fell  into  the  plaintkf  s  doae,  and  that  the  defendaDt  eaterod  to  emr 
it  away.    (Semb.  2  F.  IM. 

If  A.  takes  B.'s  goods,  B.  may  jnMify  the  tiikiag»  though  tbei^  if 
an  alterati<m  of  the  Ibrm :  a^  if  tiaiber  take^  ia  cut  i«ta  botmfe  R. 
Mo.  19. 

If  cloth  is  made  into  clothes.     Mo*  90* 

So,  if  a  man  haa  gDoda,  timber^  &c»  jn  «  house  or  upon  Om  hndof 
another,  his  executor  may  justify  the  taking.     2  Rol.  564. 1.  Sf « 

If  a  trespasser  puts  the  goods  i^mni  his  o.wn  ImmJj  the  owner  my 
enter  to  take  them.     2  Rol.  566. 1.  uk.    2  Rol.  66. 

Otherwise,  if  a  tenant  in  common  takes  all  the  good^  which  ha  has 
in  comfkMNis,  and  puts  them  on  his  separiie  luad^  tbo  olbw  eawot 
enter  his  aeparate'land  to  retake  them^  thou^  Ua  may  rfrlakQ  his  p^ 
where  he  can  do  it  without  »  tri^tas.     E.  2  RoL  560. 1«  30. 

So,  the  vendee  of  goods,  timber,  &4S.  may  justify  an  entry  to  Cake 
them.    2  Rol.  567.  !•  40. 

So,  the  owner  of  a  water-pipe  by  ffrant  or  prescription,  &e.  may 
justify  entering  into  the  land  where  it  Ties,  to  repair  it.  R.  2  RoL  567. 
L  45 .  50. 

Soy  a  forester  may  justify  entering  into  land,  next  the  ferest^  bj 
prescription  to  rechase  deer  to  the  forest.     R.  13  H.  7.  16. 

So,  if  goods  are  stolen  and  left  in  B/s  housi^  the  owner  may  enter 
to  take  them.     2  Rol.  55, 6.  .        * 

Ro,  a  sheriff  or  his  officer  may  ant^r,  where  the  door  i^  open,  to  do 
execution  upon  the  goods  there. :  R.  Cro.  £1.  759. 

So,  /i.  mqr  justify  entaring  the  himaa  of  B.  then  there  to  demawl 
Us  debt  of  him,    Semh.  Croi  £U  876L 

But  if  A.'s  goods  are  in  B.'s  house  or  land  without  his  own  actf  A. 
cannot  justify  entering  lo  take  Aen^  without  B-'s  licwce.  Senb. 
Cro.  £1. 246.     R.  2  Rol.  55.     Vide  supra. 

Though  he  has  Ikenee  from  B/a  wi£i  ia  hi$  absence.  B.  j^r  three 
J.  Cro.  £1.246. 

6oi  he  cannot  take  bis  wodii  where  they  are  substentieiiy  i|lteied; 
a^,  if  timber  is  used  to  buihl  a  house.     Mo.'  20. 

fiot,  if  the  defisBdanthfts  n  right  to  dig  09d  puke  eUy,  &c  aateoent, 
he  cannot  take  that  dug  by  another,  thoi^h  no  tenant.  R.  Cfx^  £1. 
434. 

(3  M  40.)  Title  with  colour  to  the  plaintiff. — When  colour 

shall  be  s^o/ 

So,  the  defendant  may  plead  title  in  himself  fa^4ieseeBt,  im%  faff* 
ment,  d^vise»  &c.  and  gtre  colour  to-the  plaintiff; 

Colour  is  a  feigned  title  given  by  the  defendant  to  the  plaintiff  in 


». 
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assise^  trespass,  &c.  when  the  defeadant  would  refer  his  title  to  the 
court  without  sending  it  to  lay  gens  s  for  without  such  colour  his  plea 
will  amount  to  the  general  issue.  D.  &  St.  1.  2.  c  53.  R.  10  Co* 
90.    Dr.  Leyfield. 

And  colour  must  be  always  given,  when  the  defendant's  plea  goes 
only  to  the  possession ;  for,  notwithstanding,  a  right  may  remain  in 
the  plaintiff:  as,  if  the  defendant  pleads  a  oescent     10  Co.  90  b. 

So^  if  the  defendant  pleads  that  A*  was  seised  in  fee  or  of  the  free- 
hold, and  he  as  servant  and  by  his  command  entered ;  for  the  plaintiff 
may  have  a  right  by  lease  for  years  or  otherwise.  10  Co.  89.  b. 
Cro.  El.  76. 

So,  if  the  defendant  pleads  that  the  goods  were  waived  in  his  manor^ 
or  sold  in  market  overt,  being  stolen  de  quodam  ignoto,  he  shall  give 
colour ;  for  iste  ignotus  perhaps  was  the  plaintiff.     10  Co.  90.  b. 

But  when  die  defendant's  plea  bars  the  plaintiff's  right  and  prc^ 
perty,  no  colour  is  necessary :  as,  if  the  defendant  pleads  a  collateral 
warranty,  and  rdies  upon  it.     10  Co.  90.  a. 

In  trespass  for  taking  goods,  a  Justification  denying  the  plaintiff's'  right  of 
property  must  give  him  colour.    R.  Ld.  R.  218. 

*nius  a  justim^tion  for  taking  goods,  stading  that  they  belonged  to  J.  S., 
thvt  the  plaintiff  took  and  impounded  them,  that  a  replevin  was  eranted  of 
them,  and  that  the  defendant,  as  bailiff,  replevied  them,  was  hdd  bad  to 
want  of  giving  the  plaintiff  colour.    Ld.  R.  218.  P.  C. 

Or,  an  estoppel,  or  fine  with  proclamations.    Ibid. 

Or,  an  act  of  parliament ;  for  in  these  cases  the  plaintiff  will  be  bar- 
red, thouffh  he  had  a  right  before.     10  Co.  90.  b. 

So>  if  me  plea  bars  the  plaintiff  and  his  blood  for  ever.     Ibid. 

So,  if  the  plea  ffoes  to  the  plaintiff's  right  or  property :  as,  if  the 
defendant  pleads  tnat  A.  was  possessed  of  goods,  and  sold  diem  in 
joiarket  overt,  there  needs  no  colour ;  for  the  plea  avoids  the  plaintiff's 
property.     Ibid. 

Or,  diat  A.  was  possessed,  and  B.  stole  and  waived  them  in  his 
manor.     10  Co.  90.  b. 

That  the  goods  were  wreck.    Ibid. 

That  they  were  tithes  severed  from  the  the  nine  parts :  for  this  takes 
away  the  property  of  eveiy  other.    R.  10.  Co.  9 1,  a. 

S(s  that  A.  enfeoffed  B.^  and  he  as  his  servant  entered }  for  when 
.  he  shews  how  A.,  who  had  the  fee  or  freehold^  was  entitled,  the  right 
shall  not  be  intended  in  the  plaintiff. '   10  Co.  90.  a. 

That  A.  lord  of  the  manor  approved  the  common,  is  a  good  plea  to 
an  assise  for  common,  without  colour. 

So,  if  the  defendant  entitles  him  by  the  plaintiff  himself^  colour  is 
not  necessary.     10  Ob.  91.  a. 

As,  by  a  lease  for  life  or  years  from  the  plaintiff. 

So,  if  the  plea  is  to  the  writ  or  the  action  of  the  writy  colour  is 
not  necessary.     10  Co.  91*  a. 

So^  if  the  defendant  pleads  a  general  bar,  no  colour  is  necessary. 

So,  where  the  defendant  admits  that  the  plaintiff  had  an  estate^ 
.  which  is  now  defeated  by  condition,  entry,  &c. 

In  trespass,  if  plaintiff  declares  <m  his  possession,  and  defendant .  makes 
>  la^'  ana  tfives  ccnour,  -and  plaintiff  replies  de  injuria^  &c.  and  traverses  de- 
fendant's tide,  it  is  sufficient ;  for  he  need  not  reply  a  tide,  possession  being 
cnoittrh  against  wroog-doer.    Str.  1238. 

Vol.  VI.  O  o  (S  M  41.)  What 
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(3  M  41.)  Whftt  colour  shall  be  good* 

Every  colour  mttst  be  matter  of  law,  which  does  not  lie  in  Ae 
knowledge  of  lay  gms  /  as,  a  claim  by  colour  of  a  charter  of  feoff- 
ment by  which  notning  passed,  &c.     10  Co.  91.  b.    2  Cro.  122. 

By  a  grant  of  a  reversion  to  which  there  was  no  attornment  2  Gro. 
122. 

So,  it  must  be  a  matter  which  would  be  a  good  title  if  it  was  resL 
10  Co.  91.  b. 

It  must  be  matter  which  has  the  appearance  of  a  eontinuiog  tidf; 
and  therefore,  if  it  is  by  colour  of  a  lease  for  the  life  of  A.  it  Dust 
say,  now  living;  for  if  he  is  dead,  there  is  no  appearance  of  title 
10  Co.  91.  b.  , 

So,  colour  must  be  given  from  him  who  first  conveyed,  otherwise 
all  prior  conveyances  are  waived.     10  Co.  89.  91.  b. 

But  default  of  colour  is  form  only,  and  aided  upon  a  goiersl  d^ 
murrer.     R.  2  Cro.  229. 

Or  by  a  replication.    R.  Ld.  R.  551. 

So,  if  the  defendant  ffives  the  plaintiff  a  real  title,  it  is  bad;  bx  k 
ought  to  be  colour  of  tiue  only :  as,  in  trespass  for  goods^  if  dke  de- 
fondant  pleads  that  A.  possessed  ga?e  them  by  deed  to  Uie  plaiatiC 
who  claiming  by  it,  the  defendant  retook  themf  k  is  bad;  for  a  gift 
by  deed  is  a  good  title.     R.  2  Cro.  122. 

So,  if  the  defendant  pleads  that  the  plaintf  by  colonr  of  a  Isue 
for  years,  &c. ;  for  a  lease  gives  a  tkle  to  the  posansion.     Ibid. 

By  colour  of  letters  patent.    Ibid. 

(3  M  42.)  Other  justificationa. 

So,  the  defendant  may  justiQr  trespass  quare  damm  or  imn 
Jregitj  by  entry  to  execute  process.     Vide  ante,  (3  M  24.) 

Or,  to  make  a  distress.     Vide  ante,  (9  M  25.) 

To  make  use  of  his  way.     Lut  1427. 

In  the  highway.  Win.  1004.  Vide  Chimin,  (D  1,  2.)  Videtnte, 
<S  K  25.) 

So  the  use  of  a  orain  erected  en  a  public  quay,  for  the  piAiSe  have  a  right 
4o  use  It.    8  T.  R.  606. 

In  such  aluatifioatiaB  it  is  sufficient  to  say,  that  it  it  "  apubliiv  ^opn,  md 
lawful  whar^"  without  claiming  the  right  by  immemorial  vmgp.    Ibid* 

Showing  that  the  plaintiff  was  pomsaed,  gives  him  auQcient  o^laur  ii 
trespass.     Semb.  Ld.  R.  218.) 

But  in  trespass  for  takinff  cattie»  shewing  that  the  pL^ntiff  took  and  in- 
pounded  them,  does  not  give  the  plaintiff  sufficient  colour,  for  it  does  opt 
admit  that  he  ever  was  possessed.    R.  Ld.  R.  218. 

Or,  common. — The  defendants  justified  in  trespass  under  a  r^bt  ^  €oo< 
men  of  pasture :  the  plaintiff  replied  an  indosure  and  approvement  of  the 


place  where,  &c.  by  the  lord  of  the  manor,  averriiv  a  sufficienoy  of  i 
left  for  die  defendant,  *' and  aU  elfaerperaoaa-of  n^fat  havngflawuBOg^oD' 
won,**  &c. ;  the  defendant  tnvened  the  suftcifnay  an  tho«i frwJa^  «»  ^ 
verdict  for  the  plaintiff  on  an  issue  on  that, jijair^p^  the  coi|ii^  i^fyaJ  ^ 
grant  a  xqileader,  aaying  those  words  ji^efAf^'f^lfieGiooa  haviiig  a  ligb^  ^ 
use  the  common."  Willefl^  633.  Vide  Qomifmv  (F  1,  &6.>«^Vi4e  ¥i^ 
(3  1:24.) 

To  make  perambulation.    Cot  Emt.  ^efil •  jb. 


Pkat&ng  in  trespass.  ^HCS 

To  take  bis  oorn^  catlle»  &c. 

To  repair  his  house,  watercourse)  &c«  or  to  remove  a  nuisaaoe. 

To  fish  in  hb  several  or  free  fishery.     Hard.  407*     Vide  Piscary^ 

So^  the  defendant  may  justify  by  command  of  another  defendant 
who  pleads  not  guilty ;  for  his  plea  shall  not  take  away  from  his  ser- 
vant his  justification.     R.  2  Mod.  67. 

So,  to  trespass  by  B.^  the  defendant  may  {dead  in  bar  a  recovery 
by  himself  against  him  in  ejectment.     R.  1  Leo.  SIS.    3  Leo.  104. 

Or,  a  recovery  or  bar  in  another  action  for  the  same  trespass. 
Vide  Action,  (K  1,  &c.) 

If  the  defendant  justifies  by  title  to  a  manor,  house,  &c.  it  is  not 
sufficient  to  say  tmde  locus  in  quo,  &c.  is  parcel,  without  saying  that 
Jiiii  tempore,  irangressionis  sufposU.     1  Leo.  75. 

If  the  locus  in  quo,  in  tr^ass  quare  clausum,  &c.  is  the  inheritance  of  the 
crown,  (as  Windsor  Great  Rirk,)  defendant,  on  not  guilty  pleaded,  cannot 
give  in  evidence  that  it  was  a  common  highway.     Bunb.  259. 

Bail  above  may  Justifv  the  breaking  and  entering  the  house  of  A.,  (the  outer 
door  being  open,)  in  which  the  principal  resides,  in  order  to  seek  for  him^ 
for  the  purpose  of  rendering  him.     2  H.  Bl.  120. 

Such  a  Justification  is  good,  without  averring  that  the'  principal  was  in  the 
bouse  at  the  time.    Ibid. 

And  in  such  a  plea  an  averment  that  the  defendant  duly  became  bail  and 
entered  into  a  recognizance,  is  sufficient,  without  stating  that  the  principal 
was  delivered  to  their  custody.    Ibid. 

Semb.  that  a  sheriff's  officer,  acting  under  civil  process,  may  justify  bjreakr 
ing  the  inner  doors  of  the  defendant's  house,  though  h^  be  not  therem  at  the 
time,  if  the  officer  have  first  demanded  admittance.    3  Bos.  &  PulL  223. 

Justification  under  a  custom  for  all  the  inhabitants  to  walk  and  ride  over 
a  close  of  arable  land  at  all  seasonable  times  in  the  year,  was  holden  bad» 
because  it  appeared  that  the  trespass  was  committ|ed  when  die  com  was 
standing,  though  the  defendant  avmed  it  was  a  seasonable  time.   Willes,  201^. 

What  is  a  seasonable  time  is  partly  a  question  of  law»  and  partW  of  fiu^t. 
IbW. 

A  replication  to  a  plea  of  prescriptive  right  appurtenant,  denying  the  right, 
does  not  involve  the  defendant's  possession  of  the  land  to  which,  (ic. 
16  East,  343. 

A  repficadon,  in  trespass  to  real  property,  traversing  the  command,  6ec. 
is  allowable.     1 1  East,  65. 

[(3  M  43.)  New  assignment.] 

The  defendant  is  entitled  to  a  verdict  on  not  guilty,  to  ^  new  assignment 
in  trespass  setting  out  to  the  locui  in  quo  by.  a  abuttals,  and  averring  that  it 
i^  different  firom  that  mentioned  in  the  plea,  which  claimed  under  an  allot* 
ment  by  the  leet  jury,  if  in  truth  it  is  the  same.     15  East,  235. 

A  new  assignment  is  proper,  not  where  only  one  act  of  trespass  has  been 
eemmit^,  and  the  defendant's  attempt  to  Justify  such  act  cSnnot  be  sup* 
ported.     16  East,  82.     7  Taunt.  156. 

|f  f^  defendant  by  the  abuse  cdFa^  authority  in  kw  has  made  himself  a  tns«^ 
passer  abimHo,  and  the  plaintiff  declares  in  the  same  court,  first,  for  the  ori:> 
giQ^l  act,  wbicli  might  have  been  justified,  had  not  the  authority  been  de- 
viated from,  and  then  fi>r  the  subsequent  outrage  or  abuse»  the  defendant  ^ 
justifying  the  previous  act  unde^  Uie  authority  in  law,  answers  the  ^ptii^ 
Clause  of  complaint,  and  the  plaintiff,  in  order  to  cut  down  the  defence, '  i^it 
reply  the  subsequent  abuse.    3  T  R.  292.  ^  1  H.  B.  555. 

^  Oo2  If 
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If  a  trespass  was  greater  than  the  occasion  rendered  ne)!essary,  the  plaintiff 
where  the  abuse  was  of  an  authority  in  law,  will  reply  the  excess.  2  ^iVils.  3 1 3^ 
3  Wils.  20.    5  Taunt.  69.    Otherwise  he  will  newly  assi^  it.    8  T.  IL  78. 

Where  the  defendant,  having  justified  an  entry  with  which  he  was  diaiged 
under ^. /a.,  the  plaindff  replied  by  taking  issue  on  the  plea,  and  also  newly 
assigning  an  entry,  after  the  return  of  the  writ ;  on  special  demurrer,  the  de- 
fendant nad  Judgment.     10  East,  73. 

Trespass  tor  breaking  the  plaintiff's  dose  on  such  a  day,  and  on  dirers 
other  days,  within  a  given  period ;  plea  of  licence  at  the  said  several  times  ; 
replication  traversing  that  he  entered  by  licence  at  the  said  several  timea. 
Froof  by  plaintiff,  ot  four  acts  of  trespass,  and  by  defendant  of  a  lieence» 
which  covered  only  two.  Held,  that  plaintiff  should  recover  for  the 'other 
«twov     11  East,  451.    Vide  supra. 

(3  N)  pieaQtng  tn  toarrantia  cbartae* 

(3  N  1.)  When  it  lies. 

A  writ  oF  uarrantia  ckarta  Has  when  a  man  by  deed  enfeofi  an- 
other  with  warranty,  the  feoffee  may  have  this  writ  agiuu^t  the  feofRnr 
or  his  heir.     F.  N.  B.  1 34.  D. 

And  the  writ  says,  quod  juste  icarraniizei  manerium  de  D.  quod 
tenet  Sftenere  de  eoclamat,  4r  unde  chartam  suam  habet,  or  chartam  A. 
patris  mi  cujus  hares  ipse  est,  &c.     Ibid.  £. 

But  it  is  not  material  whether  he  holds  of  the  defendant  or  another. 
Ibid. 

SO|  it  is  not  necessary  that  the  plaintiff  had  a  charter  of  warranty, 
though  the  form  is  such ;  for  the  plaintiff  shall  have  a  warrantia 
charta^  where  he  holds  by  homage  ancestrel,  which  imports  warranty^ 
Ibid.  F. 

Or,  if  he  claims  by  exchange,  without  express  warranty  in  the 
deed.    Q.  F.  N.  B.  135.  B. 

So,  a  lessee  for  life,  or  donee  in'  tail,  rendering  rent,  shall  have  a 
warrantia  charta  ;  for  by  the  statute  de  bigamis  ch.  ult.  the  reversion 
and  rent  contain  warranty.     F.  N.  B.  1S4. 6. 

So,  warrantia  charta  lies  quia  timet ^  before  action  sued,  as  well  as 
after.    Ibid.  K.  136.  L.     Hob.  21. 

Soy  it  lies  before  action  sued,  though  the;  plaintiff  may  be  impleaded 
in  an  action  in  which  voucher  lies;  and  if  ne  is  afterwards  impleaded 
in  such  action,  he  mpst  vouch,  or  have  a  scire  facias  upon  the  judg- 
ment in  warrantia  charta*  F.  N.  B.  134.  K.  135.  A.  Bo.  R.  Act* 
240.     R.  Mo.  859. 

So,  it  lies  petidente  placito  in  an  action  in  which  voucher  Iles^  and 
if  the  plaintiff  recovers  his  warranty,  and  afterwards  loses  his  land, 
be  shall  have  an*  habere  Jacias  ad  valentiam  without  a  scire  fadasm^ 
P.  N.  B.  135.  D. 

•  So,  if  the  vouchee  does  not  appear  upon  the  sequat.  sub  suoperidUo. 
Co.  Lit.  102.  a. 

So,  if  a  man  is  impleaded  in  assise^  writ  of  entry  in  the  nature  of 
an  assise,  &c.  where  voucher  does  not  lie,  and  loses  his  land,  he  may 
afterwards  have  warrantia  chartce.     F.  N.  B.  134. 

But  if  he  loses  his  land  in  an  action  in  which  he  may  vouch*  and 

be 
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Be  does  not  vouch,  he  cannot  afterwards  have  a  warraniia  charta. 
F.  N.  B.  134.  1. 

A  fortiori  if  he  vouches  and  has  judgment  to  recover  in  value.  Co. 
Lit.  r02;  a. 

So,,  he  shall  not  have  a  warratUia  charta^  if  there  be  no  warranty  in 
the  conv^ance  by  which  tlie  land  passed,  or  in  the  release  or  oonfir* 
nation  of  it     Mob.  21 «     Vide  supra. 

So^  no  one  shall  have  a  warrantia  charta:  if  he  is  impleaded,  when 
he  is  oidy  penior  of  the  profits,  and  notterretenant.    F.  N.  B.  135.  C, 

If  he  is  in  of  another  estate  by  which  the  warranty  is  determined'. 
Ibid:  G. 

Xs  N  2.)  Process. 

The  process  in  warranttd  chartce  is  summons,  attachment  and  disr 
tress  infinite. 

Andif  iiMf/is  returned,  a  capias  lies,  as  in  covenant 

(3  N  3.)  Count. 

The  count  in  warratUia  cAarta  must  shew  the  qsecialty  of  the  war- 
ranty and  lien.     Hob.  21. 

And  therefore,  if  it  is  upon  a  warranty  in  a  fine,  it  must  shew  the 
fine,  and  to  whose  use  it  was,  and  the  defiiult  inthe  defendant  to' war- 
rant,   ^ob.  20. 

So,  the  count  and  writ  must  shew  the  special  case  for  warranty. 
R.  Mo.  360. 

Warrantia  charta  lies  in  whatever  county  the  plaintiff  pleases,  if  no 
place  is  mentioned  where  the  deed  was  dated ;  if  it  is  mentioned,  it 
must  be  in  that  coun^ ;  and  in  warranQr  by  reason  of  homage  aun« 
cestrel,  where  the  land  lies.     F.  N.  B.  135.  F. 

But,  if  it  shews  a  joint  warranty  by  A.  and  his  son,  it  may  charge 
the  son  as  heir  to  A.     Mo.  20. 

So,  the  count  concludes  ad  damnum  of  the  plamtiff.     Hob.  23. 

Though  the  writ  be  quia  iimetf  in  which  case  he  shall  not  recover 
damages.    Ibid. 

(3  N  4.)  Plea. 

The  defendant  may  plead  tliat  the  plaintiff  is  not  yet  impleaded, 
on  which  the  plaintiff  shall  have  his  judgment  immediatdy ;  for  it 
admits  his  lien  to  warranty.    Hob.  23.    F.  N.  B.  134.  K. 

So,  the  defendant  may  plead  that  the  plaintiff  was  not  tenant  of 
ihe  land  the  day  of  the  writ  pucchased,  for  warrantia  ekarta  lies  only 
by  the  tenant  of  the  land.    Hob.  22.    Mo.  860. 

But  tenant  by  admittance  i^  sufficient ;  for  the  vouchee  may  have 
a  warraniia  charta  to  deraign  the  warranty  paramount     Hob.  28. 

So>he  may  plead  the  general  bar  non  dedii  or  non  concessit^  &c* ;  fm 
if  noUiing  pamed  by  the  deed,  the  warranty  does  not  bind.  Hob.  22^ 
Mo.  860. 
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(S  N  5.)  Judgment. 

All  Ibe  Iwdft  which  the  deFendant  had  at  the  time  of  the  writ  shal 
be  bound  by  the  judgment,  thoiuh  aliened  afterwards.  F.  N.  B.  134. 1. 

If  there  18  judgment  for  the  plaintiff,  and  he  is  afterwards  impleaded 
for  rent,  he  may  have  a  scire  Jacias  upon  the  judgment.    Mo.  860. 

But  though  the  plaintiff  has  juogment  in  a  warrantia  charUt^ 
whereby  the  land  which  the  defendant  had  at  the  time  of  the  writ 
purchased,  is  bound;  yet,  if  the  plaintiff  is  afterwards  impleaded  for 
the  land  warranted,  and  loses  it»  if  he  does  not  vouch  the  warrantor, 
he  shall  not  have  the  benefit  of  his  judgmait  in  warrantia  charUt* 
F.N.  B.  1S4.  K. 

So,  if  he  is  impleaded  in  assise^  or  scire  Jaeiasy  8cc.  in  whick  he 
ctfntiot  Vouch,  he  ought  to  give  notice  to  nim  who  made  the  war- 
ranty, and  inquire  what  defence  he  shall  make,  otherwise  he  shall 
have  no  advantage  of  his  recovery  in  warraniia  eharta.  Q.  F.  N.  B. 
135.  a. 

(3  0>  Proceeding  in  toatft. 

(S  O  1.)  Process. 

The  originat  in  wast  is  a  aummons,  whhdi  was  given  fay  the 
it.  W.  2. 14.  instead  of  a  prohibition  at  common  law.     2  Inst.  389. 

And  if  it  be  against  a  tenant  in  dower,  or  gaardia%  it  does  not 
recite  the  statute.    F.  N.  B.  56*  C.    Lut.  1548. 

But  a  writ  against  tenant  for  life  or  years  recite  the  statute.    Ibid. 

8o^  if  It  is  against  tenant  by  the  cutesy.    F.  N.  B.  56.  C. 

If  die  statute  is  recited,  it  is  sufficient,  though  it  is  not  ekactly  re- 
dted.    Lut.  1648.    Vide  Action  upon  Statute  (I). 

Though  the  oonchisiM  of  Ae  writ  is  hrger,  or  lem  thaik  the 
recital ;  as,  if  Iterris]  is  omitted  in  the  reoital,  and  at  the  oemdnsioii 
the  wast  is  allied  in  ierris.    Lut.  154».     F.  N.  B.  56. 1. 

Or,  if  the  statute  is  recited  in  terris^  domibuSf  boscist  ei  gardiniSf 
and  wast  is  alleged  in  terris  only,  or  a  house  only,  &o.    Lut.  1548. 

At  the  return  of  the  sumuKms,  the  defendant  may  cast  an  essoign. 

After  return  of  the  summons,  or  if  an  essoign  is  cast,  at  the  day 
to  which  it  was  adjourned,  by  the  st.  W.  2.  14.  the  plaiMiff  ^shaU 
have  an  attechment.     Clift.  825. 

If  an  essoign  Was  not  cast  upon  the  snmmdns,  it  nay  benttfa^  veMm 
of  the  attachment. 

By  die  St.  W.  2. 14.  if  dre  defisndant  does  not  appetf  lipon  the 
attachment,  a  distringas  goes.     CKft.  828. 

If  file  defendant  ^does  not  appear  upon  the  disiringus  ^y  ib^  ilat. 
W.  $•  14.  inandeiur  vieecam.  quod  in  propria  persond  asBtsnip^^  seemm 
duodecimo  'ise.  aecedat,  ad  locum  vagtat.  4*  inqtdral  de  nosito,  4*  post 
inquiriHonem  retom.  proc^at  ad  judicium  secundum  quod  cmOimt^ 
in  Stat,  de  GIoc.  5. 

The  judgment  shall  be  quod  recuperet  locum  per  vis.  jur.  R. 
Ow.  12.     Pop.  24.     Co.  Ent  696.  b. 

Though  all  the  processes  are  returned  nickil,  so  that  it  may  be 
that  the  defendant  was  never  summoned,  nor  any  writ  served,  yet  if 

he 
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le  d6e«  not  ifjpear  iqpon  the  diUring^s^  an  inquiry  of  the  waste  shall 
be  awarded.     2  Inst*  589. 

If  debult  be  by  tenant  by  the  curtesyf  or  in  dower,  as  well  as  for 
life  or  years.     Win.  Ent.  104e.  (or  1160;  edit  1680.) 

And  there  shall  be  an  inquiry  of  the  damagesi  as  well  as  of  the 
wast.     R.  Cro<  £1. 18^.     R.  Hutt.  44^. 

But  if  the  defendant  appears  upon  the  distringas  and  pleads, 
diough  he  afterwards  makea  default,  there  shall  be  no  inquiry  of 
wast  %  for  this  case  is  not  within  the  purview  of  die  statute.  2  Iiist  890. 

So,  if  there  be  judgment  by  confesstonv  nil  dicity  or  non  sum  ififor^ 
matusj  there  shall  be  inquiry  of  danuiges  only;  for  the  wast  is  cop- 
fessed.     R.  Cro.  £1. 18.    Hut.  44. 

And  if  he  releases  hb  damages,  the  plaintiff  shall  have  judgment 
immediately  for  the  place  wast^.     Hut.  44. 

And  the-  sheriff  need  not  go  to  the  jdace  wasted  in  person.  R. 
Poph.  24. 

Yet  jodginent  may  be  entered  per  visum  juratorum.  Ow.  12. 
Poph.  25. 

And  if  the  inquiry  is  by  more  jurors  than  twelve^  it  will  be  good. 
R.  Cro.  Car.  414. 

And  they  may  find  entire  damages  for  all  Uie  wast  assigned,  R. 
Cro.  Car.  414. 

A  writ  for  wast  m  dote  must  be^  against  the  wife.     Res.  72.  a. 

And  it  shall  not  be  said  wast  by  exile,  except  where  uie  villeins  of 
a  manor  are  expelled  from  the  manor.     Ibid.     F.  N.  B.  65.  C. 

So,  a  writ  by  him  in  remainder  executed  by  the  statute  of  uses 
must  be  special.     R.  Dal.  5u 

(SO  2.)  Count* — Must  shew  the  plaintiff's  title. 

By  whom  wast  shall  be  brought,  vide  Wast,  (C  2,  3.) 

In  wast  the  plaintiff  must  shew  how  he  ia  entitled  to  the  inherit- 
ance.     3  Rd.  8S2. 1. 40.    Hob.  84.     Vide  ante,  (C.  34.) 

And  therefore,  if  he  counts  upon  a  lease  by  himself  he  must  shew 
his  seisin  in  fee,,  and  demise  to  the  defendant.    Yel.  140. 

If  upon  a  leaise  by  his  ancestor,  he  must  shew  seisin,  a  demise  to  the 
defendant,  and  descent  to  the  plaintiC     Co.  Ent.  708*  b. 

If  the  plaintiff  claims  by  fine,  he  must  plead  the  fine,  and  the  uses 
of  it.     Co.  Ent.  700,  701 .     CUa.  8 1 9. 

If  by  common  recovery,  he  must  shew  the  recovery  and  uses. 
Win.  Ent.  1025.  (or  1 139.  edit.  1680.)     Lut,  1541.     Clift.  814. 

If  by  grant  of  the  reversion^  he  must  shew  how  he  claims  ex  as^ 
signatione.  %  Rol.  831.  L  40.  2  Sand.  MO.  234.  Co.  Ent.  603. 
Win.  Ent.  1050,  1051.  (or  1164.)     Lut.  1543. 

If  the  phdntiffi  sue  as  parceners  or  joint  tenants,  the  declaration 
shall  shew  that  they  are  so.    Win.  Ent.  1049.  (or  1 163.) 

If  the  plaintiff  sues  as  rector,  &c.  in  jure  ecclesia^  he  must  shew 
that  he  is  so.    Win.  Ent  1047.  (or  1161.) 

If  husband  and  wife  in  right  of  the  wife  sue^  they  must  allege  the 
reversion  in  both.    R.  Hob.  1. 

O  o  ^4  But 
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Bot  if  he  eoodadei  ei  egkaridaiian^  it  sipplief  die 
what  estate  he  was  seised  after  a  trerdict.     Per  two  J.  CnK  El.  57. 

So,  if  he  counts  of  a  feoflfaieiit  to  A.  to  die  us^  &c  it  ia 
without  a^ipg  that  it  was  to  A.  and  his  heirs.     R.  Hob.  84. 

If  the  plaintiff  shews  the  special  nuitter  it  is  snflkienty  though  he 
does  not  name  himself  assisnee.     R.  2  Red.  831. 1. 50. 

tiOf  if  the  writ  is  generd,  ciffut  hieres  the  plaindff  is^  thoog^  he 
has  a  special  inheritance.    R.  1  Leo.  48. 

&Of  if  the  plaintiff  shews  a  fine  to  the  use  of  B.  far  life^  and 
afterwards  to  A.  and  the  heirs  of  his  body,  and  afterwwds 
to  the  plaintiff  in  fee^  and  that  A.  died^  per  quod  B.  was  seised 
for  life,  remainder  to  the  plaintiff^  and  that  B.  committed  waat  to 
his  disherison,  thu  supplies  the  omissicm  that  A.  died  wkhoat 
issue.     R.  Cro.  Car.  401 . 

If-  the  plaintiff  has  the  reversion,  he  shall  say  that  the  defiendant 
holds  of  him.    2  Rol.  8S0. 1.  SS^ 

Otherwise,  if  wast  is  brought  by  him  in  remainder.  Ibid.  1.  S8» 
40.    Dal.  5. 

Or,  by  the  lord  who  has  by  escheat,  tot  there  is  no  tenure  of  him* 
Hut  110. 

» 

(S  O  3.)  How  the  wast  shall  be  charged ;  in  the  tenet 

or  the  tenmt. 

Against  whom  wast  shall  be  brought,  vide  Wast,  (C  4, 5.) 

The  plaintiff  must  always  cham  the  defendant  in  the  tenet  or  in 
the  tenuit ;  for  there  is  no  other  form.     R.  Cro.  El.  356. 

And  must  charge  him  as  assignee,  executor,  &c.  Co.  Ent.  GdS. 
695. 

And  must  charge  him  by  virtue  of  the  lease  by  which  he  is  pos- 
sessed ;  as,  if  he  be  in,  in  his  remitter j  he  must  charge  him  as  teauit 
by  his  ancient  lease.     8  Rol.  831.  I.  7. 

If  the  defendant  is  in  by  devise,  he  must  charge  him  as  tenant 
ex  legatione.    Ibid.  1. 2 1 .     R.  Hut.  110.    Co.  Ent  700. 

If  the  defendant  claims  by  a  remainder  for  life  or  for  yearsi  which 
is  now  in  possession,  he  may  be  charged  upon  a  demise  to  him. 
2  Rol.  831. 1.25. 

But,  if  the  defendant  is  in  bv  the  statute  of  uses,  it  is  sufficient 
to  charge  him  generally,  without  saying  of  whose  demise.  R. 
2  Leo.  222. 

Wast  by  an  infant  agiunst  his  guardian  shall  be  always  in  the 
tenet.    2  Rol.  829. 1.  51. 

So,  against  tenant  for  life  it  shall  be  in  the  tetiet^  for  there  is  no 
other  form.     2  Rol.  830. 1. 3. 

Though  afler  the  wast  he  granted  over  hiir  estate;  2  Rol.  829. 
1.45. 

Or,  the  lessor  had  entered  for  forfeiture  or  condition  broken. 
So,  if  a  woman  toiant  for  life  commits  wast,  and  assigns  her 
estate,  and  takes  husband,  it  shall   be  against  them  that  tenent. 
2  Rol.  829. 1.  53. 

Bat 


ProceeAngm  wast.  569 

Bat  wast  by  an  heir  after  iiiU  age  against  his  gnardiany  shall  be  in 
tbetemdi.    8  Rol.880. 1. 18.20.    Co.  Lit.  54.  a. 

SOf  against  a  tenant  tar  another^s  life  after  the  death  of  eesitdqug 
tie.     2R(d.880. 1.15. 

Or,  against  tenant  for  years  after  the  term  expired.  2  RoL  8SQ. 
1. 10. 

Or,  after  finrfeitiire.    Ibid.  1. 16. 

So^  if  a  woman  commits  wast,  and  then  cestmque  vie  die%  or  the 
term  expires,  and  she  takes  husband,  the  decUration  shall  be  quod 
tenuerwii.    Ibid.  1,  25. 

Or,  that  the  wife,  sum  sola^  ienuit.    Ibid.  1.  30. 

The  dechuradon  shall  suppose  that  the  defendant  tenei  ad  terminum 
annorumt  though  he  holds  only  for  one  year,  or  half  a  year.  Co. 
Lit.  54.  b. 

If  the  lease  is  to  two,  and  the  writ  supposes  oticMt/^fi^/  orienuerunt, 
which  imports  a  joint  estate,  it  is  good ;  though  one  of  the  defendants 
has  it  by  assignment  from  the  lessee.    R.  1 1^  48. 

If  he  declares  upon  seyeral  demises,  it  wjll  be  good.  R.  Ow.  11. 
Poph.  26. 

(S  O  4.)  Conformable  to  the  writ  ; 

The  declaration  must  assign  the  wast  conformable  to  the  writ; 
for  if  the  writ  is  for  wast  in  land,  and  it  is  assigned  in  cutting  wood, 
it  is  bad.     Mo.  78.    Vide  ante,  (Cl8.) 

If  it  is  for  three  Tills,  and  the  declaration  is  for  wast  in  one  or  in 
another  vill.     R.  Mo.  862. 

(3  O  5.)  Particularising  the  quantity  and  quali^,  &c. 

8o^^  it  must  particularise  the  quality  or  quantity  of  the  wast;  as,  if 
it  b  in  cutting  trees,  he  must  shew  uie  number  of  the  trees.  2  RoL 
882.1.50. 

If  wast  consirts  in  quantity,  it  must  say  so  many  careetai.  Ibid. 
1.52. 

If  wast  is  assigned  in  domibus^  it  must  shew  the  particular  defects. 

If  it  is  assigned  in  land,  it  must  say  in  what  parish  it  lies.  R. 
8  Leo.  9.    ' 

If  the  demise  is  of  a  moiety  of  a  manot  and  other  lands,  and  the 
wast  assigned  in  wood,  parcel  of  the  premises,  it  is  bad;  for  it  can- 
not be  parcel  of  the  manor,  and  also  of  the  other  lands.  Ibid. 
^  So,  it  is  sufficient  to  assign  wast  direcdy,  without  shewing  the  par- 
Ucular  manner  in  which  it  was  committed ;  as,  if  the  wast  is  by  a 
stranger,  it  is  sufficiait  to  say  that  the  defendant  committed  wast 
in  cuttings  &c.  without  saying  in  permittendo  the  stranger.  S  Rol« 
838. 1.  7. 

If  it  b  in  ffermins,  it  is  sufficient  to  say  that  he  destroyed  the jger- 
mins  generaUy,  without  saying  that  he  sufiered  the  hedges  ofthe 
wood  to  be  neglected,  whareby  cattle  entered  and  eat  the  gennins. 
Ibid.  1. 5. 

r 
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(d  0  6.)  Must  be  ad  eJchwredita&onem  querenHs. 

Sbi  the  dedAntdoA  must  be  ad  eskaredkiaiMem  of  the  plAintiC 

If  the  phuQtiff  is  seised  in  right  of  hb  wifey  it  shall  be  ad  cMh^eredi- 
tiUiahem  of  the  wife.     2  Rol.  M2. 1. 1 6.  SO. 

If  wast  be  by  an  abbot,  prior  of  an  hospital,  &c  it  shall  be  dd  em- 
JutredUeUionem  domuSf  hospUal.^  aUai.f  or  ecdeske.    Ibid.  L  SO* 

So^  if  there  are  several  plaintifi  in  wast,  there  may  be  summons^ 
and  seyerance;  for  it  is  real  action^  and  is  ad  esAM^iiaUontm. 
2  Inst.  307. 

(3  O  7.)  Plea8*--^No  wast  committed* 

To  ah  action  for  wast  the  general  issue  is  no  wast  done.  2  Sand. 
238.    Co.  Ent.  700. 708. 

And  this  admits  nothing,  but  puts  the  whole  declaration  in  issue, 
fi.  Lut.  1547. 

And  it  may  be  pleaded  in  all  cases  where  there  is  no  wast;  as,  if 
destruction  happens  by  tempest,  ligbtninff,  enemies,  &c. 

But  it  is  no  plea  where  the  defendant  nas  matter  of  justificaUon  or 
excuse. 

So,  if  there  is  a  lease  to  A.  for  two  years,  and  afterwards  a  lease 
to  B.  for  ten  years,  in  wast  against  B.  for  wast  during  the  two  years, 
he  cannot  ple^d  no  wast  done.    R.  S  Leo.  SOS. 

So^  he  may  plead  as  to  part  of  the  wasts  assigned,  no  wast  done. 
Co.  £nt  702,  S. 

If  several  wasts  are  assigned,  and  the  defendant  is  not  guflQr  of  part 
of  any,  he  may  plead  no  wast  done  to  all  together,  and  need  not  say 
to  every  part  severally  no  wast    Lut  1550.     Win.  Ent.  1 168. 

(8  O  8.)  Release. 

So,  the  defendant  may  plead  in  bar  a  release  from  the  plaintiff,  <v 
one  of  the  plamtiffi.     9  H.  5.  15.     Vide  post,  (3  O  160 

(S  O  90  Accord. 

To  wast  in  the  ttnuitt  accord  with  satisfaction.  R.  Cro.  El.  357* 
€b;fint  707.  b.    Vide  Accord,  (A  1.) 

(S  O  10.)   Pleas  in  abatement 

.  So^  the  defendant  may  plead  in  abatement  to  the  plaintifTs  title : 
a^  if  he  entitles  himself  to  the  reversion  in  fee  by  descent,  the  defen- 
dant may  plead  a  devise  to  the  plahitiff  in  tail.    Lut  1557*^ 

And  need  not  traverse  the  descent :  but  if  he  does,  it  will  be 
good  4ipon  a  general,  though  not  upon  a  special  demurrer.    &.  Lot 

^  So,  the  defendant  may  plead  that  the  plaintiff  has  nothing  in  rever- 
sion.   Yd.  141. 

But  be  ought  to  shew  how  the  reversion  is  divested^  fiur  nothing  in 

Reversion  generally  wiU  be  bad.     Co.  Lit.  356.  a. 

£xcq)t 
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Except  where  wast  is  brought  by  a  grantee  of  the  rereruoii* 

Ibid. 

So^  if  the  plaintiflf  8  title  fails  pendente  lUe^the  defendant  maj  plead 
it  after  the  last  continuance. 

As,  if  his  reversion  fails.     Yel.  141. 

If  he  beecMnes  tenant  in  tail  i^r  possibility.     1  Rol.  106. 

(3  O  11.)  In  justification. — For  repairs. 

SOf  the  defendant  may  plead  in  justification,  that  he  took  for  repairs. 
Co.  Ent.  703.  a.  Wm.  Ent.  1089.  (o^  IIM.  inlit.  1^80.)  Vide 
Wast,  <E  1|  tex) 

That  he  pulled  down,  to  rebuild  and  r^ildr  iIm  houee^  Anae%  A«» 
Win. Ent.  1029*  1067.  (t6r  IIM^  1 1S8.) 

That  he  took  for  repur  of  the  fences  and  oAer  necessary  uMi. 
Ibid.  1029.  or  1142.) 

But  it  is  not  svSBcient  to  say,  tihat  he  to6k  for  Repairs,  if  he  does 
not  add  that  he  used  or  keeps  for  repairs,    R.  3  Lev.  328. 

(3  0  12.)  For  boots. 

So,  he  mi^  plead  that  he  took  for  other  necessaiy  boots :  a^  for 
fuel.  Co.  Ent.  708.  a.  Win.  ]£nt.  10d2.  or  1144.  VideWast^ 
(E  1,  &c.) 

Or,  for  necessary  wainboot^  cartboot^  or  plowboot.  Win.  Bnt. 
1080v  1055.  (Or  1144. 1169.) 

Or,  for  gates,  stiles,  &c    Ibid.  1031.  (or  1 145.) 

Or,  for  making  utensils  b(  htiabandry.    Ibid%  1  «5fc  (^  1 169.) 

Oi:^  for  hedg^oot.    Co*  Ent  708.  a. 

But  these  justificatioas  most  be  ptesded ;  thqr  eaanot  be  pnm  an  mn^ 
deuce  under  the  geaenl  issue.    Reg.  Piac.-  272. 

(3  O  Id.)  AridiB  mortuce. 

SOf  lie  migr  plead  that  th^  were  aridm  merUkS^  nee/ruthm  mie 
fdia  portan*  < 

But,  it  is  not  sufficient  to  say  quaJuenM  mtUie^  ^actfv  i^  €^btmnis 
putridcey  AngUce  pollards  ntm  haben.  iiggiciewi  maieremium  pro  atifmi 
bus  edificiis*     R.  Mo.  101. 

(3  O  14.)  Lease  without  impeachment,  &c. 

•        * 

&09  he  may  plead  that  die  lease  was  without  impeachaent  «f  WMIC 
R.  8  Rol.  885. 1. 10. 15.     Co.  Ent.  694.  b.     Vide  Wast,  j^E  8.) 

That  the  plaintiflfs  ancestor  imade  a  batgbin  and  sale  or  the  trees  to 
hun.     Win.  Ent.  1048.  (or  1 157.  edit.  1680.) 

tlmt  the  lessor  covenanted  tliat  Ihe  lessee  ifilight  tut  down  trees, 
(itthd.  118.    lLe6.117. 

Bm  it  is  M  bar,  thst  die  lessor  covenanted  to  repair^  and  tliat  ht 
did  it  for  hitti.    R.  Mo.  28. 


(8  O  15.)  In 
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(3  O  15.)  In  excuse.— Reparatit. 

S(S  the  defendant  may  plead  iq  excuse  qtwd  reparwoit  before  tlie^ 
action  brought;  for  the  jury  must  view  the  place  wasted.    5  Co.  1 1 9.  b. 

2  Inst.  S07. 

Qjiod  rer^edificavitf  and  since  kept  in  repair.     2  Leo.  189. 
But  reparavit  pendente  Hie  is  no  plea.    2  Inst  307* 

(3  016.)  A  release. 

JSo,  the  defendant  may  plead  a  rdeaae  from,  the  plaintiff. 

And  if  the  wast  is  by  two  plaintiffi  in  the  tenuity  a  release  by  one  is 
A  bar  to  both.    2  Inst.  307. 

But  where  wast  is  in  the  tenet,  a  release  by  one  plaintiff,  burs  him- 
self only.    Ibid.  Vide  ante,  (S  O  8.) 

(3  O  170  Report  non  potuit. 

So,  the  defendant  may  plead  that  it  was  so  ruinous  at  the  com* 
menoement  of  his  lease  qw)d  reparari  non  potuii.  Mo.  54.  Win^. 
Ent.  1045.  (or  1 159.  edit.  1680.)    Vide  Wast,  (E  4.) 

(3  0 18.)  No  demise. 

So,  the  defendant  may  plead,  no  demise  made  to  him. 

Or,  no  demise  as  to  part.    Co.  Ent  697*  b. 

Or^  that  wood  was  accepted  by  the  demise.  Win.  Ent.  1062.  (or 
1176.) 

Or^  nihil  kabet  ex  assignatione  de  B.    Ibid. 

So^  that,  after  the  demise,  the  defimdaiit  assigned,  before  wfaick 
tBMignment  no  wast  was  done.    Co.  Ent  697.  b. 

Replication. 

To  asngnment  before  wast  done^  the  plaintiff  may  reply,  that 
the  assignment  was  by  fraud,  and  he  afterwards  took  the  profits. 
Ibid.  698.  a. 

And  if  the  defendant  rgoins,  he  must  traverse  thepermmcj  of  the 
profits,  i)ot  the  fraud.    R.  5  Co.  77.  b.  ' 

(3  O  190  ^  mesne  remainder-man  alive. 

So^  the  defendant  may  plead,  a  mesne  remainder-man  still  aliTe. 
Win.  Ent  1019.  (or  1132.  edit  1680.) 

(3O20.)  Venire  facias.     . 

After  issues  joined  upon  several  pleas^  if  the  venire  Jaeias  ledtes 
the  issues,  and  commands  quod  venire  Jac.  duodedm,  &c.  ad  inqui' 
rendum  H  defendant  yeciY  vastum,  as  the  plaintiff  alleges^,  it  is  suffi- 
cient ;  for  this  implies  qwd  inquir.  of  the  several  issues.  R.  C)ro» 
Car.  381. 


(3  O  21.)  View 
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(S  O  21.)  View  in  wast. 

In  wast,  if  4Bsae  is  joined,  the  juiy  ought  to  have  a  view  of  the 
place  wasted,  otherwise  the  trial  shall  be  staid.  Lut.  1558.  2  Sand. 
254. 

And  therefore,  if  wast  is  assigned  hi  several  places,  the  jury  may 
find  no  wast  done  in  k  place  of  which  they  had  no  view.  Per  Dy. 
1  Leo.  267. 

And  they  ought  to  have  a  view  though  the  issue  is  upon  a  collar 
tend  point,  ana  the  wast  is  confessed.  Per  two  J.  Glanv.  cont. 
Not,  6. 

The  venire  facias  shall  be,  that  the  jury  shall  have  a  view.    Win. 
£nt.  10S9.  (or  llSS.edit.  1680.) 
-And  six  jurors  at  least  must  have  the  view.    2  Sand.  254. 

And,  if  it  is  not  returned,  the  court  may  examine  whether  the 
jurors  have  viewed  or  not.    Ibid. 

So,  if  it  is  returned,  the  court  may  examine ;  for  the  return  does 
not  conclude  the  parties.     2  Sand.  255. 

But,  if  the  vast  is  assigned  in  a  wood  sparsimf  it  is  suflBicient, 
if  the  jury  view  the  wood, .  though  they  do  not  enter  into  it.  R. 
1  Leo.  267. 

So,  if  it  be  in  several  rooms  of  a  honse^  it  is  su£Scient,  if  they  have 
a  general  view  of  the  house.     Ibid. 

So,  it  is  not  necessary,  that  the  officer  return,  upon  the  distiingas 
Juraiorum,  that  the  jury  have  viewed.     R.  2  Sand.  254. 

Or,  that  he  be  present  at  the  view.    2  Sand.  255. 

(3  O  22.)  Judgment  in  waste. 

What  shall  be  recovered,  vide  Wast 

If  there  be  judgment  for  want  of  an  appearance  upon  the  distrin^ 
gas  by  the  st  W.  2. 14.  the  sheriff  taking  twelve,  &c.  shall  go  to  the 
place  wasted,  and  take  ain  inquisition  of  the  damage^  and  upon  the 
return  thereof  there  shall  be  judgment.  R.  Ow.  12.  Viae  ante, 
{$  O  1.) 

If  the  defendant  suffers  judgment  by  confession^  nil  dicitt  or  nan 
sum  infomuUuSf  there  shall  be  inquiry  of  the  damages  only.  Vide 
ante,(8  0l.) 

If  the  judgment  is  against  the  defendant  in  the  teneif  it  shall  be  pro 
loco  vastalOf  and  for  damages. 

If  the  judgment  is  against  the  defendant  in  iheienuitf  it  shall  be  for 
damages  onfy. 

If  the  verdict  is  for  the  defendant,  the  judgment  shall  be  juod 
querens  nil  capiaif  &c.  and  the  defendant  eat  sine  die.    2  Sand.  247* 

And  if  the  ddendant  will  not  pray  judgment,  to  avoid  a  writ  of 
error,  it  may  be  entered,  upon  the  prayer  of  the  plaintiff^  against 
himself.     R.  2  Sand.  258. 

In  an  action  of  wast  on  the  statute  of  Gloucester  agaiost  tenant  for  years, 
for  convertiog  three  closes  of  meadow  into  garden  ground,  if  the  jury  me 
only  one  ferthing  damages  for  each  close,  the  court  wiU  jrive  the  defencunt 
leave  to  enter  up  Judgment  for  himself.    2  Bos.  &  FaU.  8or 
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